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Rule  la.  Books  and  other  legal  material  may  be  borrowed  {rem 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Lihrnrian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  hia  discre- 
tion,  grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Lijjrary  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  Division  of  the  Northern  Dis- 
trict of  California 

No.  26235  H 

P.  W.  CARLSTROM  and  MRS.  GEORGE 
(RETA)  TAITT,  Individually  and  as  Co- 
Partners,  Doing  Business  Under  the  Firm 
Name  and  Style  of  ASSOCIATED  PACK- 
ING CO., 

Plaintiffs, 
■vs. 

AGRICULTURAL  INSURANCE  COMPANY,  a 

Corporation;  FEDERAL  UNION  INSUR- 
ANCE COMPANY,  a  Corporation;  GLOBE 
AND  RUTGERS  FIRE  INSURANCE  COM- 
PANY, a  Corporation;  THE  HOMESTEAD 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
TION;  NEW  HAMPSHIRE  FIRE  INSUR- 
ANCE COMPANY,  a  Corporation;  BLUE 
COMPANY,  a  Corporation;  GEORGE  A. 
LEVY,  JOHN  DOE,  JANE  DOE  and  RICH- 
ARD ROE, 

Defendants. 

AGREED  STATEMENT  OF  FACTS 

On  or  about  August  1,  1945,  the  above-named  in- 
surance company  defendants  issued  to  plaintiffs 
their  respective  policies  of  insurance  under  provi- 
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sioiial  reporting  form  (monthly  average),  cover- 
ing 

"merchandise  of  every  description  (except  as 
hereinafter  excluded)  consisting  principally  of 
Lumber  *  *  *" 

for  the  provisional  amounts  of  $8,500  each,  being 
20%  of  the  total  contributing  insurance.  The  limit 
of  liability  for  all  contributing  insurance  shown 
under  Item  No.  1  of  each  said  policy  was  $70,000 
at  the  described  location,  ''west  side  of  East  2nd 
Street,  between  'B'  and  'D'  Streets,  Benicia,  Cali- 
fornia," and  under  Item  No.  3,  $15,000  at  "Benicia 
Arsenal  Grounds,  Benicia,  California"  and  under 
Item  No.  10,  $2,500  "at  any  other  location  within 
the  above-named  geographical  limits  where  the  in- 
sured may  have  property  as  above  described  *  *  *." 
Each  said  policy  contained,  among  others,  the  fol- 
lowing standard  provisions  prescribed  by  the  laws 
of  the  State  of  California  (California  Insurance 
Code,  Sec.  2071),  viz: 

' '  85         Duty  of  insured  in  case  of  loss.  *  *  * 

89  Within  sixty  days  after  the  commencement 
of  the  fire  the  insured  shall  render  to  the 
company  at  its  main  office  in 

90  California  named  herein  preliminary  proof 
of  loss  consisting  of  a  written  statement 
signed  and  sworn  to  by  him  setting  forth : — 

91  (a)  his  knowledge  and  belief  as  to  the  ori- 
gin of  the  fire;   (b)   the  interest  of  the  in- 
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sured  and  of  all  others  in  the  property;  (c) 
the 

92  cash  value  of  the  different  articles  or  proper- 
ties and  the  amount  of  loss  thereon;  (d)  all 
incumbrances  thereon;  (e)  all  other 

93  insurance,  whether  valid  or  not,  covering  any 
of  said  articles  or  properties;  (f)  a  copy  of 
the  descriptions  and  schedules  in  all 

94  other  policies  unless  similar  to  this  policy,  and 
in  that  event,  a  statement  as  to  the  amounts 
for  which  the  different  articles  or  prop- 

95  erties  are  insured  in  each  of  the  other  policies; 
(g)  any  changes  of  title,  use,  occupation,  loca- 
tion or  possession  of  said  property 

96  since  the  issuance  of  this  policy;  *  *  * 

■■     *     *     * 

109  Ascertainment  of  amount  of  loss.  This  com- 
pany shall  be  deemed  to  have  assented  to  the 
amount  of  the 

110  loss  claimed  by  the  insured  in  his  preliminary 
proof  of  loss,  unless  within  tvs^enty  days  after 
the  receipt  thereof,  or,  if  verified 

111  amendments  have  been  requested,  within 
twenty  days  after  their  receipt,  or  within 
twenty  days  after  the  receipt  of  an  affidavit 

112  that  the  insured  is  unable  to  furnish  such 
amendments,  the  company  shall  notify  the  in- 
sured in  writing  of  its  partial  or  total 
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113  disagreement  with  the  amount  of  loss  claimed 
by  him  and  shall  also  notify  him  in  writing 
of  the  amount  of  loss,  if  any,  the 

114  company  admits  on  each  of  the  different  ar- 
ticles or  properties  set  forth  in  the  prelimi- 
nary proof  or  amendments  thereto. 

115  If  the  insured  and  this  company  fail  to 
agree,  in  whole  or  in  part,  as  to  the  amount 
of  loss  within  ten  days  after  such 

116  notification,  this  company  shall  forthwith  de- 
mand in  writing"  an  appraisement  of  the  loss 
or  part  of  loss  as  to  which  there  is  a 

117  disagreement  and  shall  name  a  competent  and 
disinterested  appraiser,  and  the  insured 
within  five  days  after  receipt  of  such 

118  demand  and  name,  shall  appoint  a  competent 
and  disinterested  appraiser  and  notify  the 
company  thereof  in  writing,  and  the 

119  two  so  chosen  shall  before  commencing  the 
appraisement,  select  a  competent  and  disin- 
terested umpire. 

5-  *         ^^  -X- 

125  If  for  any  reason  not  attributable  to  the 
insured,  or  to  the  appraiser  appointed  by  him, 
an  appraisement  is  not  had  and 

126  completed  within  ninety  days  after  said  pre- 
liminary j)roof  of  loss  is  received  by  this 
company,  the  insured  is  not  to  be  prejudiced 
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127  by  the  failure  to  make  an  appraisement,  and 
may  prove  the  amount  of  his  loss  in  an  ac- 
tion brought  without  such  appraisement. 

*     *     *     -» 

135  Apportionment  of  loss.  This  company  shall 
not  be  liable  under  this  policy  for  a  greater 
proportion  of  any  loss 

136  on  the  described  ])roperty,  or  for  loss  by,  and 
expenses  of,  removal  from  the  premises  en- 
dangered by  fire,  than  the  amount  hereby 

137  insured  bears  to  the  entire  insurance  cov- 
ering such  property  whether  valid  or  not,  or 
by  solvent  or  insolvent  insurers. 

138  Loss  when  payable.  A  loss  hereunder  shall 
be  payable  in  thirty  days  after  the  amount 
thereof  has  been  ascer- 

139  tained  either  by  agreement  or  by  appraise- 
ment ;  but  if  such  ascertainment  is  not  had  or 
made  within  sixty  days  after  the  receipt 

140  ])y  the  company  of  the  ])reliminary  proof  of 
loss,  then  the  loss  shall  be  payable  in  ninety 
days  after  such  receipt." 

A  fire  occurred  on  or  about  October  6,  1945,  which 
destroyed  all  of  the  property  described  in  said  poli- 
cies except  1%  thereof. 

On  the  4th  day  of  December,  1945,  within  the 
time  prescribed  by  said  standard  form  California 
fire  insurance  policy,  plaintiffs  furnished  the  de- 
fendant insurance  companies  and  each  of  them  with 
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proofs  of  the  loss  under  said  policies,  and  per- 
formed all  the  conditions  of  such  standard  form 
policy  on  their  part  to  be  performed. 

The  property  insured  and  above  described,  to- 
gether with  two  machines,  had  been  purchased  from 
the  Government  at  Benicia  Arsenal,  on  June  26, 
1945,  for  Sixteen  Thousand  Dollars  ($16,000),  under 
an  invoice  (Plaintiff's  Exhibit  17)  describing  it  as 

"Crate,  Fabricated  Wood,  Ponderosa  and 
Sugar  Pine.  For  full  description  of  property, 
see  attached  Form  No.  1076." 

Form   1076   contains   the   following   desci'iption : 

"Quantities  Are  Approximate 
Troughs,  wood,  Ponderosa  and  Sugar  Pine 
grades  ranging  from  #1  to  #3,  average  #2. 
Dressed   on   2   sides   and   worked.    Air   dried. 
Water  stained.    Mfd.  by  Columbia  Steel  Mills, 
Minotto,  N.  Y. ;  stacked  in  9  ]n1es.    Troughs  of 
various  lengths  and  widths  ranging  from  26  to 
43  in.  long,  l^/o  ^o  3  in.  bottoms  and  2Vi>  in. 
sides  %   ii^-   thick.    Nails   spaced   about   8   in. 
apart.     Some   indication   of   discoloration   and 
decay  due  to  open  storage. 
Quantity— 4,470,408  brd.  ft. 
*     *     *     * 

Description  and  Location 

Approximately  25%  of  troughs  in  bundles  of' 
8  to  12  troughs  each.  Balance  loose  and  mixed 
in  piles  along  with  some  wood  slats  %  i^^-  thick, 
2  in.  wide  and  26  to  43  in.  long. 
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Pile  #  1—  851,220  brd.  ft. 

Pile  #  2—  76,068  brd.  ft. 
Pile  #  3—1,031,580  brd.  ft. 

Pile#^^  871,740  brd.  ft. 

Pile  #  5—  560,880  brd.  ft. 

Pile  #6—  423,360  brd.  ft. 

Pile  #  7—  350,100  brd.  ft. 

Pile  #8—  198,180  brd.  ft. 

Pile  #  9—  107,280  brd.  ft. 

The  verified  proof  of  loss  served  on  each  of  the 
defendant  insurance  companies  on  December  4,  1945, 
represented  plaintiffs'  claim  as 

"Approximately  5,000,000  board  feet. 
Troughs  were  Ponderosa  and  Sugar  Pine. 
Grades  predominately  #1  Grade.  Dressed  on 
two  sides  and  worked.  Air  Dried,  Water 
stained  to  prevent  deterioration.  Manufactured 
by  Columbia  Steel  Mills,  Winneto,  New  York. 
Ranging  from  26  to  43  inches  long.  Vs  to  3- 
inch  bottoms,  and  2i/2-inch  sides;  %  inches 
thick;  nails  spaced  about  5  inches  apart.  Val- 
ued at  $125,000." 

Defendant  insurance  companies  disagreed  as  to 
the  amount  of  loss  claimed,  but  admitted  a  loss  of 
$14,320. 

Suit  was  instituted  by  plaintiffs  on  June  24,  1946, 
in  the  State  court,  and  was  removed  to  the  United 
States  District  Court  on  July  3,  1946.   In  the  veri- 
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fied   complaint,   consisting   of   four  counts,   it  was 
alleged : 

"that  said  property  consisted  of  5,000,000  board 
feet  of  lumber ;  that  the  value  of  said  lumber  at 
all  of  said  times  was  $125,000." 

The  first  cause  of  action  alleged  the  issuance 
of  the  policies  described  therein,  annexed  thereto 
and  made  a  part  thereof,  by  the  defendant  insur- 
ance com])anies,  all  of  which  contained  the  stand- 
ard ])rovision.s  prescribed  by  the  laws  of  the  State 
of  California,  and  particularly  those  hereinbefore 
set  forth.  Said  first  count  was  based  upon  an  alleged 
oral  contract  between  said  defendant  insurance  com- 
panies for  insurance  coverage  on  said  property  in 
the  amount  of  $25,000  in  each  of  said  defendant 
companies.  Recovery  in  the  sum  of  $24,750  was 
sought  from  each  company,  or  a  total  of  $123,750. 

The  second  cause  of  action  alleged  an  oral  con- 
tract of  insurance  for  $125,000  entered  into  by  de- 
fendant Agricultural  Insurance  Company,  by  and 
through  its  agent,  the  defendant  George  A.  Levy. 
A  judgm.ent  under  this  count  was  sought  in  the 
sum  of  $123,750. 

The  third  cause  of  action  alleged  insurance  cov- 
erage of  $87,500  evidenced  by  said  policies  of  in- 
surance attached  to  and  made  a  part  of  the  com- 
plaint, and  sought  judgment  against  each  of  the 
defendant  insurance  companies  in  the  sum  of  $17,- 
325,  or  a  total  of  $86,625. 

The  fourth  cause  of  action  was  for  $37,125  dam- 
ages against  the  defendant  Levy  as  the  broker  of 
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plaintiffs,  based  upon  a  contract  between  said  Levy 
and  plaintiffs,  by  Avhich  be  allegedly  undertook 
and  agreed  to  procure  tbe  additional  amount  of 
coverage  in  said  sum  of  $37,500. 

The  case  was  tried  January  6th  to  10th,  in- 
clusive, 1948,  and  was  to  be  submitted  upon  the 
written  arguments  of  counsel.  At  the  conclusion 
of  the  trial  in  January,  1948,  the  court  ordered  the 
fourth  count,  as  to  the  defendant  Levy,  dismissed 
and  announced  that  the  evidence  was  insufficient  to 
charge  the  defendant  insurance  companies  upon  the 
alleged  oral  contract  set  forth  in  Count  1,  and  that 
the  evidence  was  also  insufficient  to  charge  the 
defendant  Agricultural  Insurance  Company  under 
Count  2.  The  court  further  announced  that  the  total 
amount  of  insurance  covering  the  property  insured 
on  the  date  of  the  fire  at  the  location  described 
in  the  policies  was  $70,000  and  not  $87,500.  The 
court  then  announced  that  the  sole  question  for  de- 
termination was:  "What  was  the  market  value,  on 
October  6,  1945,  of  the  lumber  and  shell  troughs 
destroyed  by  the  tire." 

In  plaintiffs'  opening  brief  tiled  February  4, 
1948,  it  was  contended  that  the  Government  in- 
voices showed  the  quantity  of  lumber  to  be  5,078,- 
950  board  feet  and  that  actual  measurements  ac- 
cording to  the  testimony  of  witnesses  showed  5,800,- 
000  board  feet.  In  a  "Summary  of  Minimum  Val- 
uation (Market  Value)  Testified  by  Witnesses  on 
Behalf  of  Plaintiffs  of  Shell  Crate  or  Ammunition 
Case  Lumber  Material"  furnished  to  the  Court  at 
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the   conclusion   of   the   trial,   the   following   valua- 
tions were  submitted: 

Brydeson  E.  Cannon 

Minimum  valuation  for  shell  troughs 
$10  per  thousand  times  5,000,000  board 

feet  equals $  50,000.00 

Minimum  valuation  for  slats  $75  per 
thousand  times  800,000  board  feet 
equals    60,00.000 

Total  $110,000.00 

Claude  J.  Falconer 
Minimum  valuation  for  shell  troughs 
$20  per  thousand  times  5,800,000  board 
feet  equals $116,000.00 

C.  W.  Carlstrom 

Minimum  valuation  $30  per  thousand 
for  shell  troughs  times  5,000,000  board 

feet  equals $150,000.00 

$90  per  thousand  for  clear  slats  times 

800,000  board  feet  equals 72,000.00 


Total   $220,000.00 

In  plaintiffs'  closing  brief  filed  February  11, 
1948,  plaintiffs  contended  that  the  valuation  given 
by  the  witness  C.  W.  Carlstrom  was  $30  per  thou- 
sand, representing  a  total  of  $132,771.12.  This  wit- 
ness testified  to  an  average  valuation  for  each  size 
(length)  of  troughs  of  $35  per  thousand  (p.  140, 
line  20)  and  $90  to  $110  per  thousand  for  the  slats 
(p.  137,  line  9).    It  was  also  contended,  as  testified 
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to  by  the  witness  Benson,  that  he  made  a  tentative 
offer  of  $22.50,  which  represented  a  total  valuation 
of  $114,276.37.  This  offer  was  conditioned  upon 
plaintiffs  awaiting  payment  for  the  material  until 
Mr.  Benson  had  sold  the  material  or  articles  man- 
ufactured therefrom.  Plaintiff  Mrs.  Taitt  corrobo- 
rated the  testimony  of  this  offer. 

In  said  closing  brief  counsel  for  plaintiffs  ad- 
mitted error  in  their  previous  argument  brief  in  con- 
tending that  the  total  quantity  showm  by  the  invoice 
of  the  War  Assets  Administration  was  5,078,950 
and  stated  that  the  said  invoice  show^ed  a  total  of 
4,470,408  board  feet  only.  It  was  also  therein  stated : 

"In  the  face  of  the  record,  we  feel  impelled 
to  accept  as  accurate  the  total  quantities  shown 
in  the  itemization  by  pile  on  the  'Bid  and  Con- 
tract Form  Surplus  Sales  Continuation  Sheet.' 

Deducting  one  per  cent  or  44,704  from  4,470,- 
408  leaves  4,425,704  feet  net,  which  w^as  de- 
stroyed by  the  fire. 

*  -»       *       -x- 

We  apologize  to  the  Court  for  what  now 
appears  to  us  an  erroneous  contention  on  our 
part  as  to  the  quantity  of  lumber  contained  in 
the  shell  troughs  and  slats. 

*  *     ■«•     * 

Before  leaving  this  subject  of  quantity,  we 
wish  to  make  clear  that  we  do  not  recede  in  the 
least  from  the  position  that  credible,  depend- 
able, expert  testimony  was  given  at  the  trial  to 
the    effect    that    by    measurement    the    actual 
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amount  of  shell  troughs  and  lumber  in  board 
feet  was  approximately  5,570,000  *  *  *." 

In  said  closing  brief  ])laintiffs  claimed  that  of 
the  4,425,704  board  feet  shown  by  said  invoice,  690,- 
142  board  feet  represented  slats  in  the  total  quan- 
tity of  1,650,089,  and  that  such  calculations  were 
predicated  upon  their  interpretation  of  the  testi- 
mony of  defendant  insurance  companies'  witness 
A.  L.  Miller,  foreman  of  the  carpenter  shop  at 
Benicia  Arsenal,  that  on  the  larger  sized  crates  there 
were  three  slats  to  three  troughs. 

According  to  the  testimony  of  said  Miller,  an  at- 
tempt was  made  to  break  up  the  troughs  by  hand 
and  by  various  machines  built  for  that  purpose. 
Said  Miller  testified,  based  on  figures  on  the  cost 
of  breaking  up  troughs  without  pulling  the  nails, 
by  use  of  the  machines,  to  a  cost  of  $38.33  per 
thousand.  Witnesses  Rose  and  Cohn  testified  to 
a  cost  of  $67.17  per  thousand  for  breaking  up  the 
troughs  by  hand,  by  carpenters  employed  by  them. 

The  witnesses  Taitt,  Forbes  and  Cleu  testified  in 
effect  that  the  trough  could  be  separated,  by  use 
of  the  machines  delivered  to  the  plaintiffs,  at  a 
cost  of  from  $3.50  to  $7.50  per  thousand  board  feet. 

Said  witness  Cohn  testified  that  the  market  price 
of  the  type  of  lumber  exhibited,  in  commercial 
sizes  of  8  ft.  to  26  ft.  lengths  and  1  ft.  x  6  in.  to 
1  ft.  X  8  in.,  based  on  actual  purchases,  was  $52.75 
per  thousand  for  No.  2  common.  The  witness  Cohn 
admitted  on  cross-examination  that  he  had  been 
used  as  a  witness  by  fire  insurance  companies  in  ac- 
tions involving  fire  losses  on  numerous  occasions — 
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perhaps  twenty  times.  The  witness  Rose  likewise 
testified  that  he  had  been  a  witness  on  behalf  of 
insurance  companies  in  similar  cases  numerous 
times.  He  also  testified  that  he  had  no  experience 
in  buying  and  selling  used  lumber.  Cohn  testified 
that  the  lumber  had  no  value.  Otto  Bernhard  Gall 
testified  that  the  material  was  not  feasible  as  lum- 
ber, had  no  value  for  his  purposes.  On  cross-ex- 
amination he  admitted  that  the  slats  were  worth  6 
cts.  each. 

On  March  29th  the  court  made  an  Order  vacat- 
ing the  submission  of  the  case  and  ordered 

"that  this  case  be  placed  on  the  calendar  for 
May  21,  1948,  for  the  purpose  of  taking  fur- 
ther testimony." 

The  further  trial  proceeded  on  May  27th  and 
28th,  and  again  on  October  27th  and  28th  and  on 
November  5th,  at  w^hich  time  the  taking  of  testi- 
mony was  concluded,  upon  reopening  the  case  for 
further  trial,  evidence  was  introduced  on  behalf 
of  plaintiffs  as  to  the  quantity  of  the  troughs  and 
slats,  also  as  to  the  efficiency  of  the  automatic 
separator  and  nail  puller. 

Plaintiffs  offered  to  prove  that  the  appraised 
value  of  the  lumber  material  sold  to  plaintiffs  by 
the  Government  (as  evidenced  by  document  con- 
tained in  the  records  of  the  War  Assets  Admin- 
istration— Plaintiffs'  Exhibit  No.  29  for  identi- 
fication) was  $55  per  thousand  or  a  total  of  $262,- 
607.40. 

A  witness   (G.  R.  Tully),  was  called  9n  behalf 
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of  plaintiffs,  who  testified  that  he  had  been  in  the 
wholesale  lumber  business  for  thirty  years,  sales 
manager  for  seven  years,  and  was  a  qualified  in- 
spector of  lumber  for  forty  years,  buying  and  sell- 
ing lumber;  that  he  was  employed  by  Hallinan 
Mackin  Lumber  Company  of  San  Francisco;  that 
the  wooden  slat  (Plaintiffs'  Exhibit  16)  was  No. 
1  clear.  This  witness  was  limited  in  his  testimony 
to  slats  and  was  not  permitted  to  testify  to  a  valua- 
tion of  the  troughs.  An  offer  was  made  that  he 
would  testify  that  the  slats  and  troughs  had  a  mar- 
ket value  of  $25  per  thousand  at  the  time  of  the 
fire. 

After  oral  argument  on  November  12,  1948,  the 
case  was  submitted  and  on  February  18,  1948,  the 
court  made  the  following  Order: 

"ORDER 

After  a  protracted  trial,  necessitated  by  the  re- 
opening of  the  case  in  order  to  adduce  additional 
testimony  with  respect  to  the  quantity  of  slats  in- 
volved in  plaintiffs'  suit  against  defendants  on  in- 
surance policies,  and  after  careful  study,  review  of 
the  record  and  detailed  brief  prepared  by  both  sides, 
the  court  is  prepared  to  make  certain  findings.  A 
pre-occui^ation  with  current  trial  w^ork  prevents  a 
more  extensive  discussion  of  the  facts;  the  follow- 
ing is  a  synopsis  of  the  more  controverted  aspects 
of  the  case: 

With  respect  to  the  troughs,  the  court  finds  that 
the  quantity  destroyed  by  the  fire  was  3,830,704.  This 
number  is  derived  by  taking  the  quantity  shown 
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on  the  government  invoice  as  representing  the  total 
lumber  (troughs  and  slats),  in  plaintiffs'  posses- 
sion, subtracting  therefrom  500,000  board  feet  which 
were  used  in  the  box  factory,  deducting  1%  of  the 
total  which  remained  after  the  fire  and  subtracting 
the  further  sum  of  100,000  board  feet  representing 
200,000  slats  destroyed  by  fire  and  for  which  allow- 
ance is  made  elsewhere  in  this  order. 

Testimony  as  to  value  was  so  conflicting  as  to 
make  the  court's  task  of  ascertaining  actual  worth 
of  the  troughs  all  but  impossible.  The  testimony 
offered  by  plaintiffs  in  connection  with  the  possible 
commercial  advantages  and  purposes  to  which  the 
lumber  contained  in  the  troughs  might  be  suited 
was  not  convincing  and  no  predicate  was  established 
for  a  value  save  and  except  a  bare  minimum  value 
for  the  troughs  as  is.  The  realities  of  the  situation 
are  ever  present  and  notwithstanding  the  hopeful 
expectations  of  plaintiffs  as  to  the  possible  uses  to 
which  the  lumber  might  have  been  put,  the  fact 
remains  that  there  was  no  credible  testimony  indi- 
cating an  immediate  commercial  use  for  the  lumber 
contained  in  the  troughs. 

The  court  finds  that  the  machine  ])rocesses  for 
disassembling  the  troughs  proved  to  Ix'  ineffectual 
up  to  the  time  of  the  fire.  The  court  also  finds  that 
the  technique  of  stripping  the  troughs  by  hand  or 
sawing  off  the  nailed  sections  of  the  troughs  and 
breaking  them  down  in  this  manner  was  so  costly  as 
to  make  the  operation  economically  unsound. 

Accordingh^,  the  court  finds  that  the  reasonable 
market  value  of  the  troughs  at  the  site  of  the  fire 
was  $5.00  per  thousand  board  feet. 
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Applying  the  court's  determination  as  to  value  of 
the  troughs  ''as  is"  to  the  quantity  of  board  feet  de- 
stroyed by  the  tire  (excluding  slats)  the  court  tinds 
that  the  troughs  had  a  value  of  $19,153.52. 

With  respect  to  the  slats  involved  in  the  liti- 
gation: The  court  once  more  is  compelled  to  express 
concern  at  the  great  variation  in  figures  disclosed  by 
the  testimony  of  the  witnesses  and  as  revealed  by 
the  documents  submitted  in  evidence.  From  these 
variations  the  court  has  been  forced  to  choose  an 
amount  certain,  which  it  deems  to  be  the  most  ac- 
curate estimate  of  the  quantity  of  slats  on  hand 
and  destroyed  by  the  fire.  Admittedly,  this  amount 
must  be  an  estimate,  for  the  record  discloses  that 
unknown  numbers  of  slats  were  removed  by  Italian 
prisoners  of  war  and  were  not  accounted  for  and 
unknown  quantities  were  diverted  while  en  route  to 
Benicia  Arsenal.  Accordingly,  the  court  finds  that 
there  were  200,000  slats  in  the  pile  of  lumber  which 
was  destroyed  by  the  fire. 

Although  there  are  variations  in  the  estimated 
value  of  the  slats,  the  range  is  not  so  great  as  it  is 
for  the  troughs.  In  view  of  the  testimony  of  de- 
fendants' witness  Frazier  that  the  slats  were  worth 
6c  per  slat  the  court  is  prepared  to  find  that  this 
figure  represents  their  value. 

Applying  a  value  of  6c  per  slat  to  the  quantity 
foimd  by  the  court  to  have  been  destroyed  by  fire, 
we  reach  a  figure  of  $12,000  for  the  slats.  This  fig- 
ure, added  to  the  value  of  the  troughs  as  set  forth 
above,  gives  a  total  loss  to  plaintiffs  of  $31,153.52 
caused  by  the  fire,  and  the  court  so  finds. 
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At  the  conclusion  of  the  trial  defendants  with- 
drew their  original  offer  of  $14,360  which  had  been 
tendered  to  plaintiffs  at  the  outset  of  the  trial  and 
charged  plaintiffs  with  fraud.  Although  the  record 
is  replete  with  inconsistencies  and  backtrackings  on 
the  part  of  several  of  plaintiffs'  witnesses,  the  court 
is  not  prepared  to  hold  that  such  inconsistencies  at- 
tain the  stature  of  fraud. 

Based  on  the  entire  record,  the  court  renders 
judgment  in  favor  of  plaintiffs  and  against  de- 
fendants in  the  amount  of  $31,153.52,  together  with 
their  costs.  Plaintiffs  to  prepare  Findings  of  Fact 
and  Conclusions  of  Law  in  accordance  with  this 
Order. 

Dated :     February  18,  1949. ' ' 

Thereafter  proposed  Findings  of  Fact  and  Con- 
clusions of  Law  and  proposed  form  of  Judgment 
were  submitted  by  plaintiffs'  counsel.  Concurrently 
therewith  plaintiffs  submitted  a  written  Memo- 
randum in  su}:>port  of  findings  that  plaintiffs  were 
entitled  to  interest  on  the  amount  found  due  by  the 
court  from  and  after  the  4th  day  of  March,  1946, 
as  provided  by  the  terms  of  the  policies.  Defendant 
insurance  companies  and  defendant  Levy  filed  writ- 
ten objections  to  the  projDOsed  Findings  of  Fact 
and  Conclusions  of  Law  and  of  form  of  Judgment, 
and  the  defendant  insurance  companies  filed  concur- 
rently therewith  a  Memorandum  in  Opposition  to 
the  Allowance  of  Interest  on  said  amounts  found  due 
by  the  court.  Thereafter,  to  wit,  on  March  25,  1949, 
the  court  made  the  following  Order  with  reference 
to  the  allowance  of  interest:  ' 
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"Order  With  Respect  to  Interest  Allowance 

The  briefs  on  file  have  been  considered. 

The  Court  is  not  persuaded  to  depart  from  the 
rule  of  this  Circuit  in  National  Union  Fire  In- 
surance Co.  V.  California  C.  Credit  Corp.,  76  F. 
(2d)  279. 

The  factual  background  does  not  permit  or  jus- 
tify the  application  of  Koyer  v.  Detroit  F.  &  M. 
Ins.  Co.,  9  Cal.  (2d)  336,  upon  which  plaintiff  relies. 
Section  3287  of  the  California  Civil  Code  must  be 
read  and  interpreted  in  the  light  of  the  whole  rec- 
ord before  this  Court. 

Accordingly,  the  Koyer  case  is  not  controlling  in 
the  situation  presented  in  the  case  at  bar. 

Suffice  to  say  that  it  remained  for  this  Court  to 
ascertain  the  amount  of  liability  from  the  evidence 
introduced  at  the  trial. 

The  proposed  findings  of  fact  and  conclusions 
of  law  must,  therefore,  he  modified  on  the  question 
of  allowance  of  interest. 

Dated:     March  25,  1949." 

In  accordance  with  the  directions  of  the  court 
contained  in  said  Order  Disallowing  Interest,  plain- 
tiffs, in  obedience  thereto,  caused  to  be  prepared 
and  filed  with  the  court  revised  or  amended  Find- 
ings and  Judgment,  which  were  entered  March  31, 
1949. 

Thereafter,  to  wit,  on  April  7,  1949,  plaintiffs 
filed  Notice  of  Motion  to  Alter  or  Amend  the  Find- 
ings of  Fact  and  Judgment  entered  and  on  the  same 
day  also  filed  a  notice  of  motion  to  Withdraw  the 
moneys  paid  into  court  by  defendant  insurance  com- 
panies on  April  1,  1949.    Said  motions  came  on  for 
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hearing  on  the  11th  day  of  April,  1949,  at  which 
time  an  Order  was  made  reading  as  follows: 
"Order  Amending  Findings  of  Fact,   Conclusions 
of  Law,  and  Judgment 

''The  Notice  of  Motion  to  Alter  or  Amend  the 
Judgment  herein  having  been  served  within  ten  days 
after  the  entry  of  judgment,  pursuant  to  Rule  59 
of  the  Federal  Rules  of  Civil  Procedure,  and  said 
motion  having  come  on  regularly  for  hearing  this 
11th  day  of  April,  1949,  Neil  Cunningham  appear- 
ing for  the  plaintiffs  and  H.  A.  Thornton  appear- 
ing for  the  defendant  insurance  companies,  and  the 
Court  having  considered  the  matter, 

It  Is  Hereby  Ordered  that  the  Findings  of  Fact 
and  Conclusions  of  Law  heretofore  made  and  en- 
tered herein  be  and  they  are  hereby  amended  as 
follows  : 

There  shall  be  added  to  Finding  X,  page  7,  at 
line  4,  the  following : 

'13.  That  plaintiffs  are  not  entitled  to  interest 
on  said  sums  due  under  said  policies  above  listed.' 

It  Is  Hereby  Further  Ordered  that  the  Conclu- 
sions of  Law  be  and  the  same  are  hereby  amended 
in  the  following  particular: 

There  shall  be  added  thereto  Paragraph  8-a  on 
page  9  between  lines  16  and  17,  reading  as  follows: 

'8-a.  That  plaintiffs  are  not  entitled  to  interest 
on  each  said  amount  from  the  4th  day  of  March, 
1946.' 

It  Is  Further  Ordered  that  tlie  Judgment  here- 
tofore entered  herein  be  and  the  same  is  hereby 
amended  in  the  following  particular:         ' 
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On  page  2,  between  lines  24  and  25  there  shall 
be  added  the  following  paragraph: 

'It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  plaintiffs  are  not  entitled  to  interest  from 
the  defendant  insurance  companies  on  each  said 
amount  adjudged  and  decreed  to  be  due  plaintiffs, 
and  that  plaintiffs  take  nothing  as  and  for  interest 
on  said  amounts.' 

Done  in  open  court  this  11th  day  of  April,  1949." 

At  the  time  of  making  the  last  above  quoted 
Order  the  following  colloquy  and  comment  between 
the  Court  and  counsel  took  place: 

"The  Court:  I  think  I  can  order  a  pro  tanto 
satisfaction  of  judgment  with  respect  to  the  full 
amount  of  thirty-one  odd  thousand  dollars,  save 
and  except  as  to  the  disputed  item  of  approxi- 
mately $6,000  as  and  for  interest  claimed  by  the 
plaintiff.  With  respect  to  interest,  it  appears  to 
this  court  there  is  a  dispute  thereon,  and  there  is 
a  possibility  the  parties  can  reach  a  stipulation. 

The  court  will  enter  an  order  pro  tanto  in  satis- 
faction of  judgment  on  the  tender  of  $31,000  to  your 
client  without  prejudice  to  their  right  to  dispute 
the  matter  of  interest. 

However,  I  desire  there  be  a  full  and  complete 
exposition  to  our  Circuit  Court  of  the  factual  back- 
ground. 

Mr.  Thornton:  Either  by  the  filing  of  the  entire 
transcript  or  by  an  agreement  of  the  parties  satis- 
factory to  the  court. 

The  Court :     Either  by  agreement  or  by  the  full 
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transcript.  I  think  you  can  get  up  an  agreed  state- 
ment, and  I  will  aid  and  assist  you. 

Let  us  see  the  nature  of  the  stipulation  on  the 
agreed  statement  of  facts. 

Mr.  Cunningham:  Your  Honor  will  grant  our 
motion  to  amend  the  judgment  in  respect  to  the 
denial  of  the  interest  *? 

Mr.  Thornton:  I  think  there  should  be  a  bond 
for  costs  on  appeal.  We  have  overpaid  costs  but 
I  didn't  ask  to  retax  them,  but  I  think  they  should 
be.   He  has  asked  for  a  waiver  of  that. 

Mr.  Cunningham:     Waiver  of  what? 

Mr.  Thornton:  That  you  be  required  to  file  no 
bond. 

The  Court:  For  the  reason  heretofore  stated,  it 
is  the  order  of  this  court  that  plaintiffs  are  not  en- 
titled to  interest  on  the  judgment  on  the  amount 
claimed.  That  is  the  order  of  the  court.  I  have  made 
that  clear  in  my  minute  order.  So  any  provision 
in  your  findings  and  any  provision  in  your  proposed 
judgment  are  to  be  amended  accordingly,  to  delete 
therefrom  any  claim  with  respect  to  interest. 

Mr.  Cunningham:  But  the  judgment  itself  does 
not  show  that.  In  other  words,  if  we  went  up  to  the 
Circuit  Court  of  Appeals  from  the  judgment  alone 
on  the  question  of  interest,  the  court  could  not  see 
from  the  judgment  itself  that  interest  was  not  al- 
lowed. It  would  neither  be  affirmative  or  negative 
because  there  is  no  statement  in  the  judgment  itself 
that  interest  was  disallowed. 

Mr.  Thornton:  I  don't  quite  agree  with  the 
verbiage.  ' 
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The  Court:  I  think  I  can  affirmatively  rule  that 
Interest  is  not  allowed.  You  can  amend  the  judg- 
ment and  include  an  additional  paragraph  in  the 
light  of  the  findings  that  the  court  concludes  that 
interest  is  not  allowed. 

Mr.  Cunningham :  Shall  I  jn'epare  an  amended 
judgment  ? 

The  Court:  You  might  prepare  a  supi^lement  to 
the  judgment. 

Mr.  Thornton:     I  have  no  objection  to  that  at  all. 

The  Court:  If  you  desire  to  have  the  matter 
clearly  focused  in  the  judgment  you  can  include 
that. 

Mr.  Thornton:  But  T  understand  there  is  a  pro 
tanto  satisfaction. 

The  Court:  Yes,  and  I  would  have  to  approve  it 
and  3^ou  gentlemen  will  have  to  stipulate  to  it. 

Ml'.  Cunningham:     Will  you  ])repare  that? 

Mr.  Thornton:  No,  I  won't.  I  submitted  one 
proposed  satisfaction. 

Mr.  Cunningham :     I  never  saw  it. 

Mr.  Thornton :     It  was  submitted  to  your  office. 

The  Court:  I  will  aid  and  assist  counsel  in  any 
fashion  on  this  matter. 

Mr.  Thornton:  I  will  try  to  devote  time  in  the 
meantime,  but  I  would  like  to  make  it  yevy  clear 
that  I  won't  agree  to  any  statement  of  facts  that 
does  not  give  the  factual  issue  on  the  various  claims 
that  were  made  on  quantities  and  values.  Outside  of 
that  I  would  like  to  see  them  pass  on  it. 

The  Court:  I  have  no  doubt  j)resently  that  this 
factual  background  is  vital. 
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All  right,  that  is  all." 

The  Court  ordered  the  release  of  the  moneys 
paid  into  court,  reserving  and  preserving  to  plain- 
tiffs their  right  of  appeal  from  that  portion  of  the 
judgment  which  denied  to  them  the  recovery  of  in- 
terest, and  included  the  following  provision  in  said 
Order : 

"It  Is  Further  Ordered  that  plaintiffs,  in  the 
event  of  appeal  from  that  portion  of  the  judgment 
denying  recovery  of  interest,  pursue  such  appeal 
upon  an  agreed  statement  of  facts,  or  if  such  agree- 
ment be  not  reached,  then  upon  the  entire  record 
or  such  portions  of  the  record  as  the  respective 
parties  may  designate  in  accordance  with  the  provi- 
sions of  Rule  75A,  P.  R.  C.  P." 

Said  Order  was  filed  on  the  14th  day  of  April, 
1949,  at  which  time  the  following  colloquy  took 
place  between  Court  and  counsel: 

The  Court:  Are  you  satisfied,  Mr.  Thornton'? 
(with  Court  order) 

Mr.  Thornton:  I  understand  your  Honor  signed 
it. 

The  Court:  Have  you  liad  an  opportunity  to 
read  it  (order  denying  interest) '? 

Mr.  Thornton:  Yes,  I  think  it  covers  it  suffi- 
ciently so  that  everybody  is  protected.  In  other 
words,  I  think  we  are  in  a  position — We  have  a 
very  simple  question,  I  believe,  provided  counsel 
can  agree.  In  fact,  there  may  be  some  trouble,  be- 
cause in  my  opinion  it  may  be  necessary  to  advance 
a  different  jiosition  and  theorization,  in  order  to 
show  whether  or  not  it  is  possible  for  ^  us  ever  to 
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reach  an  amount  under  the  code  section.  That,  I 
think,  is  necessary.  Those  things  are  set  forth  in 
the  proofs  of  loss,  in  the  pleadings,  and  in 
the  various  statements  filed  by  counsel.  I  think 
that  we  should  be  able  to  reach  an  agreement. 
However,  I  think  your  order  does  sufficiently  pro- 
tect us  under  75  and  75-A,  so  that  if  we  cannot  get 
together  we  can  procure  a  complete  transcript. 

The  Court:  Yes,  I  think  the  order  is  sufficient. 
However,  if  such  an  agreement  be  not  reached,  then 
the  entire  record,  or  such  portions  of  the  record 
as  are  pertinent,  may  be  produced.  However,  the 
order  is  that  a  full  and  complete  exposition  be  given 
to  our  court  of  appeals,  and  under  that  they  have 
a  composite  of  this  trial.  Otherwise,  I  cannot  see 
how  a  reviewing  body  could  entertain  and  pass  upon 
that  legal  question  concerning  the  legality  of  the 
interest. 

Mr.  Thornton:  That  w^as  the  ground  of  my  ob- 
jection. I  am  glad  to  have  the  court  again  state 
that.  And,  if  there  is  any  question  on  that,  I  ask 
the  court's  permission  to  have  the  court's  statement 
on  the  last  hearing,  and  as  of  today,  made  a  part 
of  the  record. 

The  Court:  You  may  have  that  in  amplification 
of  my  former  brief  memorandum. 

I  think  I  made  it  clear  that  the  order  may  be 
read  upon  the  record  and  the  receipt  signed. 

The  parties  hereto  have  accepted  the  judgment 
of  the  Court,  the  defendants  by  paying  the  amount 
provided  therein  and  the  plaintiffs  by  accepting 
said  amount  in  full  satisfaction  of  all  claims,  save 
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and  except  as  to  plaintiffs'  asserted  right  to  in- 
terest and  the  right  to  appeal  from  that  portion  of 
the  nudgment  denying  them  recovery  of  any  in- 
terest on  the  amounts  awarded  by  the  Court. 

This  appeal  is  from  that  portion  of  the  Judg- 
ment denying  the  plaintiffs  interest  on  the  amount 
found  due  by  the  Court,  and  the  only  subject  for 
consideration  by  the  Circuit  Court  of  Appeals  is 
the  correctness  of  the  Court's  ruling  denying  plain- 
tiffs' claim  for  interest. 

The  foregoing  constitutes  and  is  an  agreed  state- 
ment made  by  and  between  the  above-named  plain- 
tiffs and  the  above-named  defendant  insurance  com- 
panies under  and  pursuant  to  Rule  76  of  the  Fed- 
eral Rules  of  Civil  Procedure.  A  copy  of  the  No- 
tice of  Appeal  showing  its  filing  date  is  attached 
hereto;  also  a  Concise  Statement  of  Points  Relied 
upon  by  Appellants. 

/s/  NEIL   CUNNINGHAM, 

Attorney  for  Plaintiffs- 
Appellants. 

THORNTON  &   TAYLOR. 
/s/  H.  A.  THORNTON, 
/s/  E.  M.  TAYLOR. 

Attorneys  for  Defendant 
Insurance  Companies. 
Approved : 

/s/  GEORGE  B.  HARRIS, 

Judge,  U.  S.  District  Court. 

[Endorsed] :     Filed  June  17,  1949.     ^ 
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[Title  of  District  Court  and  Cause,] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  above-named 
plaintiffs  hereby  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  portion 
of  the  Final  Judgment  entered  in  this  action,  as 
ordered  amended  on  the  11th  day  of  April,  1949, 
and  that  portion  only  which  orders,  adjudges  and 
decrees  that  jDlaintiffs  are  not  entitled  to  interest 
from  the  defendant  insurance  comi3anies  on  each 
said  amount  adjudged  and  decreed  to  be  due  plain- 
tiffs, from  the  4th  day  of  March,  1946,  and  ordering 
that  plaintiffs  take  nothing  as  and  for  interest  on 
said  amounts. 

Dated  this  9th  day  of  May,  1949. 

/s/  NEIL  CUNNING-HAM, 

/s/  JAY  PFOTENHAUER, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  May  10,  1949. 


CONCISE  STATEMENT  OF  POINTS  RELIED 
UPON  BY  APPELLANTS 

The  contract  of  insurance  clearly  provides  for  the 
manner  of  ascertainment  of  the  amount  of  loss  and 
that  such  loss  "shall  be  payable  in  thirty  days 
after  the  amount  thereof  has  been  ascertained  either 
by  agreement  or  by  appraisement ;  but  if  such  ascer- 
tainment is  not  had  or  made  within  sixty  days  after 
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the  receipt  by  the  company  of  the  preliminary  proof 
of  loss,  then  the  loss  shall  be  payable  in  ninety  days 
after  such  receipt." 

Under  the  decision  of  Koyer  v.  Detroit  Fire  & 
Marine  Insurance  Company,  9  Cal.  (2d)  336,  the 
Supreme  Court  of  California  held  that  Section  3287 
of  the  California  Civil  Code,  providing  when  a  per- 
son is  entitled  to  recover  damages,  he  may  also  re- 
cover interest  thereon,  was  applicable  to  a  fire  loss 
case  by  reason  of  the  provisions  of  the  policy  itself. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Upon  the  making  of  an  Order  by  the  Court  on 
January  6,  1948,  denying  the  motion  of  the  defend- 
ant Levy  for  severance  and  the  denial  of  the  mo- 
tion of  the  defendant  Insurance  Companies  for  sum- 
mary judgment  in  favor  of  said  defendants  and 
each  of  them  on  the  Fourth  and  Separate  Cause  of 
Action  stated  in  the  complaint,  plaintiffs  agreed 
to  waive  a  jury  which  had  been  called,  and  the 
case  proceeded  to  trial  before  the  Court  on  the 
6th,  7th,  8th,  9th  and  10th  days  of  January,  1948. 
Pursuant  to  a  further  order  of  said  Court  made  on 
the  29th  day  of  March,  1948,  the  order  theretofore 
entered  submitting  said  case  was  vacated  and  set 
aside,  and  the  case  was  ordered  placed  on  the  cal- 
endar for  May  21,  1948,  "for  the  purpose  of  taking 
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further  testimony";  Neil  Cunningliam  and  Jay  Pfo- 
tenliauer  appeared  for  and  on  behalf  of  the  plain- 
tiffs, Thornton  &  Taylor,  by  H.  A.  Thornton,  ap- 
peared for  and  on  behalf  of  the  defendants  Agri- 
cultural Insurance  Company,  Federal  Union  In- 
surance Company,  Globe  and  Rutgers  Fire  Insur- 
ance Company,  The  Homestead  Fire  Insurance 
Company  and  New  Hampshire  Fire  Insurance  Com- 
pany, and  Wolff  &  Wolff,  by  Harry  K.  Wolff,  Sr., 
appeared  for  and  on  behalf  of  the  defendant  George 
A.  Levy: 

Evidence  both  oral  and  documentary  was  taken 
and  received  at  the  trial  in  January,  1948,  and  at 
subsequent  hearings  on  further  trial  by  the  Court, 
on  the  27th  and  28th  days  of  May,  the  27th  and  28th 
days  of  October  and  the  5th  day  of  November,  1948, 
at  the  conclusion  of  which,  said  cause  was  argued 
and  submitted. 

Upon  conclusion  of  the  initial  trial  on  January 
10,  1948,  pursuant  to  motion  of  the  defendant  Levy, 
the  cause  was  dismissed  as  to  him  upon  the  fourth 
cause  of  action  set  forth  in  the  complaint. 

Upon  consideration  of  all  of  the  foregoing  and 
the  evidence,  both  oral  and  documentary,  introduced 
at  the  trial  and  further  trial  of  said  cause,  the 
Court  now  makes  the  following  Findings  of  Fact 
and  Conclusions  of  Law: 

FINDINGS  OF  FACT 

I. 

As  to  the  First  Cause  of  Action  stated  in  plain- 
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tiffs'  complaint,  the  Court  finds  that  the  allega- 
tions contained  in  Paragraphs  I,  III,  IV,  V,  VI 
and  VII  are  true. 

II. 

As  to  Paragraph  VIII  of  said  first  cause  of  ac- 
tion, the  Court  finds  that  the  plaintiffs  were  the 
owners  of  all  the  property  described  in  the  policies 
mentioned  and  designated  in  Paragraphs  III,  IV, 
V,  VI  and  VII  (and  which  said  policies  are  at- 
tached to  the  complaint  and  are  marked  Exhibits 
''A,"  "B,"  ''C,"  ''D"  and  ''E") ;  that  said  prop- 
erty consisted  of  3,970,408  board  feet  of  lumber, 
consisting  of  troughs  and  slats,  and  202,020  pieces 
called  slats;  that  the  value  of  said  lumber  so  in- 
sured by  said  policies  was  $31,468.21. 

III. 

With  reference  to  Paragraph  IX  of  the  first  cause 
of  action  set  forth  in  the  complaint,  the  Court  finds 
that  if  it  was  the  intention  of  plaintiffs  to  have  the 
said  lumber  insured  for  the  amount  of  $125,000 
for  the  term  of  one  year  by  the  standard  form  of 
fire  insurance  policy  prescribed  by  the  laws  of  the 
State  of  California  and/or  that  it  was  not  the  inten- 
tion of  plaintiffs  to  have  said  lumber  insured  in 
a  provisional  amount  or  for  a  fluctuating  amount 
which  would  require  the  filing  of  monthly  or  other 
periodical  reports  showing  the  value  or  quantity  of 
lumber  on  hand,  such  intention  was  not  communi- 
cated, known  to,  or  acquiesced  in  by  the  defendants 
Agricultural   Insurance   Company,   Federal   Union 
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Insurance  Company,  Globe  and  Rutgers  Fire  In- 
surance Company,  The  Homestead  Fire  Insurance 
Company  and  New  Hampshire  Fire  Insurance  Com- 
pany. 

IV. 
It  is  true  that  the  policies  of  insurance  described 
in  the  first  cause  of  action  set  forth  in  the  com- 
plaint herein  were  delivered  to  plaintiffs  on  or 
before  September  5,  1945;  it  is  true  that  plaintiffs 
then  learned  they  had  not  received  the  form  or  type 
of  insurance  desired  and  requested  by  them;  it  is 
true  that  hereafter,  to  wit:  on  or  about  the  2nd  or 
3rd  of  October,  1945,  plaintiffs  requested  the  de- 
fendant George  A.  Levy  to  obtain  fire  insurance 
covering  said  lumber  in  the  sum  of  $125,000,  and 
■further  requested  said  defendant  Levy  to  obtain 
such  insurance  under  the  California  Standard  Form 
of  Fire  Insurance  Policy  without  qualification  or 
endorsements  requiring  the  filing  of  monthly  or  pe- 
riodical reports  and  without  any  limitation  as  to 
the  value  of  said  lumber  except  as  to  the  amount  of 
insurance  provided  for  therein. 

V. 

It  is  not  true  that  at  said  time  said  defendant 
insurance  companies,  or  any  of  them,  by  or  through 
said  George  A.  Levy,  orally  or  otherwise  agreed 
to  or  did  insure  plaintiffs  in  the  amount  of  $25,000 
each,  or  a  total  of  $125,000,  for  a  term  of  one  year 
beginning  on  said  October  2nd  or  3rd,  1945,  or  any 
other  term  or  period,  against  all  loss  or  damage  by 
fire  upon  said  stock  of  lumber  which  was  then  and 
there  owned  by  plaintiffs ;  it  is  true  that  said  George 
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A.  Levy  was  an  Agent  of  the  defendant  Agricul- 
tural Insurance  Company,  but  was  not  an  Agent 
for  any  of  the  other  defendant  insurance  companies ; 
that  as  such  agent  for  defendant  Agricultural  In- 
surance Company  he  did  not  undertake  to,  nor  did 
he,  bind  said  defendant  Agricultural  Insurance 
Company  to  provide  or  furnish  said  insurance  in 
the  amomit  of  $25,000  or  in  the  amount  of  $125,000, 
as  alleged  in  paragraph  X  of  said  first  cause  of 
action. 

VI. 

By  reason  of  the  foregoing  Finding  V,  it  is  un- 
necessary to  make  findings  upon  paragraphs  XI, 
XII,  XIII,  XIV  and  XV  of  the  First  Cause  of  Ac- 
tion set  forth  in  the  Complaint  herein. 

VII. 

As  to  the  Second  and  Separate  Cause  of  Action 
stated  in  plaintiffs'  complaint  herein,  the  Court 
finds  that  George  A.  Levy  was  the  duly  appointed 
and  licensed  agent  of  the  defendant  Agricultural 
Insurance  Company,  as  therein  alleged,  but  that 
said  defendant  Agricultural  Insurance  Company 
did  not,  through  said  George  A,  Levy,  its  agent, 
enter  into  an  oral  contract  of  insurance,  insuring 
plaintiffs  in  the  amoimt  of  $125,000  for  the  term 
therein  stated  against  loss  or  damage  by  fire  upon 
and  to  5,000,000  board  feet  of  lumber  and  did  not 
agree  to  execute  and  deliver  or  deliver  to  plaintiffs 
a  policy  of  insurance  in  the  standard  form  pre- 
scribed by  the  laws  of  the,  State  of  California,  evi- 
dencing such  contract,  of  insurance,  , 
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VIII. 

It  is  true,  as  alleged  in  said  Second  Cause,  para- 
graph YI,  tliat  defendant  Agricultural  Insurance 
Company  has  never  issued  or  delivered  said  policy 
of  insurance  for  $125,000  to  plaintiffs  and  has  re- 
fused to  do  so. 

IX. 

By  reason  of  the  foregoing  Findings  as  to  the 
Second  Cause,  it  is  unnecessary  to  make  findings 
upon  Paragraphs  V,  VII,  VIII,  IX  and  X  of  said 
Second  Cause  of  Action  set  forth  in  the  complaint. 

X. 

As  to  the  Third  and  Separate  Cause  of  Action 
stated  in  plaintiffs'  complaint  herein,  the  Court 
finds : 

1.  The  allegations  of  Paragraph  I  thereof,  in- 
corporating each  and  every  allegation  contained  in 
Paragraphs  I  to  VIII,  inclusive,  of  the  First  Cause 
of  Action,  the  same  as  though  set  forth  in  full,  are 
true  except  as  to  Paragraphs  II  and  VIII  so  in- 
corporated, as  to  which  separate  findings  are  here- 
inafter made. 

2.  It  is  true  that  plaintiffs,  at  the  times  of  the 
issuance  of  the  policies  referred  to  and  described 
in  Paragraphs  III,  IV,  V,  VI  and  VII  of  said  First 
Cause  of  Action,  and  continuously  after  such  issu- 
ance, up  to  and  including  the  time  of  the  fire  herein 
mentioned,  were  the  owners  of  all  the  property  de- 
scribed in  said  policies  and  insured  thereunder. 

3.  The  quantity  of  board  feet  of  lumber  so  in- 
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siired  was  3,970,408,  consisting  of  troughs  and  slats, 
202,020  pieces  of  which  were  slats. 

4.  That  the  value  of  said  lumber  at  the  time  of 
the  fire  was  as  follows:  For  the  troughs,  $5.00  per 
thousand  board  feet;  For  the  pieces  called  ''slats," 
6  cents  each. 

5.  It  is  true  that  the  location  and  value  of  said 
lumber  were  reported  to  and  known  by  the  defend- 
ant insurance  companies,  and  each  of  them,  prior  to 
the  30th  of  September,  1945. 

6.  It  is  true  that  on  October  6,  1945,  said  3,970,- 
408  board  feet  of  lumber,  consisting  of  troughs  and 
slats,  202,020  pieces  of  which  were  slats,  so  insured, 
was,  with  the  exception  of  one  (1%)  per  cent 
thereof,  totally  destroyed  by  fire. 

7.  That  the  loss  and  damage  sustained  by  plain- 
tiffs by  reason  of  such  destruction  by  fire  of  said 
lumber  was  and  is  the  sum  of  Thirty-one  Thou- 
sand One  Hundred  Fifty-three  and  52/100  Dollars 

($31,153.52). 

8.  It  is  true  that  by  reason  of  said  loss  and  pur- 
suant to  the  provisions  of  the  X)olicies  hereinbefore 
referred  to,  said  defendant  insurance  companies  be- 
came liable  to  plaintiffs  for  said  amount  of  $31,- 
153.52,  and  that  each  said  defendant  insurance  com- 
pany, in  accordance  with  the  terms  of  said  policies, 
was  liable  to  plaintiffs  for  twenty  per  cent  (20%) 
thereof,  in  the  amounts  hereinafter  set  forth  oppo- 
site their  names,  as  follows: 
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Agricultural  Insurance  Company $6,230.70 

Federal  Union  Insurance  Company . . .  $6,230.70 
Globe  &  Rutgers  Fire  Insurance 

Company    $6,230.70 

The  Homestead  Fire  Insurance 

Company    $6,230.70 

New  Hampshire  Fire  Insurance 

Company    $6,230.70 

9.  That  in  accordance  with  the  terms  and  condi- 
tions of  said  policies  said  amounts,  and  each  thereof, 
became  due  and  payable  ninety  (90)  days  after  the 
filing  of  preliminary  proofs  of  loss. 

10.  That  preliminary  proofs  of  loss  were  filed 
with  and  received  by  said  insurance  companies  on 
December  4,  1945. 

11.  That  the  defendant  insurance  companies,  and 
each  of  them,  have  not  paid  to  plaintiffs  the  sums 
due  under  said  policies  above  listed,  nor  any  part  of 
any  of  said  sums. 

12.  That  plaintiffs  performed  all  the  conditions 
of  said  policies  on  their  part  to  be  performed. 

XI. 

As  to  the  Fourth  and  Separate  Cause  of  Action 
stated  in  plaintiffs'  complaint,  the  Court  finds  that 
the  allegations  of  Paragraphs  I  and  II  are  true. 

XII. 

As  to  the  allegations  contained  in  Paragraph  III 
of  said  Fourth  Cause  of  Action,  the  Court  finds  that 
on  October  2,  1945,  plaintiffs  were  the  owners  of 
3,970,408  board  feet  of  lumber,  consisting  of  troughs 
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and  slats,  202,020  pieces  of  which  were  slats,  and 
which  lumber  was  contained  in  and  located  upon 
the  premises  described  in  Paragraph  III  of  said 
Fourth  Cause  of  Action  and  was  then  and  there 
insured  in  the  sum  of  $87,500  against  loss  or  dam- 
age by  fire;  it  is  not  true  that  the  value  of  said 
lumber  was  $125,000,  but  was  $31,468.20. 

XIII. 

It  is  not  true,  as  is  alleged  in  Paragraph  IV 
of  said  Fourth  Cause  of  Action,  that  on  or  about 
October  2,  1945,  or  at  any  other  time,  at  Vallejo, 
California,  or  elsewhere,  said  defendant  George  A. 
Levy  orally  contracted  with  plaintiffs  to  procure 
additional  fire  insurance  upon  and  covering  said 
stock  of  lumber  which  would  increase  the  insurance 
coverage  thereon  to  $125,000,  nor  is  it  true  that 
plaintiffs  did  then  and  there  agree  to  pay  the  addi- 
tional premiums  required  therefor;  it  is  true  that 
said  plaintiffs  requested  said  defendant  George  A. 
Levy  to  procure  additional  fire  insurance  on  said 
lumber  at  or  about  said  time,  but  that  the  said 
George  A.  Levy  did  not  agree  to  procure  such  insur- 
ance. 

XIV. 

It  is  true  that  on  October  6,  1945,  all  said  lumber 
was  destroyed,  with  the  exception  of  1%  thereof, 
by  fire,  but  that  the  quantity  insured  was  not  5,000,- 
000  board  feet  but  was  the  quantity  hereinbefore 
stated,  to  wit,  3,970,408  board  feet ;  it  is  not  true  that 
the  loss  and  damage  sustained  by  plaintiffs  by  rea- 
son of  such  destruction  by  fire  of  said  lun^ber  was  or 
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is  the  sum  of  $123,750,  but  such  loss  and  damage 
was  and  is  the  sum  of  $31,153.52. 

XV. 

It  is  not  true  that  as  a  result  of  any  undertaking 
on  the  part  of  the  said  defendant  George  A.  Levy 
to  procure  said  additional  fire  insurance  or  any  part 
thereof,  or  as  a  direct  or  proximate  result  of  any 
failure  on  his  part  so  to  do,  plaintiffs  were  damaged 
in  the  sum  of  $37,125  or  any  other  sum. 

CONCLUSIONS  OF  LAW 

As  conclusions  of  law  from  the  foregoing  Find- 
ings of  Fact,  the  Court  finds  and  concludes: 

1.  That  defendant  insurance  companies  issued 
.and  delivered  to  plaintiffs  the  policies  of  fire  insur- 
ance attached  to  the  complaint  and  marked  Exhib- 
its "A,"  "B,"  "C,"  ^'D"  and  ^'E." 

2.  That  said  policies  were  in  full  force  and  effect 
on  October  6,  1945,  on  which  date  a  fire  occurred  and 
destroyed  ninety-nine  (99%)  per  cent  of  the  lum- 
ber described  in  said  policies  at  the  location  therein 
stated,  to  wit:  Benicia  Tannery  property. 

3.  That  thereafter  and  within  the  time  provided 
in  said  policies  plaintiffs  furnished  to  said  defend- 
ant insurance  companies,  and  each  of  them,  proofs 
of  loss  covering  the  quantity  and  value  of  the  lum- 
ber so  destroyed,  but  the  Court  concludes  that  the 
quantity  was  not  5,000,000  board  feet,  but  was  as 
follows:  3,830,704  board  feet  of  troughs  and  200,000 
slats. 

4.  That  the  value  of  the  said  troughs  was  and 
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is  $5.00  per  thousand  board  feet,  or  a  total  of  $19,- 
153.52. 

5.  That  the  value  of  200,000  slats  destroyed  by 
said  fire  was  and  is  6c  each,  or  a  total  of  $12,000.00. 

6.  That  the  total  loss  suffered  by  plaintiffs  as 
a  result  of  said  fire  was  the  sum  of  $31,153.52. 

7.  That  by  the  terms  of  said  jDolicies  of  fire  in- 
surance (lines  138  to  140,  inclusive)  the  loss  there- 
under became  due  and  payable  ninety  (90)  days 
after  receipt  by  each  said  insurance  company  of 
the  preliminary  proof  of  loss;  that  the  proofs  of 
loss  herein  were  made  to  and  received  by  each  said 
defendant  insurance  company  on  December  4,  1945. 

8.  That  plaintiffs  have  judgment  against  defend- 
ant insurance  companies  and  each  of  them,  as  fol- 
lows: 

Agricultural  Insurance  Company $6,230.70 

Federal  Union  Insurance  Company.  .  .$6,230.70 
Globe  and  Rutgers  Fire  Insurance 

Company   $6,230.70 

The  Homestead  Fire  Insurance 

Company    $6,230.70 

New  Hampshire  Fire  Insurance 

Company   $6,230.70 

9.  That  plaintiff's  have  and  recover  their  costs 
of  suit  herein,  to  be  taxed  against  the  defendant 
insurance  companies. 

10.  That  the  plaintiffs  take  nothing  against  the 
defendant  George  A.  Levy  by  reason  of  the  alle- 
gations contained  in  the  Fourth  Cause  of  Action 
stated  in  their  complaint,  but  that  said  'defendant 
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George  A.  Levy  have  and  recover  his  costs  of  suit 
herein  against  plaintiffs,  to  be  taxed. 

/s/  GEORGE  B.  HARRIS, 

Judge   of  the  Above-Entitled 
Court. 

Service  of  the  within  Findings  of  Fact  and  Con- 
clusions of  Law  is  acknowledged,  by  receipt  of  copy 
thereof,  this  25th  day  of  February,  1949. 

THORNTON  &   TAYLOR. 
By  /s/  K.  NORWOOD, 

Attorneys  for  Defendant 
Lisurance  Companies. 

WOLFF  &  WOLFF. 
By  /s/  HARRY  K.  WOLFF, 

Attorney  for  Defendant, 
George  A.  Levy. 
Receipt  of  amended  pages  2,  3,  5,  7,  8  and  9  of 
the  Findings  of  Fact  and  Conclusions  of  Law,  and 
of  amended  page  2  of  the  Judgment  in  the  within 
case,  as  ordered  modified  by  the  Court,  is  hereby 
acknowledged  this  28th  day  of  March,  1949. 
THORNTON  &  TAYLOR. 

By  /s/  THORNTON  &  TAYLOR. 

Attorneys  for  Defendant 
Lisurance  Companies. 
WOLFF  &  WOLFF. 

By  /s/  WOLFF  &  WOLFF, 

Attorneys  for  Defendant 
George  A.  Levy. 

[Endorsed]:     Filed  March  29,  1949. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  Division  of  the  Northern  Dis- 
trict of  California 

No.  26235  H 

P.  W.  CARLSTROM  and  MRS.  GEORGE 
(RETA)  TAITT,  Individually  and  as  Co- 
Partners,  Doing  Business  Under  the  Firm 
Name  and  Style  of  ASSOCIATED  PACK- 
ING CO., 

Plaintiffs, 

vs. 

AGRICULTURAL  INSURANCE  COMPANY,  a 
Corporation;  FEDERAL  UNION  INSUR- 
ANCE COMPANY,  a  Corporation;  GLOBE 
AND  RUTGERS  FIRE  INSURANCE  COM- 
PANY, a  Corporation;  THE  HOMESTEAD 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
tion; NEW  HAMPSHIRE  FIRE  INSUR- 
ANCE COMPANY,  a  Corporation;  BLUE 
COMPANY,  a  Corporation;  GEORGE  A. 
LEVY,  JOHN  DOE,  JANE  DOE  and  RICH- 
ARD ROE, 

Defendants. 

JUDGMENT 

This  cause  came  on  regularly  for  trial  on  the  6th 
day  of  January,  1948,  and  proceeded  thereafter  on 
the  7th,  8th,  9th  and  10th  days  of  January,  1948; 
after  submission  thereof,  a  further  order  was  made 


Agricidtural  Insurance  Co.,  et  al.  41 

vacating  said  order  of  submission,  and  the  cause 
was  ordered  placed  on  the  calendar  of  the  Court  for 
the  21st  day  of  May,  1948,  "for  the  purpose  of  tak- 
ing further  testimony";  at  that  date  the  cause  was 
continued  to  May  27th,  1948,  and  further  trial  was 
resumed  on  the  27th  and  28th  days  of  May,  1948, 
the  27th  and  28th  days  of  October,  1948,  and  the 
5th  day  of  November,  1948,  at  the  conclusion  of 
which  said  cause  was  argued  and  submitted;  a  jury 
having  been  waived  on  January  6th,  1948,  said  cause 
was  tried  before  the  Court;  Neil  Cimningham  and 
Jay  Pfotenhauer  appeared  as  attorneys  for  Plain- 
tiffs; Thornton  &  Taylor,  by  H.  A.  Thornton,  ap- 
peared as  attorneys  for  the  defendants  Agricultural 
Insurance  Company,  Federal  Union  Insurance  Com- 
pany, Globe  and  Rutgers  Fire  Insurance  Company, 
The  Homestead  Fire  Insurance  Company  and  New^ 
Hampshire  Fire  Insurance  Company;  and  Wolff 
&  Wolff,  by  Harry  K.  Wolff,  Sr.,  appeared  as  at- 
torney for  defendant  George  A.  Levy ;  and  the  Court 
having  heard  the  testimony  and  examined  the  proofs 
offered  by  the  respective  parties,  and  the  Court  be- 
ing fully  advised  in  the  premises,  and  having  filed 
herein  its  Findings  of  Fact  and  Conclusions  of 
in  accordance  therewith;  now,  therefore,  by  reason 
of  the  law  and  findings  aforesaid: 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  Plaintiffs  have  judgment  against  said  defend- 
ant insurance  companies  as  follows: 

Agricultural  Insurance  Company,  for .  $6,230.70 
Federal  Union  Insurance  Company, 
for  $6,230.70 
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Globe  and  Rutgers  Fire  Insurance 

Company,  for $6,230.70 

The  Homestead  Fire  Insurance 

Company,  for $6,230.70 

New  Hampshire  Fire  Insurance 

Company,  for $6,230.70 

and  for  costs  of  suit  herein,  to  be  taxed. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  plaintiffs  take  nothing  against  the  defend- 
ant George  A.  Levy  by  reason  of  the  allegations 
contained  in  the  Fourth  Cause  of  Action  stated  in 
their  complaint,  but  that  said  defendant  George  A. 
Levy  have  and  recover  his  costs  of  suit  herein 
against  plaintiff,  to  be  taxed. 
Dated:     March  29,  1949. 

/s/  GEORGE  B.  HARRIS, 
Judge  of  Said  Court. 
Entered  in  Civil  Docket  March  3,  1949. 

[Endorsed]  :     Filed  Mar.  29,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  AMENDING  FINDINGS  OF  FACT, 
CONCLUSIONS  OF  LAW,  AND  JUDGMENT 

The  Notice  of  Motion  to  Alter  or  Amend  the 
Judgment  herein  having  been  served  v^ithin  ten 
days  after  the  entry  of  judgment,  pursuant  to  Rule 
59  of  the  Federal  Rules  of  Civil  Procedure,  and 
said  motion  having  come  on  regularly  for  hearing 
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this  11th  day  of  April,  1949,  Neil  Cimningham  ap- 
pearing for  the  i^laintiffs  and  H.  A.  Thornton  ap- 
pearing for  the  defendant  insurance  companies,  and 
the  Court  having  considered  the  matter, 

It  Is  Hereby  Ordered  that  the  Findings  of  Pact 
and  Conclusions  of  Law  heretofore  made  and  en- 
tered herein  be  and  they  are  hereby  amended  as 
follows  : 

There  shall  be  added  to  Finding  X,  page  7,  at 
line  4,  the  following: 

"13.  That  plaintiffs  are  not  entitled  to  in- 
terest on  said  sums  due  under  said  policies 
above  listed." 

It  Is  Hereby  Further  Ordered  that  the  Conclu- 
sions of  Law  be  and  the  same  are  hereby  amended 
in  the  following  particular: 

There  shall  be  added  thereto  Paragraph  8-a  on 
page  9  between  lines  16  and  17,  reading  as  follows : 

"8-a.  That  plaintiffs  are  not  entitled  to  in- 
terest on  each  said  amount  from  the  4th  day  of 
March,  1946." 

It  Is  Further  Ordered  that  the  Judgment  hereto- 
fore entered  herein  be  and  the  same  is  hereby 
amended  m  the  following  particular: 

On  page  2,  between  lines  24  and  25,  there  shall 
be  added  the  following  paragraph: 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  plaintiffs  are  not  entitled  to  interest  from 
the  defendant  insurance  companies  on  each  said 
amount  adjudged  and  decreed  to  be  due  plaintife, 
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and  that  plaintiffs  take  nothing  as  and  for  inter- 
est on  said  amounts." 

Done  in  open  court  this  11th  day  of  April,  1949. 

/s/  GEORGE  B.  HARRIS, 
Judge  of  Said  Court. 

Receipt  of  a  copy  of  the  above  Order  is  hereby 
acknowledged  this  11th  day  of  April,  1949. 

THORNTON  AND  TAYLOR. 
By  /s/  H.  A.  THORNTON, 

Attorneys  for  Defendant 
Insurance  Companies. 

[Endorsed]  :     Filed  April  11,  1949. 


[Endorsed] :  No.  12275.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  F.  W.  Carlstrom 
and  Mrs.  George  (Reta)  Taitt,  Individually  and 
as  Co-Partners,  Doing  Business  Under  the  Firm 
Name  and  Style  of  Associated  Packing  Company, 
Appellant,  vs.  Agricultural  Insurance  Company, 
Federal  Union  Insurance  Company,  Globe  and  Rut- 
gers Fire  Insurance  Company,  The  Homestead  Fire 
Insurance  Company  and  New  Hampshire  Fire  In- 
surance Company,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Di- 
vision. 

Filed:     June  20,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit.  ' 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  Division  of  the  Northern  Dis- 
trict of  California 

No.  26235  H 

P.  W.  CARLSTROM  and  MRS.  GEORGE 
(RETA)  TAITT,  Individually  and  as  Co- 
Partners,  Doing  Business  Under  the  Firm 
Name  and  Style  of  ASSOCIATED  PACK- 
ING CO., 

Plaintiffs, 
vs. 

AGRICULTURAL  INSURANCE  COMPANY,  a 
Corporation;  FEDERAL  UNION  INSUR- 
ANCE COMPANY,  a  Corporation;  GLOBE 
AND  RUTGERS  FIRE  INSURANCE  COM- 
PANY, a  Corporation;  THE  HOMESTEAD 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
TION,  a  Corporation;  NEW  HAMPSHIRE 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
tion; BLUE  COMPANY,  a  Corporation; 
GEORGE  A.  LEVY,  JOHN  DOE,  JANE  DOE 
and  RICHARD  ROE, 

Defendants. 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  above-named 
plaintiffs  hereby  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  portion 
of  the  Final  Judgment  entered  in  this  action,  as 
ordered  amended  on  the  11th  day  of  April,  1949, 
and  that  portion  only  which  orders,  adjudges  and 
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decrees  that  plaintiffs  are  not  entitled  to  interest 
from  the  defendant  insurance  companies  on  each 
said  amount  adjudged  and  decreed  to  be  due  plain- 
tiffs, from  the  4th  day  of  March,  1946,  and  order- 
ing that  plaintiffs  take  nothing  as  and  for  interest 
on  said  amounts. 

Dated  this  9th  day  of  May,  1949. 

/s/  NEIL  CUNNINGHAM, 
/s/  JAY  PFOTENHAUER, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  May  10,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD  ON 

APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents,  listed  below,  are  the  orig- 
inals filed  in  this  court,  in  the  above-entitled  case, 
and  that  they  constitute  the  Record  on  Appeal 
herein,  to  wit: 

Record  on  Removal  containing  the  Complaint. 

Answer  to  Complaint. 
Notice  of  Demand  for  Jury  Trial. 
Amended  Answer  to  Complaint. 
Notice  of  Appeal. 


Agricvltural  Insurance  Co.,  et  al.  4:1 

Agreed  Statement  of  Facts. 

Reporter's  Transcript  for  January  6,  1948. 

Reporter's  Transcript  for  January  10,  1948 — 
Testimony  of  Arthur  L.  Miller. 

Reporter's  Transcript  for  April  11,  1949 — Par- 
tial Transcript. 

Reporter's  Transcript  for  April  14,  1949 — Par- 
tial Transcript. 

Findings  of  Fact  and  Conclusions  of  Law. 
Judgment. 

Order  Amending  Findings  of  Fact,  Conclusions 
of  Law  and  Judgment. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court 
this  18th  day  of  June,  A.D.  1949. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12275 

P.  W.  CARLSTROM  and  MRS.  GEORGE 
(RETA)  TAITT,  Individually  and  as  Co- 
Partners,  Doing  Business  Under  the  Firm 
Name  and  Style  of  ASSOCIATED  PACK- 
ING CO., 

Plaintiffs, 
vs. 

AGRICULTURAL  INSURANCE  COMPANY,  a 
Corporation;  FEDERAL  UNION  INSUR- 
ANCE COMPANY,  a  Corporation;  GLOBE 
AND  RUTGERS  FIRE  INSURANCE  COM- 
PANY, a  Corporation;  THE  HOMESTEAD 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
tion; NEW  HAMPSHIRE  FIRE  INSUR- 
ANCE COMPANY,  a  Corporation;  BLUE 
COMPANY,  a  Corporation;  GEORGE  A. 
LEVY,  JOHN  DOE,  JANE  DOE  and  RICH- 
ARD ROE, 

Defendants. 

STATEMENT  OF  POINTS  AND 
DESIGNATION 

In  compliance  with  Rule  19  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, appellants  hereby  designate 

Agreed  Statement  of  Facts. 
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Findings  of  Fact,  Conclusions  of  Law  and 
Judgment. 

Order  Amending  Findings  of  Fact. 

Notice  of  Appeal. 

Certificate  of  Clerk. 

as  the  parts  of  the  Record  in  the  above-entitled  case 
which  are  considered  necessary  for  the  considera- 
tion by  the  Court  of  the  appeal  herein. 

A  concise  statement  of  the  points  on  which  ap- 
pellants intend  to  rely  on  the  appeal  follows: 

"The  contracts  of  fire  insurance  (California 
Standard  Form  Fire  Insurance  Policy — Section 
2070,  Insurance  Code)  clearly  provide  for  the  man- 
ner of  ascertainment  of  the  amount  of  loss  and  that 
such  loss  'shall  be  payable  in  thirty  days  after  the 
amount  thereof  has  been  ascertained  either  by  agree- 
ment or  by  appraisement ;  but  if  such  ascertainment 
is  not  had  or  made  within  sixty  days  after  the  re- 
ceipt by  the  company  of  the  preliminary  jDroof  of 
loss,  then  the  loss  shall  be  payable  in  ninety  days 
after  such  receipt.' 

"Under  section  3287,  California  Civil  Code,  as 
construed  and  applied  by  the  Supreme  Court  of 
California  in  the  case  of 

Koyer  v.  Detroit  Fire  &  Marine  Ins.  Co.,  9  Cal. 
2d  336,  a  person  'entitled  to  recover  damages  cer- 
tain, or  capable  of  being  made  certain  by  calcula- 
tion, and  the  right  to  recover  which  is  vested  in  him 
upon  a  particular  day,  is  entitled  to  recover  inter- 
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est  thereon  from  that  day,  *  *  *'  pursuant  to  the 
prescribed  provisions  of  said  Standard  Form  policy. 

"Section  1652,  Title  28,  United  States  Code,  pro- 
vides that  the  laws  of  the  several  states,  with  cer- 
tain exceptions  therein  stated,  shall  be  regarded  as 
rules  of  decision  in  civil  actions  in  the  courts  of  the 
United  States,  in  cases  where  they  apply. 

"In  denying  to  plaintiffs  interest  on  the  amount 
of  loss  suffered,  the  District  Court  failed  and  re- 
fused to  adhere  to  decisions  of  the  California  Su- 
preme Court,  the  Supreme  Court  of  the  United 
States  (Concordia  Insurance  Co.  of  Milwaukee  v. 
School  District  No.  98,  252  U.  S.  541)  and  said  sec- 
tion 1652,  Title  28,  United  States  Code." 

Yours  very  truly, 

/s/  NEIL  CUNNINGHAM. 

[Endorsed] :     Filed  June  27,  1949. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


P.  W.  Carlstrom  and  Mrs.  Gteorge 
(Reta)  Taitt,  individually  and  as 
co-partners,  doing  business  under  the 
firm  name  and  style  of  Associated 
Packing  Co., 

Appellants, 
vs. 

AgRICT  LTURAL    INSURANCE    COMPANY,    a 

'  corporation ;  Federal  Union  Insur-  ^ 
ANCE  Company,  a  corporation ;  Globe 
AND  Rutgers  Fire  Insurance  Com- 
pany, a  corporation;  The  Home- 
stead Fire  Insurance  Company,  a 
corporation;  New  Hampshire  Fire 
Insurance  Company,  a  corporation, 
et  al., 

Appellees. 


APPELLANTS'  OPENING  BRIEF. 


Neil  Cunningham, 

Balfour  Buihliug,  San  Francisco,  JCalifornia^ 


Attorney  for  Appell 
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mTHB 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


P.   W.   Carlstrom   and   Mrs.   George 

(Reta)    Taitt,  individually  and  as 

co-partners,  doings  business  under  the 

firm  name  and  style  of  Associated 

Packing  Co., 

Appellants, 
vs. 

Agrici'ltural  Insurance  Company,  a 
-  corporation;  Federal  Union  Insur- 
ance Company,  a  corporation ;  Gtlobe 
and  Rutgers  Fire  Insurance  Com- 
pany, a  corporation;  The  Home- 
stead Fire  Insurance  Company,  a 
corporation;  New  Hampshire  Fire 
Insurance  Company,  a  corporation, 

et  al.. 

Appellees. 


APPELLANTS'  OPENING  BRIEF. 


STATEMENT  OF  JURISDICTION. 

The  cause  of  action  involved  herein  was  oric^inally 
filed  in  the  Superior  Court  of  the  State  of  California, 


ill  and  for  the  City  and  County  of  San  Francisco. 
Appellees  caused  the  removal  thereof  to  the  United 
States  District  Court  on  the  ground  of  diversity  of 
citizenship,  pursuant  to  Title  28,  Section  1332  of  the 
United  States  Code. 

The  amount  in  controversy  exceeds  the  sum  of 
$3,000. 

The  trial  of  the  action  before  the  Federal  District 
Court  resulted  in  a  judgment  for  appellants  against 
each  appellee  insurance  company  in  the  amount  of 
$6,230.70,  totalling  $31,153.52. 

In  said  judgment,  the  Federal  District  Court  or- 
dered, adjudged  and  decreed 

u*  *  *  ^^^^  j^Y\e  plaintiffs  are  not  entitled  to  inter- 
est from  the  defendant  insurance  companies  on 
each  said  amount  adjudged  and  decreed  to  be 
due  plaintiffs,  and  that  plaintiffs  take  nothing 
as  and  for  interest  on  said  amounts." 

This  appeal  is  from  that  portion  of  the  judgment 
only,  denying  interest  to  appellants  on  the  amount 
found  due  and  for  which  judgment  was  rendered,  and 
is  prosecuted  to  this  Court  pursuant  to  the  provisions 
of  Title  28,  Sections  1291  and  1294,  United  States 
Code,  and  in  conformance  to  Rule  76,  Federal  Rules 
of  Civil  Procedure.  The  agreed  statement,  findings  of 
fact  and  conclusions  of  law  and  the  judgment  consti- 
tute the  record  on  appeal.  (Record,  pp.  2-26,  29-39, 
40-42.) 


STATEMENT  OF  THE  CASE. 

The  contracts  of  fire  insurance  (Standard  Form 
fire  insurance  policy,  prescribed  by  section  2071  of  the 
Insurance  Code  of  California)  covering  the  loss  in- 
volved herein,  provide  for  the  manner  of  ascertain- 
ment of  the  amount  of  loss;  that  such  loss  ''shall  be 
payable  in  thirty  days  after  the  amount  thereof  has 
been  ascertained  either  by  agreement  or  by  appraise- 
ment; hut  if  such  ascertainment  is  not  had  or  made 
within  sixty  days  after  the  receipt  by  the  company 
of  the  preliminary  proof  of  loss,  then  the  loss  shall  he 
payable  in  ninety  days  after  such  receipt."  (Lines 
139  and  140.)  (Italics  for  emphasis.) 

Section  3287  of  the  California  Civil  Code,  to  the 
effect  that  a  ''person  who  is  entitled  to  recover  dam- 
ages certain,  or  caj)able  of  l^eing  made  certain  by  cal- 
culation, and  the  right  to  recover  which  is  vested  in 
him  upon  a  particular  day,  is  entitled  also  to  recover 
interest  thereon  from  that  day,  *  *  *"  (Italics  for 
emphasis)  has  been  construed  and  applied  by  the  Su- 
preme Court  of  California  in  respect  to  the  provisions 
of  the  California  Standard  form  fire  insurance  policy 
as  authorizing  the  recovery  of  interest  from  the  date 
the  loss  was  due  and  payable.   That  decision  is 

Koyer  v.  Detroit  Fire  <£•  Marine  Ins.  Co.,  9 
Cal.  (2d)  336,  70  Pac.  (2d)  927. 

Section  1652,  Title  28,  United  States  Code,  provides 
that  the  laws  of  the  several  States,  with  certain  ex- 
ceptions (not  applicable  hereto)  shall  be  regarded  as 
rules  of  decisions  in  civil  actions  in  courts  of  the 
United  States,  in  cases  where  they  apply. 
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SPECIFICATION  OF  ERROR. 

In  refusing  to  allow  interest  on  the  amount  of  loss 
from  the  date  such  loss  was  due  and  payable,  the  Fed- 
eral District  Court  erred  by  failing  to  conform  to  the 
decision  of  the  Supreme  Court  of  California,  the  Su- 
preme Court  of  the  United  States 

{Concordia  Ins.  Co.  of  Milwaukee  v.   School 

Dist.  No.  98,  51  S.  Ct.  275;  282  U.S.  545;  75 

L.  Ed.  528) 
and  to  the  provisions  of  said  Section  1652,  Title  28 
of  the  United  States  Code. 


ARGUMENT, 
(a)     LOSS   CAPABLE  OF  DETERMINATION  BY   CALCULATION. 

The  agreed  statement  shows  that  appellants  and 
appellee  insurance  companies  disagreed  as  to  the 
amount  of  loss  claimed;  that  shortly  after  proofs  of 
loss  were  filed  with  the  insurance  companies,  they  ad- 
mitted appellants'  loss  in  the  total  amount  of  $14,- 
320.00.  (Record  p.  8.) 

Insurance  against  loss  by  fire  in  the  total  amount  of 
$87,500.00,  under  said  policies,  was  issued  to  appel- 
lants, and  such  insurance  was  in  full  force  and  effect 
at  the  time  of  the  fire  (October  6,  1945)  which  de- 
stroyed ninety-nine  (99%)  per  cent  of  the  lumber  and 
material  insured.  (Record  pp.  3,  37.) 

The  findings  of  fact  and  agreed  statement  clearly 
establish  that  appellants  performed  all  conditions  and 
complied  with  all  provisions  of  said  policies.  (Finding 
X  (12),  Agreed  Statement,  Record  pp.  6-7  and  35.) 


One  such  condition  of  the  policies  reads : 

"If  the  insured  and  this  company  fail  to  agree, 
in  whole  or  in  part,  as  to  the  amount  of  loss  within 
ten  days  after  such  notification,  this  company 
shall  forthwith  demand  in  writing  an  appraise- 
ment of  the  loss  or  part  of  loss  as  to  which  there 
is  a  disagreement  and  shall  name  a  competent 
and  disinterested  appraiser,  and  the  insured 
within  five  days  after  receipt  of  such  demand  and 
name,  shall  appoint  a  competent  and  disinterested 
appraiser  and  notify  the  company  thereof  in  writ- 
ing, and  the  two  so  chosen  shall  before  commenc- 
ing the  appraisement,  select  a  competent  and  dis- 
interested lunpire."  (Lines  115-119,  Agreed 
Statement,  Record  p.  5.) 

Failure  on  the  part  of  appellants  to  meet  any  demand 
for  appraisement  would  have  constituted  a  bar  to 
bringing  suit  on  the  policies. 

Winchester  v.  North  British  and  Merc.  Ins. 

Co.,  160  Cal.  1,  116  Pac.  63; 
Insurance   Policy   Annotations,   Vol.    1,    Part 
Two,  pp.  293,  et  seq.  and  1945  Supp.  thereto, 
published    by    Section    of    Insurance    Law, 
American  Bar  Association. 

The  fact  that  suit  was  instituted  on  the  policies  with- 
out a  plea  in  bar  thereto  for  such  failure  of  appellants 
to  meet  the  demand  of  appellees,  insurance  companies, 
for  an  appraisement  evidences  one  of  two  things,  to- 
wit :  That  no  demand  for  appraisement  was  made,  not 
made  timely,  or  it  was  waived  by  appellees,  insurance 
companies.  Through  no  fault  of  appellants,  an  ap- 
praisement was  not  undertaken  or  had. 


The  decision  of  the  Supreme  Court  of  California 
in  the  Koyer  case,  supra,  construing  and  applying 
section  3287  of  the  Civil  Code  of  California  to  the  pro- 
visions of  the  Standard  Form  California  Fire  Insur- 
ance Policy,  is  soundly  based  upon  the  terms  and  con- 
ditions of  the  policy  as  constituting  an  agreement 
*'upon  the  use  of  that  method  in  fixing  the  amount  of 
the  insurers'  liability"  by  which  the  insured  and  the 
insurer  bound  themselves  to  determine  the  amount  of 
loss.  It  was  clearly  decided  in  that  case  that  appellant 
insurance  company  there  could  not  "consistently  ask 
the  Court  to  declare  the  method  they  have  adopted 
as  an  important  element  of  their  contract  to  be  inade- 
quate and  uncertain  and  insist  that  trial  of  the  issue 
in  Court  is  necessary  for  a  correct  and  just  determina- 
tion." (9  Cal.  (2d)  p.  346.)  In  support  of  the  state- 
ment that  the  ''loss  was  capable  of  being  made  certain 
by  calculation"  and  that  therefore  interest  was  al- 
lowable ''from  the  date  the  right  of  recovery  is 
vested",  the  Court  said    (p.  345) : 

"  *  *  *  It  would  seem  to  admit  of  no  doubt  that 
an  ordinary  fire  or  earthquake  loss  is  adjusted  by 
calculation,  whether  it  be  a  total  or  a  partial  loss. 
Preliminary  proofs  of  loss  are  calculations  of  the 
loss,  as  are  also  the  estimates  of  appraisers,  and 
these  are  the  methods  of  adjustment  cofitemplated 
hy  the  parties  arid  stipulated  in  the  policies.  Re- 
sort may  be  had  to  court  action  only  in  the  event 
the  calculations  of  the  parties  or  those  of  their 
appraisers  are  not  in  agreement.  *  *  *"  (Italics 
for  emphasis.) 


(b)  PRIOR  DECISION  OF  THIS  COURT  NOT  NOW  CONTROLLING. 

Under  the  decision  of 

National  Union  Fire  Ins.  Co.  v.  Calif.  Cotton 
Credit  Corp.,  76  Fed.  (2d)  279 
in  February,  1935,  approximately  two  years  prior  to 
the  decision  of  the  Supreme  Court  of  California  in 
the  Koyer  case,  supra,  it  was  stated  (p.  290)  : 

''No  case  decided  by  the  Supreme  Court  of  Cal- 
ifornia has  been  called  to  our  attention,  and  we 
have  found  none  that  is  controlling  in  the  situa- 
tion presented  in  the  case  at  bar.  *  *  *" 

At  the  time  that  decision  was  handed  down  the  latest 
expression  of  the  Supreme  Court  of  California  on  the 
subject  of  allowance  of  interest  was  that  contained  in 

Anselmo  v.  Sehastiani,  219  Cal.  292,  26  Pac. 
(2d)  1. 
The  following  cases  were  also  cited  and  referred  to 
by  this  Court: 

Gray  v.  Bekins,  186  Cal.  389,  199  P.  767; 

Perry  v.  Magneson,  207  Cal.  617,  279  P.  650; 

Mahrey  v.  McCormick,  205  Cal.  667,  272  P.  289. 

None  of  the  foregoing  cases  cited  iywolved  a  loss  under 
the  Standard  Form  Fire  Insurance  Policy  of  Cali- 
fornia. 

This  Court,  referring  to  the  case  of  Anselmo  v.  Se- 
hastiani, supra,  stated  (p.  290)  : 

"The  court  in  that  case  tends  to  the  view  that 
whether  the  damages  are  liquidated  or  unliqui- 
dated is  not  deteiTninative  of  the  question  of  in- 
terest." (Italics  for  emphasis.) 
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It  was  further  therein  stated  (p.  290)  : 

'^In  Gray  v.  Bekins,  186  Cal.  389,  399;  199  P. 
767,  in  an  action  for  recovery  on  the  basis  of 
quantum  meruit,  the  court  allowed  interest  from 
the  date  the  answer  was  filed  because  the  answer 
was  construed  to  he  an  acknowledgement  of  the 
plaintiff's  claim  to  the  extent  therein  admitted 
and  subsequently  found  due  by  the  trial  court.  In 
that  case  the  court  stated  the  test  to  be  applied 
was  whether  or  not  the  exact  amount  found  due 
was  known  and  admitted  by  defendant  to  be  due 
plaintiff.  *  *  *"  (Italics  for  emphasis.) 

And  referring  to  Mabrey  v.  McGormich,  supra,  this 

Court  therein  said  (p.  290)  : 

**The  court,  however,  decided  that  it  was  by  rea- 
son of  the  action  of  plaintiffs  that  the  amount 
due  was  unliquidated  until  determined  by  judg- 
ment of  the  court  so  that  interest  prior  to  judg- 
ment, as  damages,  was  not  allowable."  (Italics 
for  emphasis.) 

All  the  foregoing  cases  referred  to  and  cited  by  this 
Court  have  been  definitely  modified  by  the  decision  of 
the  Supreme  Court  of  California  in  the  Koyer  case, 
supra,  and  the  Koyer  case  being  the  last  pronounce- 
ment upon  the  question  is  controlling  upon  the  Fed- 
eral Courts  of  this  jurisdiction. 

In  further  support  of  appellants'  contention  herein, 
the  case  of 

Jacobs  V.   Farmers  Mutual   Fire  Ins.   Co.,  5 
C.A.  (2d)  1,  41  P.  (2d)  960, 


decided  by  the  District  Court  of  Appeal,  Third  Dis- 
trict of  California  just  one  day  after  the  decision  of 
this  Court  in  National  Union  Fire,  etc.  v.  Calif.  Cot- 
ton Credit  Corp.,  supra,  is  cited  in  support  of  appel- 
lants' contention.  In  that  case  it  was  held  that  (pp.  11 
and  12) : 

^'(9)  When  the  evidence  shows  a  total  loss  of 
the  property  insured,  and  a  compliance  with  all 
of  the  terms  of  the  policy  on  the  part  of  an  in- 
sured person,  except  such  as  have  been  waived 
by  the  insurance  company,  interest  is  properly 
included  on  the  amount  of  the  obligation  due 
under  the  terms  of  the  policy,  from  the  date  when 
the  loss  is  payable.  The  mere  unwarranted  denial 
of  the  validity  of  the  contract  on  the  part  of  the 
insurance  company  will  not  haA^e  the  effect  of  de- 
feating the  right  to  recover  interest  otherwise 
•  recoverable  under  the  provisions  of  section  3287 
of  the  Civil  Code.  (26  C.J.  p.  575,  sec.  795; 
Rogers  v.  Manhattan  Life  Ins.  Co.  of  N.Y.,  138 
Cal.  285,  71  Pac.  348)." 

The  loss  involved  in  the  case  at  bar  was  ninety-nine 
(99%)  per  cent  total.  (See  Agreed  Statement,  Record 
p.  37.) 

A  further  reason  National  Union  Fire,  etc.  v.  Calif. 
Cotton  Credit  Corp.,  supra,  cited  and  relied  upon  by 
the  Federal  District  Court  in  the  memorandum  opin- 
ion denying  the  allowance  of  interest  to  appellants,  is 
not  applicable  or  now  controlling  in  the  case  at  bar 
appears  from  the  decision  of  this  Court — that  the  loss 
there  involved  was  under  policies  of  market  and  crop 
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insurance.  While  true  such  policies  contained  the 
same  standard  provisions,  the  calculations  of  loss  were 
of  much  greater  complication  and  difficulty.  But  the 
answer  to  the  contention  of  indejinite  determination  of 
the  amount  of  loss  is  given  by  the  Supreme  Court  of 
California  in  the  Koyer  case,  supra,  as  follows  (pp. 
345  and  346) : 

"Under  the  terms  of  the  policies  the  loss  was 
payable  ninety  days  after  receipt  of  preliminary 
proofs  of  loss  by  the  companies.  *  *  *  Although 
defendants  disputed  the  amount  of  the  loss,  they 
did  not  deny  liability.   *   *   *  If,  therefore,  the 
amount  of  plaintiff's  loss  was  capable  of  being 
made  certain  hy  calculation,  interest  was  allow- 
able from  July  12,  1933,  when  the  loss  became 
payable.  *  *  *  In  each  case  total  destruction  of 
the  building  was  taken  as  the  basis  of  the  loss. 
*  *  *  By  the  terms  of  the  policies  the  actual  value 
could  not  exceed  the  amount  which  it  would  cost 
the  insured  to  repair  or  replace  the  property  *  *  *. 
There  was  available  to  the  parties  before  suit  all 
of  the  knowledge  and  all  of  the  means  of  knowl- 
edge of  the  extent  of  the  loss  which  was  available 
to  them  or  to  the  court  or  jury  upon  a  trial  of 
the  question  of  loss.  *  *  *  The  principal  complaint 
of  the  defendants  here  is  that  the  matter  has 
been  taken  to  court  and  while  contending  that 
calculation  and  appraisement  furnish  an  uncer- 
tain means  of  fixing  the  insurers'  liability,  they 
also  complain  bitterly  of  the  conclusions  reached 
by  the  jury.  In  support  of  our  conclusion  that 
the  loss  in  question  was  capable  of  being  made 
certain  by  calculation,  we  refer  to  the  following 
authorities:  *  *  *"  (Italics  for  emphasis.) 
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Appellants  here  also  complain  bitterly  of  the  con- 
clusion reached  by  the  Federal  District  Court  in  fix- 
ing the  amount  of  their  loss.  Proof  was  offered  of 
valuations  of  the  lum))er  and  material  destroyed  by 
fire  far  in  excess  of  the  amount  determined  by  the 
Court.  Valuations  ranging  from  $110,000  to  $220,000 
were  testified  to  by  witnesses  on  behalf  of  appellants. 
An  offer  of  proof  was  made  that  the  Government 
(from  whom  it  was  purchased)  had  appraised  the 
lumber  and  material  shortly  before  it  was  sold  to  ap- 
pellants (as  evidenced  by  official  dociunents  of  the 
War  Assets  Administration — Exhibit  29  for  Identifi- 
cation) at  $55  per  thousand  board  feet,  or  a  total  of 
$262,607.40!  One  witness,  G.  R.  Tully,  called  in 
the  closing  days  of  the  '^ piece-meal"  and  long  delayed 
trials  of  the  case,  was  permitted  to  qualify  as  an  ex- 
peii;  on  values  of  lumber  "that  he  had  been  in  the 
wholesale  lumber  business  for  30  years,  sales  man- 
ager for  seven  years,  and  was  a  qualified  inspector 
of  lumber  for  40  years,  buying  and  selling  lumber" 
but  was  not  permitted  to  testify  to  a  valuation  of 
the  lumber  other  than  the  lumber  '^ slats".  An  offer 
of  proof  was  made,  however,  that  he  would  testify 
that  all  the  lumber  and  material  had  a  market  value, 
at  the  time  of  the  fire,  of  $25  per  thousand  board 
feet.  (Agreed  Statement,  Record  pp.  14-15.)  Such  val- 
uation produced  a  total,  by  calculation  based  upon  the 
Government  Invoice,  of  $111,760.10,  or  $99,260.10 
based  upon  the  determination  of  the  quantity  made  by 
the  Federal  District  Court. 
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Appellants  are  constrained  to  state  that  the  un- 
justifiably long  agreed  statement,  reached  pursuant 
to  Rule  76  of  the  Federal  Rules  of  Civil  Procedure 
as  the  basic  record  on  appeal,  in  heu  of  the  rather 
voluminous  and  cumbersome  record  which  otherwise 
would  have  been  necessarily  prepared  at  great  cost, 
does  not  and  cannot  support  the  conclusion  of  the 
Federal  District  Court  that 

''The    factual   background    does   not   permit    or 

justify  the  application  of  Koyer  v.  Detroit  F.  <S; 

M.  Ins.  Co.,  9  Cal.  (2d)  336,  upon  which  plaintiff 

relies.  *  *  * 

Suffice  to  say  that  it  remained  for  this  Court 
to  ascertain  the  amount  of  liability  from  the  evi- 
dence introduced  at  the  trial."  (Agreed  State- 
ment, Record  p.  19.) 

It  is  rather  obvious  that  the  Federal  District  Court 
seized  upon  the  statement  (purely  dicta)  in  the 
Koyer  case,  p.  345,  that 

"The  amount  awarded  plaintiff  by  the  jury  con- 
formed closely  to  the  amount  claimed  in  the 
proofs  of  loss." 

as  the  basis  for  the  "factual  background." 

That  such  was  not  the  premise  or  predicate  for  the 
Court's  decision  in  the  Koyer  case  has  been  demon- 
strated by  quotations  from  the  case  hereinbefore  set 
forth. 
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(c)  THE  GENERAL  RULE  SUPPORTS  APPELLANTS' 
CONTENTION. 

The  subject  of  "Interest"  is  discussed  in 
46  C.J.S.,  sec.  1393,  p.  696 
and  the  general  rule  therein  stated  is  as  follows  : 

"As  a  general  rule  interest  on  the  amount  pay- 
able under  a  fire  insurance  policy  may  be  allowed 
if  the  insurer  has  wrongfully  withheld  payment 
when  due." 

'Cited  in  a  footnote  (5)  is  the  case  of 

Hargett  v.   Gulf  Ins.   Co.,  12   C.A.    (2d)    449 
(1936),  55  Pac.  (2d)  1258. 

At  page  458,  the  Court  said : 

"Plaintiff  had  a  right  to  receive  interest  upon 
any  amounts  to  which  he  may  have  been  entitled 
under  the  policies,  as  compensation  allowed  by  law 
for  the  detention  of  money.  (Civ.  Code,  sec.  3287; 
Coulter  V.  Howard,  113  Cal.  App.  208  (298  Pac. 
140)  ;  Pacific  Coast  Adjustment  Bureau  v.  In- 
demnity Ins.  Co.,  115  Cal.  App.  583  (2  Pac.  (2d) 
218)  ;  Jacobs  v.  Farmers  Mutual  Fire  Ins.  Co., 
5  Cal.  App.  (2d)  1  (41  Pac.  (2d)  960)  *  *  *" 
(Italics  for  emphasis.) 


CONCLUSION. 

It  is  respectfully  submitted  that  the  trial  Court 
erred  in  refusing  to  allow  interest  on  the  amount 
awarded  appellants,  from  the  date  (March  6,  1946) 
due,  in  accordance  with  the  terms  and  conditions  of 
the  policies  of  insurance,  and  that  the  judg-ment  in 
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respect  to  such  disallowance  of  interest  should  be  re- 
versed. 

Dated,  San  Francisco,  California, 
July  28, 1949. 

Respectfully  submitted, 

Neil  Cunningham, 

Attorney  for  Appellants. 
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IN  THE 
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pany, a  corporation;  The  Home- 
stead Fire  Insurance  Company,  a 
corporation;  New  Hampshire  Fire 
Insurance  Company,  a  corporation, 

et  al.. 

Appellees. 


BRIEF  FOR  APPELLEES. 


AS  TO  PLAINTIFFS'  STATEMENT  OF  THE  CASE. 
While  this  appeal  is  confined  solely  to  that  portion 
of  the  judgment  denying  interest,  there  is  an  attempt 


to  inject  the  question  of  appraisement.  This  question 
is  not  before  this  Court. 


AS  TO  PLAINTIFFS'  SPECIFICATION  OF  ERROR. 

It  is  stated,  that  the  District  Court  erred  by  failing 
to  conform  to  the  decisions  of  the  Supreme  Court  of 
the  United  States  and  the  Supreme  Court  of  Cali- 
fornia. 

In  the  case  of  Concordia  Insurance  Company  v. 
School  District  No.  98,  51  S.  Ct.  27,  282  U.S.  545,  75 
L.  Ed.  528,  the  Supreme  Court  merely  held  that  the 
District  Court  was  justified  in  allowing  interest  ''when 
necessary  in  order  to  arrive  at  fair  compensation" 
where  the  trial  Court  would  not  say  what  position  the 
Supreme  Court  of  the  State  could  take.  Incidentally, 
this  was  considered  hj  this  Court  in  National  Union 
Fire  Insurance  Co.  v.  Col.  Cotton  Credit  Corporation, 
76  Fed.  (2d)  279,  289,  290,  where  it  is  stated: 

"In  Concordia  Ins.  Co.  v.  School  Dist.,  etc.,  282 
U.S.  545,  51  S.  Ct.  275,  278,  75  L.  Ed.  528,  the  Su- 
preme Court  had  under  consideration  a  case  very 
similar  to  the  case  at  bar.  In  that  case  interest 
had  been  allowed  on  the  amount  recovered  on  a 
fire  insurance  policy  beginning  60  days  from  the 
last  date  upon  which  proofs  of  loss  were  due 
under  the  terms  of  the  policies.  The  statutes  of 
Oklahoma  (Comp.  Okla.  Stat.  1921,  §§  5972,  5977) 
relied  on  as  controlling  such  allowance  of  inter- 
est were  almost  identical  in  language  with  those 
of  California  above  quoted.  The  Supreme  Court 
in  its  opinion  stated  the  general  rule  that  a  Fed- 


eral  Court  will  follow  the  decisions  of  the  highest 
court  of  a  state  construing  a  state  statute,  and 
then  proceeded  to  review  the  decisions  of  the  Su- 
preme Court  of  Oklahoma  construing  the  statutes 
above  referred  to.  The  conclusion  reached  by  the 
court  was  that  the  state  Supreme  Court  had  not 
definitely  construed  the  statute  as  applied  to  the 
situation  then  under  consideration  at  the  time 
the  trial  court  entered  its  judgment,  so  that  the 
federal  court  was  free  to  construe  the  statute  for 
itself.  Mr.  Justice  Sutherland,  speaking  for  the 
court,  then  stated:  'In  the  absence  of  an  authori- 
tative state  decision  to  the  contrary,  there  was 
nothing  in  either  (sections  5972,  5977,  Comp. 
Okla.  Stat.  1921)  which  required  the  trial  court 
in  rendering  its  judgment  to  depart  from  the  rule 
in  respect  of  the  allowance  of  interest  which  this 
court  had  recognized,  namely,  that,  even  in  a  case 
'  of  unliquidated  damages,  ''when  necessary  in 
order  to  arrive  at  fair  compensation,  the  court 
in  the  exercise  of  a  sound  discretion  may  include 
interest  or  its  equivalent  as  an  element  of  dam- 
ages." Miller  v.  Robertson,  266  U.S.  243,  257-259, 
45  S.  Ct.  73,  78,  69  L.  Ed.  265,  and  cases  cited. 
See,  also.  Standard  Oil  Co.  v.  United  States,  267 
U.S.  76,  79,  45  S.  Ct.  211,  69  L.  Ed.  519;  Bern- 
hard  V.  Rochester  German  Ins.  Co.,  79  Conn.  388, 
397,  65  A.  134,  8  Ann.  Cas.  298.'  " 

We  shall  discuss  Koyer  v.  Detroit  Fire  &  Marine 
Ins.  Co.  later. 
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ARGUMENT. 

(a)  THE  LOSS  WAS  NOT  CAPABLE  OF  DETERMINATION 
BY  CALCULATION. 

1.    Interest  is  allowable  only  by  virtue  of  statute. 

This  point  is  agreed  upon  by  this  Court  and  ])y  the 

Supreme  Court  of  California.    This  Court   held  as 

follows : 

"Appellee  has  tiled  a  cross-appeal  and  assigns  as 
error  the  failure  of  the  trial  court  to  allow  in- 
terest from  August  1,  1930,  the  date  on  which 
payment  was  due  under  the  terms  of  the  poli- 
cies sued  on.  On  July  31,  1933,  the  trial  court 
ordered  that  judgment  be  entered  for  appellee 
and  against  appellants  in  the  amounts  set  forth 
in  the  order,  and  further  that  findings  of  fact 
and  conclusions  of  law  be  filed.  The  conclusions 
of  law,  subsequently  filed,  in  part  read  as  fol- 
lows: '*  *  *  together  with  interest  thereon  at 
the  rate  of  seven  per  cent  per  annum  from  the 
29th  day  of  July,  1933,  to  and  including  the  date 
of  judgment.  *  *  *'  Judgment  was  entered  on 
the  findings  on  November  18,  1933.  It  is  appar- 
ent from  these  facts  that  the  trial  court  con- 
sidered these  claims  to  be  unliquidated,  and, 
until  their  amounts  were  ascertained  prepara- 
tory to  the  entry  of  judgment,  no  interest  should 
be  allowed. 

'^  Cross-appellant  contends  it  was  entitled  to  in- 
terest from  August  1,  1930,  basing  its  contention 
on  sections  3287,  3302,  of  the  Civil  Code  of  CaU- 
f ornia,  which  provide : 

'§3287.  Every  person  tvho  is  entitled  to  re- 
cover damages  certain,  or  capable  of  being 
made  certain  by  calculation,  and  the  right  to 


recover  which  is  vested  in  him  upon  a  par- 
ticular day,  is  entitled  also  to  recover  interest 
thereon  from  that  day,  except  during  such 
time  as  the  debtor  is  prevented  hy  law,  or  hy 
the  act  of  the  creditor,  from  paying  the  debt. 

'§  3302.     The  detriment  caused  by  the  breach 
of  an  obligation  to  pay  money  only,  is  deemed 
to  be  the  amount  due  by  the  terms  of  the  ob- 
ligation, with  interest  thereon.' '' 
National  Union  Fire  Ins.  Co.  v.  Cal.  Cotton 

Credit  Corporation,  76  Fed.   (2d)   279,  289, 

290. 

A  similar  statute  was  construed  by  this  Court  and 
the  following  was  approved. 

''If  evidence  is  necessary  to  establish  the  amount 
of  the  claim,  then  interest  anterior  to  judgment 
•    is  not  allowable.  'Where,  however,  the  demand 
is  for  something  which  requires  evidence  to  es- 
tablish   the    quantity    or    amount    of    the    thing 
furnished  or  the  value  of  the  services  rendered, 
interest  will  not  be  allowed  prior  to  judgment.'  " 
Hansen  &  Rowland  v.  C.  F.  Lytle  Co.,  167  F. 
(2d)  170,  175. 

Koyer  v.  Detroit  Fire  &  Marine  Ins.  Co.,  9  Cal. 
(2d)  336,  70  P.  (2d)  927,  is  not  only  not  in  opposi- 
tion to  the  decisions  of  this  Court,  but  is  definitely 
I  in  agreement  when  the  portion  of  the  opinion  which 
\  counsel  has  omitted  is  considered.    The  Court  says : 
''Whether  interest  was  chargeable  prior  to  judg- 
ment  depends   upon   the   application   of  section 
3287  of  the  Civil  Code,  under  which  interest  runs 


on  claims  for  damages  certain  or  capable  of  be- 
ing made  certain  from  the  date  the  right  of  re- 
covery is  vested.  If,  therefore,  the  amount  of 
plaintiff's  loss  was  capable  of  being  made  certain 
by  calculation,  interest  was  allowable  from  July 
12,  1933,  when  the  loss  became  payable.  It  would 
seem  to  admit  of  no  doubt  that  an  ordinary  fire 
or  earthquake  loss  is  adjusted  by  calculation, 
whether  it  be  a  total  or  a  partial  loss.  Prelimi- 
nary proofs  of  loss  are  calculations  of  the  loss, 
as  are  also  the  estimates  of  appraisers,  and  these 
are  the  methods  of  adjustment  contemplated  by 
the  parties  and  stipulated  in  the  policies.  Resort 
may  be  had  to  court  action  only  in  the  event  the 
calculations  of  the  parties  or  those  of  their  ap- 
praisers are  not  in  agreement.  The  amount 
awarded  plaintiff  by  the  jury  conformed  closely 
to  the  amount  claimed  in  the  proofs  of  loss. 

In  other  words,  the  Court  held: 

1.  The  recovery  of  interest  depends  upon  the 
application  of  Section  3287  of  the  Civil  Code, 
which  is  the  basis  for  the  decision  of  the  Court 
of  Appeals  in  the  National  Union  case; 

2.  That  recovery  of  interest  can  be  had  only 
where  the  damages  are  "cei*tain  or  capable  of 
being  made  cei-tain  from  the  date  the  right  of 
recovery  is  vested"; 

3.  That  "the  amount  awarded  plaintiff  by 
the  jury  conformed  closely  to  the  amount 
claimed  in  the  proofs  of  loss"; 

4.  "The  loss  in  question  was  capable  of  be- 
ing made  certain  by  calculation". 


M 


The  Court  cites  National  Union  Fire  Insurance 
Co.  V.  California  Cotton  Credit  Corp.,   (CCA.)    76 

F.  (2d)  279  in  siippoi-t  of  its  conclusions. 

As  to  the  cases  cited  in  the  Koyer  case,  interest 
was  jiot  allowed  in  Mahrey  v.  McCormick;  National 
Union  v.  Cal.  C.  C.  Corp.;  Perry  v.  Magneson.  In 
the  other  cases  the  question  of  interest  was  inci- 
dental, the  amount  recovered  was  practically  iden- 
tical with  the  claim,  or  it  was  capable  of  being  cal- 
culated. 

A  very  well  considered  case  is 

Johnson   v.   Hanover   Fire   Ins.    Co.,    (Wyo.) 
137  P.  (2d)  615,  59  Wyo.  120. 

This  case  cites  and  follows  National  Union  v.  Cal. 

G.  C.  Corp. 

In  26  C  J.,  p.  575,  Sec.  795,  which  is  substantially 
reiterated  in  46  C.J.S.  p.  696,  Sec.  1393,  it  is  said 
that 

"Where  the  amount  to  which  insured  is  en- 
titled is  withheld  after  payment  is  due,  interest 
on  the  amount  found  due  may  be  allowed  as 
damages  in  an  action  on  the  policy  *  *  *  But 
where  the  loss  is  partial  only,  and  the  insurer 
is  unable  to  estimate  its  amount  and  ascertain 
the  sum  to  be  paid,  it  has  been  held  inequitable 
to  charge  the  insurer  with  interest." 

In  154  ALR  1356,  1361,  it  is  said, 

"The  general  rule  has  been  stated  to  the  effect 
that  interest  is  not  recoverable  upon  unliquidat- 
ed demands  until  after  they  have  been  merged 
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in  a  jiidg:ment."  To  the  same  effect,  see  7  Couch, 
Cyclopedia  of  Insurance  Law,  p.  6191,  Sec.  1865. 

2.  As  to  appraisal. 

As  we  have  already  pointed  out,  the  question  of 
appraisal,  or  lack  thereof,  is  not  involved.  It  was 
not  brought  up  in  the  pleadings  or  in  the  trial;  nor 
is  it  in  the  Agreed  Statement  of  Facts,  nor  in  this 
appeal.  It  will  be  noted  from  quotation  from  the 
policy  set  forth  in  the  Agreed  Statement  that  only 
the  company  can  demand  appraisal  and  that  there 
is  no  penalty  provided  for  failure  so  to  do,  except 
that  in  the  event  that  no  demand  for  appraisal  is 
made,  suit  may  be  brought  at  the  end  of  ninety  days 
after  filing  proofs  of  loss. 

Neither  the  Koyer  case  nor  the  question  of  arbi- 
tration are  strangers  to  this  Court.  They  were  thor- 
oughly discussed  in  the  re-hearing  of 

Hyland  v.  Millers  Nat.  Ins.  Co.,  92  F.    (2d) 
462, 
which  we  had  the  pleasure  of  arguing  before  this 
Court,  and  in  which  certiorari  was  denied. 

3.  As  to  the  findings  of  the  District  Court. 

This  case  was  originally  submitted  in  January, 
1948.  It  was  re-opened,  and  proceeded  in  May,  Oc- 
tober and  November,  to  permit  plaintiffs  to  prove 
quantities  and  values.  Even  after  this  protracted 
trial  and  detailed  briefs  by  both  sides,  the  Court  in 
its  order  of  February  18,  1949,  was  forced  to  esti- 
mate the  quantities  of  troughs  and  their  value.    As 
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to  slats,  the  Court  says:   ''admittedly,   this   amount 
must  be  an  estimate."   (Agreed  Statement  p.  17.) 

If  the  Court  was  forced  to  "estimate"  quantities 
and  values,  after  hearing  the  evidence  and  reading 
the  briefs,  how  can  it  in  good  conscience  be  argued 
that  plaintiffs  were  ''entitled  to  recover  damages 
certain,  or  capable  of  being  made  certain  by  calcu- 
lation"? Yet  this  is  the  condition  imposed  by  statute 
on  the  recovery  of  interest. 

This  Court  has  had  occasion  to  consider  a  similar 
statute  and  to  approve  the  rule  that: 

"If  evidence  is  necessary  to  establish  the  amount 
of  the  claim,  then  interest  anterior  to  judgment 
is  not  allowable.    'Where,  however,  the  demand 
is  for  something  which  requires  evidence  to  es- 
tablish the  quantity  or  amount  of  the  thing  fur- 
■     nished  or  the  value  of  the  services  rendered,  in- 
terest will  not  be  allowed  prior  to  judgment.'  " 
Hansen  &  Roivland  v.  C.  F.  Lytic  Co.,  167  F. 
(2d)  170,  175. 

In  view  of  the  fact  that  after  the  present  case  had 
been  submitted  on  the  evidence,  arguments  and  writ- 
ten briefs,  upon  the  sole  question  of  ''What  was  the 
market  value,  on  October  6,  1945,  of  the  lumber  and 
shell  troughs  destroyed  by  the  firef  (Agreed  State- 
ment, p.  10),  it  would  seem  self-evident  that  the  dam- 
i  ages  were  not  "certain  or  capable  of  being  made  cer- 
1}  tain  by  calculation."  It  will  be  noted  that  this  ques- 
tion did  not,  at  that  time,  involve  any  "slats",  or 
their  values.  We  shall  discuss  these  more  fully  later 
in  this  brief. 
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Even  after  the  submission  of  the  issues  on  this 
question  plaintiffs  considered  it  necessary,  and  the 
Court  granted  their  request,  to  re-open  the  case  ''for 
the  purpose  of  taking  further  testimony."  (Agreed 
Statement,  p.  14.)  "Upon  re-opening  the  case  for 
further  trial,  evidence  was  introduced  on  behalf  of 
plaintiffs  as  to  the  quantity  of  troughs  and  slats/' 
(p.  14.)  This  evidence  was  offered  on  May  27  and  28. 
Plaintiffs  were  given  further  opportunities  and  of- 
fered further  evidence  on  October  27  and  28,  and 
again  on  November  5,  and  the  case  was  re-argued  on 
November  12.  (p.  15.) 

Yet,  we  find  that  when  the  Order  for  Judgment 
was  given  on  February  18,  1949  (Agreed  Statement, 
p.  16) 

''Testimony  as  to  value  was  so  conflicting  as  to 
make  the  court's  task  of  ascertaining  actual 
worth  of  the  troughs  all  but  impossible.  The  tes- 
timony offered  by  plaintiffs  in  connection  with 
the  possible  commercial  advantages  and  pur- 
poses to  which  the  liunber  contained  in  the 
troughs  might  be  suited  was  not  convincing  and 
no  predicate  established  for  a  value  save  and 
except  a  bare  minimum  value  for  the  troughs 
as  is.  The  realities  of  the  situation  are  ever  pres- 
ent and  notwithstanding  the  hopeful  expecta- 
tions of  plaintiffs  as  to  the  possible  use  to  which 
the  lumber  might  have  been  put,  the  fact  re- 
mains that  there  was  no  credible  testimony  indi- 
cating an  immediate  commercial  use  for  the  lum- 
ber contained  in  the  troughs."  (Agreed  State- 
ment, p.  16.) 
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''With  respect  to  the  slats  involved  in  the  liti- 
gation: The  court  once  more  is  compelled  to  ex- 
press concern  at  the  great  variation  in  figures 
disclosed  by  the  testimony  of  the  witnesses  and 
as  revealed  by  the  docimients  submitted  in  evi- 
dence. From  these  variations  the  court  has  been 
forced  to  choose  an  amount  certain,  which  it 
deems  to  be  the  most  accurate  estimate  of  the 
quantity  of  slats  on  hand  and  destroyed  by  the 
fire.  Admittedly,  this  amount  must  be  an  es- 
timate *  *  *."  (p.  17.) 

''Although  the  record  is  replete  with  inconsist- 
encies and  backtrackings  on  the  part  of  several 
of  plaintiffs'  witnesses,  the  court  is  not  prepared 
to  hold  that  such  inconsistencies  attain  the 
stature  of  fraud."  (p.  18.) 

In  view  of  these  statements  of  the  trial  Judge,  let 
us  re-examine  the  Koyer  decision. 

"Whether  interest  was  chargeable  prior  to 
judgment  depends  upon  the  application  of  Sec- 
tion 3287  of  the  Civil  Code,  under  which  interest 
runs  on  claims  for  damages  certain  or  capable 
of  being  made  certain  from  the  date  the  right  of 
recovery  is  vested.  If,  therefore,  the  amount  of 
l^laintiff's  loss  was  capable  of  being  made  certain 
by  calculation,  interest  was  allowable  *  *  *". 
(p.  931.) 

The  Order  of  the  trial  Court  and  the  statements 
just  above  quoted  show  beyond  dispute  that  no  such 
condition  existed  in  this  case,  and  that  quantities  and 
values  necessarily  were  estimates. 

The  vital  factor  in  the  Koyer  case  is  contained  in 
the  following  statement: 
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*' Resort  may  be  had  to  court  action  only  in  the 
event  the  calculations  of  the  parties  or  those  of 
their  appraisers  are  not  in  agreement.  The 
amount  awarded  plaintiff  by  the  jury  conformed 
closely  to  the  amount  claimed  in  the  proof  of 
loss."  (p.  931.) 

In  the  present  case  the  findings  of  the  Court  did 
not  conform  to  any  claim  of  the  plaintiffs  in  any 
respect,  whether  as  to  amount  of  insurance,  quanti- 
ties or  values.  In  this  respect  the  case  is  similar  to 
the  National  Union  case,  in  which  this  Court  said 
(p.  290)  : 

''It  is  argued  by  cross-appellant  that  the  dam- 
ages allowed  by  the  court  were  certain  by  calcu- 
lation and  reference  to  readily  ascertainable  and 
fixed  market  values,  and  that  the  right  to  such 
damages  became  vested  on  the  date  payment  was 
due  under  the  terms  of  the  policies,  that  is  60 
days  after  filing  proofs  of  loss  on  May  31,  1930. 
While  it  is  true  that  the  method  of  determining 
the  liability  of  the  insurers  is  set  forth  in  the  i 
policies  it  remained  for  the  court  to  ascertain  the 
amount  of  such  liability  from  the  evidence  intro- 
duced at  the  trial.  It  is  to  be  noted  that  in  no  case 
was  the  amount  recovered  on  any  claim  as  large 
as  the  amount  claimed  in  the  proofs  of  loss,  nor 
tvas  the  liahility  of  the  insurers  determined  by 
the  court  on  the  same  basis  as  that  used  in  making 
out  the  proofs  of  loss. 

''No  case  decided  by  the  Supreme  Court  of  Cali- 
fornia has  been  called  to  our  attention,  and  we 
have  found  none  that  is  controlling  in  the  situa- 
tion presented  in  the  case  at  bar.  In  Anselmo  v. 
Sebastiani,  219  Cal.  292,  26  P.  (2d)  1,  the  bill  of 
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particulars  furnished  by  the  plaintiffs  to  defend- 
ants was  found  by  the  court  to  be  correct,  and 
interest  was  allowed  prior  to  the  entry  of  judg- 
ment under  Civil  Code,  §  3287,  because  the 
amount  due  could  be  determined  by  mere  calcu- 
lation from  the  bill  of  x^articulars.  The  court  in 
that  case  tends  to  the  view  that  whether  the  dam- 
ages are  liquidated  or  unliquidated  is  not  deter- 
minative of  the  question  of  interest.  In  Gray  v. 
Bekins,  186  Cal.  389,  399,  199  P.  767  in  an  action 
for  recovery  on  the  basis  of  quantum  meruit,  the 
court  allowed  interest  from  the  date  the  answer 
was  filed  because  the  answer  was  construed  to  be 
an  acknowledgment  of  the  plaintiff's  claim  to  the 
extent  therein  admitted  and  subsequently  found 
due  by  the  trial  court.  In  that  case  the  court 
stated  the  test  to  be  applied  was  whether  or  not 
the  exact  amount  found  to  be  due  was  known  and 
admitted  by  defendant  to  be  due  plaintiff.  In 
■  Peny  v.  Magneson,  207  Cal.  617,  622,  279  P.  650, 
in  an  action  on  a  contractor's  indemnity  bond,  it 
was  held  that  it  was  necessary  for  plaintiff  to 
prove  a  loss  by  reason  of  breach  of  the  building 
contract  before  he  was  entitled  to  recover  on  the 
bond  and  until  the  amount  of  such  loss  was  de- 
termined by  the  court,  the  claim  was  uncertain 
and  unliquidated  and  no  interest  should  be  al- 
lowed. In  Mabrey  v.  McCormick,  205  Cal.  667, 
669,  272  P.  289,  the  California  Supreme  Court 
stated:  'plaintiffs  claim  interest  from  the  date  of 
the  third  bill  rendered  by  them,  at  which  time 
they  state  the  amount  due  became  cei*tain  (sec- 
tion 3287,  Civ.  Code).  Had  the  court  found  for 
them,  this  contention  would  be  soimd.' 

"The  court,  however,  decided  that  it  was  by  rea- 
I         son  of  the  action  of  plaintiff's  that  the  amount  due 
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was  unliquidated  until  determined  by  judgment 
of  the  court  so  that  interest  prior  to  judgment,  as 
damages,  was  not  allowable. 

''If  the  proofs  of  loss  filed  hy  the  insureds  in  the 
case  at  bar  had  set  out  the  claims  in  the  manner 
and  amounts  as  subsequently  found  due  by  the 
trial  court,  it  would  seem  to  follow  from  the  above 
cases  that  interest  would  be  allowable  from  the 
date  payment  became  due  under  the  policies. 
However,  the  appellee  did  not  furnish  data  to  the 
appellants  in  the  proofs  of  loss  from  which  ap- 
pellants' liability  could  be  calculated  as  was  ac- 
tually found  due  by  the  trial  court,  and,  until 
their  liability  was  determined  by  the  trial  court, 
it  remaiyied  uncertain." 

This  case  is  decisive  of  the  point  at  issue.  It  is  ap- 
parent, not  only  from  the  facts  in  the  re-opening  of 
this  matter,  the  evidence  introduced,  the  judgment  for 
$31,153.52,  instead  of  the  amount  claimed,  and  from 
the  written  opinion  of  the  court  that: 

1.  "The  damages  allowed  by  the  Court  were 
'not'  certain  by  calculation  and  reference  to  read- 
ily ascertainable  and  fixed  market  values";  (p. 
290.) 

2.  "It  remained  for  the  Court  to  ascertain  the 
amount  of  such  liability  from  the  evidence  intro- 
duced at  the  trial;"  (p.  290.)  ,, 

3.  "That  in  no  case  was  the  amount  recovered 
on  any  claim  as  large  as  the  amount  claimed  in 
the  proofs  of  loss";  (p.  290.) 
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4.  "Nor  was  the  liability  of  the  insurers  de- 
termined by  the  Court  on  the  same  basis  as  that 
used  in  making  out  the  proofs  of  loss."  (p.  290.) 

We  find  a  similar  decision,  denying  interest. 

Merchants  Ins.  Co.  v.  Lilgeomont,  84  Fed.  (2d)  685, 
which  relies  on  the  decision  in 

Concordia  Ins.  Co.  v.  School  District,  282  U.S. 
545,  51  S.  Ct.  275,  75  L.  Ed.  528. 

There  is  no  need  of  discussing  Jacobs  v.  Farmers 
Mutual,  5  C.A.  (2d)  1,  41  P.  (2d)  960,  as  the  holding 
is  based  upon  what  the  Court  designates  a  "mere  un- 
warranted denial  of  the  validity  of  the  contract  on 
the  part  of  the  company."  There  is  nothing  in  com- 
mon in  the  two  cases. 

-There  is  also  no  need  to  answer  the  "argument" 
that,  although  the  policies  in  the  National  Union  case 
contained  the  same  conditions,  the  decision  is  not  ap- 
plicable because  the  insurance  was  market  and  crop 
insurance. 


(b)  AS  TO  VARYING  POSITIONS  TAKEN  BY  PLAINTIFFS. 

At  no  time,  either  before  or  during  the  trial,  were 
plaintiffs  consistent  in  their  demands  or  contentions. 

The  Court  held  against  them  on  every  contention, 
except  in  permitting  recovery  for  troughs  in  an 
amount  of  Nineteen  Thousand  One  Hundred  Fifty 
Three  and  52/100  ($19,153.52)  Dollars  rather  closely 
approximating  the  amount  of  loss  admitted  by  the 
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companies,  viz.,  Fourteen  Thousand  Three  Hundred 
Sixty  and  no/100  ($14,360.00)  Dollars.  It  is  true  that 
the  Court  allowed  them  Twelve  Thousand  and  no/100 
($12,000.00)  Dollars  for  ''slats",  which  were  first 
brought  under  consideration  after  the  first  submission. 

These  inconsistencies  fall  into  the  following  cate- 
gories : 

1.    As  to  insurance. 

Plaintiffs  made,  and  tried  to  sustain  four  separate 
claims  as  to  insurance.  These  naturally  involved  ques- 
tions of  law,  which  could  be  decided  only  by  a  Court. 
Such  matters  were  not  within  the  province  of  an  ap- 
praisal, which  is  limited  to  a  determination  of  the 
amount  of  loss. 

The  Court  decided  against  each  of  plaintiffs'  con- 
tentions, and  in  favor  of  the  position  taken  by  the  com- 
panies. This  clearly  takes  the  case  out  of  the  line  of 
reasoning  in  the  Koyer  case,  where  the  recovery  was 
practically  in  conformity  with  plaintiffs'  claims.  The 
findings  of  the  Court,  in  respect  to  these  and  other 
contentions  bring  this  case  within  the  reasoning  of 
the  National  Union  case,  where  no  recoveries  were 
made  on  the  same  basis  as  the  claims. 

The  contentions  as  to  insurance  were: 

a.     That  defendant  insurance  companies  had  agreed  . 
to  insure  this  property  for  One  Hundred  Twenty  Five 
Thousand  and  no/100  ($125,000.00)  Dollars,  an  equal  I 
amount  in  each  comjjany,  and  recovery  was  sought 
against  each  company  for  $24,750,  or  a  total  of  One 
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Hundred   Twenty   Three   Thousand   Seven  Hundred 
Fifty  and  no/100  ($123,750)  Dollars. 

b.  That  defendant  Agricultural  had  entered  into 
an  oral  contract  for  One  Hundred  Twenty  Five  Thou- 
sand and  no/100  ($125,000)  Dollars,  and  recovery  was 
sought  against  it  for  the  sum  of  One  Hundred  Twenty 
Three  Thousand  Seven  Hundred  Fifty  and  no/100 
($123,750)  Dollars. 

c.  That  defendants  had  insured  this  property  for 
Eighty-seven  Thousand  Five  Hundred  and  no/100 
($87,500)  Dollars,  and  recovery  was  sought  against 
•each  for  Seventeen  Thousand  Three  Hundred  Fifty 
and  no/100  ($17,350)  or  a  total  of  Eighty-six  Thou- 
sand Seven  Hundred  Fifty  and  no/100  ($86,750) 
Dollars.  The  companies  admitted  issuing  policies  for 
Eighty-seven  Thousand  Five  Hundred  and  no/100 
($87,500)  Dollars,  with  Seventy  Thousand  and  no/100 
($70,000)  Dollars  covering  property  at  this  location 
and  Seventeen  Thousand  Five  Hundred  and  no/100 
($17,500)  Dollars  covering  at  other  locations.  The 
Court  found  as  contended  hy  the  companies. 

d.  Plaintiffs  endeavored  to  recover  Thirty-seven 
Thousand    One    Hundred    Twenty-five    and    no/100 

I  ($37,125)    Dollars  from  their  l^roker  for  failure  to 
j  place  that  amount  of  extra  coverage. 

We  realize,  of  course,  that  it  is  perfectly  proper  to 
plead  alternative  claims  and  inconsistent  defenses. 
Here,  however,  we  have  four  claims  made  in  a  veri- 
fied complaint,  which  were  all  decided  adversely  to 
plaintiffs'  contentions,  and  all  decided  in  favor  of 
defendants'  claims. 
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Surely  these  claims  could  not  be  made  certain  by 
calculation,  thus  permitting  recovery  of  interest. 

2.  As  to  plaintiflfs'  pre-trial  claims  of  quantities  and  values  of 
lumber,  for  sixteen  thousand  and  no/100  ($16,000.00)  dollars, 
including  two  machines,  which  were  not  insured,  and  the 
property  insured  by  these  defendants. 

This  was  described  as 

''Crate,  Fabricated  Wood,  Ponderosa  and  Sugar 
Pine." 

It  was  further  described  as 

''Troughs,  wood,  Ponderosa  and  Sugar  Pine 
grades  ranging  from  #1  to  #3,  average  #2. 
Dressed  on  2  sides  and  worked.  Air  dried.  Water 
stained,  mfd.  by  Columbia  Steel  Mills,  Minetto, 
N.  Y. ;  stacked  in  9  piles.  Troughs  of  various 
lengths  and  widths  ranging  from  26  to  43  inches 
long,  114  to  3  inch  bottoms  and  2^/2  inch  sides 
%  inches  thick.  Nails  spaced  about  8  inches  apart. 
Some  indication  of  discoloration  and  decay  due 
to  open  storage.  Quantity  4,470,408  board  feet. 
(Agreed  Statement,  p.  7.)" 

Plaintiffs'  contentions  as  to  quantities  were: 

a.     In  their  verified  proofs  of  loss — 

"Approximately  5,000,000  board  feet.  Troughs 
were  Ponderosa  and  Sugar  Pine.  Grades  predom- 
inently  #1  Grade.  Dressed  on  two  sides  and 
worked.  Air  Dried.  Water  stained  to  prevent  de- 
terioration. Manufactured  by  Columbia  Steel 
Mills,  Minetto,  New  York.  Ranging  from  26  to  43 
inches  long.  One-third  to  3  inch  bottoms,  and  2% 
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inch  sides;  %  inches  thick;  nails  spaced  about 
five  inches  apart.  Vakied  at  One  Hundred  Twenty 
Five  and  no/100  ($125,000)  Dollars."  (Agreed 
Statement,  p.  8.) 

In  the  verified  complaint,  consisting  of  four  counts, 
it  was  alleged: 

''That  said  property  consisted  of  5,000,000 
board  feet  of  lumber;  that  the  value  of  said  lum- 
ber at  all  of  said  times  was  One  Hundred  Twenty- 
Five  Thousand  and  no/100  ($125,000)  Dollars." 
(Agreed  Statement  p.  9.) 

It  is  to  be  noted  that  neither  in  the  proofs  nor  in 
the  complaint,  both  under  oath,  was  there  any  men- 
tion of  or  claim  for  ''slats". 

The  quantities  were  raised  from  4,470,408  board  feet 

to ' 5,000,000.  The  grades  were  raised  from  "average 

#2"  to  "predominately  #1".  The  value  was  raised 

'  from  a  purchase  price  of  Sixteen  Thousand  and  no/100 

($16,000)  Dollars  on  June  26  (including  the  two  ma- 

j  chines)  to  One  Hundred  Twenty  Five  Thousand  and 

I  no/100  ($125,000)  Dollars  on  October  6. 

The  insurance  companies  admitted  a  value  and  loss 

of  Fourteen  Thousand  Three  Hundred  Twenty  and 

'no/100   ($14,320)   Dollars.  The  Court  found  a  value 

and  loss  as  to  troughs  of  Nineteen  Thousand  One 

Hundred  Fifty  and  52/100  ($19,150.52)  Dollars. 

The  Court  found  that  instead  of  5,000,000  feet  of 
troughs  there  were  3,830,704.  In  addition,  the  Court 
found  100,000  board  feet,  or  200,000  slats.    These  it 
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valued  at  Twelve  Thousand  and  no/100  ($12,000)  Dol- 
lars. 

The  Court  thus  found  an  overclaim  as  to  total  board 
feet  (3,830,704+100,000)  of  1,069,296  board  feet. 

The  Court  found  an  overclaim  as  to  value  ($19,- 
153.52+$12,000)  of  $92,596.48. 

Once  again,  it  cannot  be  claimed  that  this  could  **be 
made  certain  by  calculation". 


3.    Plaintiffs '  claims  of  quantities  and  values  in  Court. 

Plaintiffs  were  not  satisfied  with  the  increases  in 
quantities  and  values  shown  above.  They  introduced 
testimony  in  the  original  hearing  from  which  they 
contended  ''that  the  Grovernment  invoices  showed  the 
quantity  of  lumber  to  be  5,078,950  and  that  actual 
measurement  according  to  the  testimony  of  witnesses 
showed  5,800,000  board  feet."  (Agreed  Statement  p. 
10.) 

They  were  forced  to  retract  this  and  admit  that  the 
Government  invoices  showed  4,470,408  board  feet  and 
that  the  amount  destroyed  was  4,425,704  feet.  (Agreed 
Statement  p.  12.) 

They  also  produced  a  ' '  Summary  of  Minimum  Val- 
uation" (Agreed  Statement  p.  11)  which  they  claimed 
showed  values  of  One  Hundred  Ten  Thousand  and 
no/100  ($110,000)  Dollars,  One  Hundred  Sixteen 
Thousand  and  no/100  ($116,000)  Dollars,  and  Two 
Hundred  Twenty  Thousand  and  no/100  ($220,000) 
Dollars. 
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Here  for  the  first  time  ''slats"  were  introduced  into 
this  case.  It  was  claimed  that  ''of  the  4,425,704  board 
feet  shown  by  said  invoice,  690,412  board  feet  repre- 
sented slats  in  the  total  quantity  of  1,650,089". 
(Agreed  Statement  p.  13.) 

This  claim  influenced  the  Court  to  permit  plaintiffs 
to  attempt  to  prove  this  claim. 

"After  a  protracted  trial,  necessitated  by  the  re- 
opening of  the  case  in  order  to  adduce  additional 
testimony  with  respect  to  the  quantity  of  slats 
involved  *  *  *."  (Agreed  Statement  p.  15.) 

After  three  more  hearings,  the  Court  was  forced 
to  "estimate"  an  amount  of  slats.  He  found  that  in- 
stead of  690,412  board  feet,  there  were  100,000  board 
I  feet.    He  also  found  that  instead  of  1,650,089  slats, 
.there  were  200,000. 

I  We  thus  find  an  overclaim  of  490,412  board  feet  and 
an  overclaim  of  1,450,089  slats. 

1  When  we  find  such  overclaims  on  property  not 
deemed  worthy  of  mention  in  the  verified  proofs  or 
'complaint;  when  we  find  them  brought  up  for  the 
ifirst  time  in  the  briefs  after  submission,  resulting  in 
ja  re-opening  of  the  case;  we  cannot  see  how  it  could 
ipossibly  be  contended  that  the  damages  could  "be 
■made  certain  by  calculation",  so  as  to  permit  plain- 
tiffs to  recover  interest. 

y  We  might  add  that  at  the  later  hearings,  which  were 
allowed  by  the  Court  solely  for  the  purpose  of  de- 
termining whether  there  were  slats,  their  quantity  and 
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value,  plaintiffs  offered,  and  the  Court  refused  testi- 
mony which  would  have  shown  a  quantity  in  excess  of 
8,000,000  board  feet. 

At  various  places  we  have  italicized  parts  of 
quotes  for  convenience  and  emphasis  solely  in  order 
to  aid  this  Court.  We  have  not  previously  noted  this 
in  each  case,  as  this  brief  is  necessarily  replete  with 
references. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  of 
the  trial  Court  be  affirmed  with  costs. 

Dated,  San  Francisco, 
August  22, 1949. 

Thornton  &  Taylor, 
Attorneys  for  Appellees. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

Appellant's  motion  to  vacate,  and  set  aside  sen- 
tence, pursuant  to  New  Title  28,  U.  S.  Code,  Sec. 
2255,  on  the  grounds  that  Count  One  of  the  indict- 
►  j  ment  in  cause  No.  14,852,  records  of  the  U.  S.  Dis- 
trict  Court,  Western  District  of  Washington,  South- 


ern  Division,  did  not  allege  that  George  Weyerhaeuser 
was  a  kidnapped  person  within  the  meaning  of  the 
statute  at  the  time  he  was  alleged  to  have  been  trans- 
ported in  interstate  commerce  by  the  defendants  (in- 
cluding appellant),  and  therefore,  the  court  was  with- 
out jurisdiction  to  issue  sentence,  was  filed  in  the 
said  trial  court  and  cause  on  February  21,  1949 
(R.  7-9). 

On  April  18,  1949,  the  District  Court,  on  its  own 
motion,  denied  appellant's  motion.  (R.  10-11).  From 
that  final  order,  this  appeal  is  taken.    (R.  12-17). 

The  facts  material  to  a  determination  of  appel- 
lant's right  to  vacation  of  said  judgment  and  sen- 
tence, as  disclosed  in  the  record,  may  be  summarized 
as  follows: 

On  June  19,  1935,  an  indictment  containing  two 
counts  was  returned  against  appellant  and  others  in 
the  Southern  Division  of  the  United  States  District 
Court  for  the  Western  District  of  Washington,  which 
indictment  in  Count  One  charged  the  defendants, 
appellant  here  and  others,  with  violation  of  the 
"Lindbergh  Act".  (Title  18  U.S.C.A.  Section  408a), 
in  that  the  defendants  on  or  about  May  27,  1935, 
did  knowingly  transport  a  person,  George  Weyer- 
haeuser, in  interstate  commerce  from  Tacoma,  Wash- 
ington, to  Blanchard  and  Spirit  Lake,  State  of  Idaho, 
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who  had  therefore  on  or  about  May  24,  1935  been 
unlawfully  seized,  kidnapped,  carried  away,  and  held 
for  ransom  and  reward  by  said  defendants,  and  that 
said  defendants  failed  to  release  said  George  Weyer- 
haeuser within  seven  (7)  days  after  he  had  been  so 
unlawfully  seized,  kidnapped,  and  carried  away. 
(R.  1-4). 

Thereafter,  on  June  21,  1935,  the  appellant,  upon 
his  conviction,  was  sentenced  to  45  years  on  Count  I 
and  2  years  on  Count  II,  sentences  to  run  concur- 
rently. Count  II  was  the  conspiracy  count,  and  is  in 
no  way  involved  in  these  proceedings.    (R.  5-6). 

QUESTIONS  PRESENTED 
I. 

Does  Count  One  of  the  indictment  fail  to  charge 
a  federal  offense? 

II. 
What  are  the  legal  requirements  in  this  pro- 
ceeding? 

(a)  As  to  mover's  right  to  assistance  of  coun- 
sel; and 

(b)  As  to  duty  of  court  to  make  findings  of 
fact  and  conclusions  of  law. 

ARGUMENT  AND  AUTHORITIES 

1.  Count  One  of  the  Indictment  Sufficiently 
Charges  an  Offense  Under  the  Law. 


The  statute  involved  in  the  original  proceedings 
is  Title  18,  U.S.C.A.  Sec.  408a  commonly  known  as 
the  "Lindbergh  Act",  which  reads  as  follows: 

"Kidnaped   Persons;    transportation,    etc.,    of 
persons  unlawfully  detained. 

Whoever  shall  knowingly  transport  or  cause  to 
be  transported,  or  aid  or  abet  in  transporting, 
in  interstate  or  foreign  commerce,  any  person 
who  shall  have  been  unlawfully  seized,  confined, 
inveigled,  decoyed,  kidnaped,  abducted,  or  car- 
ried away  by  any  means  whatsoever  and  held 
for  ransom  or  reward  or  otherwise,  except,  in 
the  case  of  a  minor,  by  a  parent  thereof,  shall 
upon  conviction,  be  punished  (1)  by  death  if  the 
verdict  of  the  jury  shall  so  recommend,  provided 
that  the  sentence  of  death  shall  not  be  imposed 
by  the  court  if,  prior  to  its  imposition,  the  kid- 
naped person  has  been  liberated  unharmed,  or 
(2)  if  the  death  penalty  shall  not  apply  nor  be 
imposed  the  convicted  person  shall  be  punished 
by  imprisonment  in  the  penitentiary  for  such 
term  of  years  as  the  court  in  its  discretion  shall 
determine:  Provided,  that  the  failure  to  release 
such  person  within  seven  days  after  he  shall 
have  been  unlawfully  seized,  confined,  inveigled, 
decoyed,  kidnaped,  abducted,  or  carried  away 
shall  create  a  presumption  that  such  person  has 
been  transported  in  interstate  or  foreign  com- 
merce, but  such  presumption  shall  not  be  con- 
clusive (June  22,  1932,  C.  271,  Sec.  1,  47  Stat. 
326,  as  amended  May  18,  1934,  C.  301,  48 
Stat.  781)". 

Count  One  of  the  Indictment  charged: 

''That  *  *  *  Harmon  Metz  Waley  *  *  *  and 
*  *  *  who  are  hereinafter  referred  to  as  defend- 
ants, on  or  about  the  twenty-seventh  day  of  May, 


*  *  *  (A.D.  1935),  at  Tacoma,  in  the  Southern 
Division  of  the  Western  District  of  Washington, 
and  within  the  jurisdiction  of  the  United  States 
District  Court  for  said  division  and  district  then 
and  there  being,  did  then  and  there  wilfully,  un- 
lawfully, knowingly  and  feloniously  transport 
and  cause  to  be  transported,  and  aid  and  abet  in 
transporting  in  interstate  commerce  a  person, 
to-wit,  George  Weyerhaeuser,  who  had  been  un- 
lawfully seized,  confined,  inveigled,  decoyed,  kid- 
napped, abducted  and  carried  away  without  law- 
ful authority  and  against  his  will  and  without 
his  consent,  and  held  for  ransom  and  reward, 
that  is  to  say,  that  on  or  about  the  twenty -seventh 
of  May,  *  *  *  (A.D.  1935),  at  Tacoma,  in  the 
said  Southern  Division  of  the  Western  District 
of  Washington,  and  within  the  jurisdiction  of  the 
United  States  District  Court  for  said  division 
and  district,  the  said  defendants,  and  each  of 
them  then  and  there  being,  did  wilfidly,  unlaw- 
fully, knowingly,  and  feloniously  transport  and 
cause  to  be  transported,  and  aid  and  abet  in 
transporting  by  means  of  motor  vehicle  in  inter- 
state commerce  from  Tacoma,  aforesaid,  to  Blan- 
chard  and  Spirit  Lake,  State  of  Idaho,  one  George 
Weyerhaeuser  of  Tacoma,  District  and  Division 
aforesaid,  who  had  theretofore,  to-wit,  on  or 
about  the  twenty- fourth  day  of  May,  *  *  *  (A.D. 
1935),  been  unlawfully  seized,  confined,  in- 
veigled, decoyed,  kidnapped,  abducted  and  car- 
ried away,  without  lawful  authority,  and  against 
his  will  and  without  his  consent,  and  held  for 
ransom  and  reward  by  said  defendants,  and  that 
said  defendants  failed  to  release  said  George 
Weyerhaeuser  ivithin  seven  (7)  days  after  he 
had  been  so  unlaivfully  seized,  confined,  inveigled, 
decoyed,  kidnapped,  abducted  and  carried  away, 
as  aforesaid,  all  of  which  the  said  defendants 
then  and  there  well  knew;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided, 
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and  against  the  peace  and  dignity  of  the  United 
States  of  America.    (Italics  ours) 

Appellant,  while  conceding  jurisdiction  of  the 
trial  court  over  the  person  and  the  subject  matter, 
as  it  decided  in  its  order  herein,  does  not  concede  that 
it  follows  that  such  jurisdiction  gives  to  the  court 
jurisdiction  to  decide  contrary  to  law  or  issue  a  sen- 
tence thereupon.    (Appellant's  Brief  —  page  4). 

It  is  the  contention  of  appellant  in  his  assign- 
ments of  error  "B"  and  "C  (R.  13-14),  and  as  set 
forth  in  his  brief,  at  pages  5  and  6,  that  the  statute 
contemplates  a  simultaneous  seizure  and  transporta- 
tion, that  is,  a  seizure  occurring  several  days  before 
the  date  of  transportation  is  not  included  in  the  lan- 
guage of  the  statute.  The  acts,  he  contends,  should 
coincide  and  the  seizure  with  reference  to  the  time 
of  transportation  should  be  eo  instante. 

In  his  motion  to  vacate  (R.  8-9),  however,  appel- 
lant does  not  find  fault  with  the  prior  date  of  seizure, 
but  with  the  allegations  of  the  indictment  in  that  it 
appears  to  him  that  at  the  later  date  or  when  George 
Weyerhaeuser  was  supposed  to  have  been  transported 
in  interstate  commerce,  it  does  not  allege  that  he  was 
so  unlawfully,  etc.  held  or  kidnapped,  or  while  so  held 
that  he  was  transported  in  interstate  commerce. 

In  the  manner  of  pleading  we  believe  that  ap- 


pellant  has  a  point.  But  this  indictment  makes  up  in 
quantity  of  words  what  it  lacks  in  quality  of  ex- 
pression. It  alleges  the  date  of  seizure  on  or  about 
May  24,  by  the  defendants,  and  that  they  failed  to 
release  him  within  seven  days  after  he  had  been  so 
unlawfully  seized,  and  it  also  alleges  that  he  was 
transported,  on  or  about  May  27th,  or  during  that 
period  of  seven  days  while  they  failed  to  release  him 
after  he  had  been  so  unlawfully  seized.  And  cer- 
tainly the  expression  "failed  to  release"  should  con- 
firm the  fact  that  he  was  then  being  "held". 

It  should  not  be  overlooked,  however,  that  it  is 
well  settled  that  defects  in  an  indictment,  not  going 
to  the  jurisdiction  of  the  court  which  pronounced 
sentence,  may  not  be  raised  on  habeas  corpus.  This, 
we  contend,  applies  equally  to  the  instant  proceeding 
by  way  of  motion. 

SEE 

Knight  v.  Hudspeth,  112  F.  (2d)  137; 

United  States  v.  Dressier,  112  F.  (2d)  972; 

NcNally    v.    Hill,    69    F.    (2d)    38,    affd    293 
U.  S.  131; 

Creech  v.  Hudspeth,  112  F.   (2d)  603; 

Huntley  v.  Schilder,  125  F.  (2d)  250. 
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II.     What  Are  the  Legal  Requirements  In  This 
Proceeding? 

(a)  As  to  Mover^s  Right  to  Assistance  of 
Counsel. 

Appellant  contends  that  such  motion  is  a  part 
of  the  original  proceedings  wherein  he  was  entitled 
to  the  Constitutional  right  in  a  criminal  prosecution 
to  have  the  assistance  of  counsel  for  his  defense. 
(Appellant's  Brief  —  page  3  —  Assignment  of  Error 
A)  (R.  13). 

It  is  the  contention  of  appellee  that  the  motion 
herein  provided  raises  the  same  question  as  would  be 
raised  by  a  Petition  for  Writ  of  Habeas  Corpus  and 
this  proceeding  is  not  a  "criminal  prosecution''  as  con- 
templated by  Amendment  VI  to  the  Constitution  of 
the  United  States,  entitling  the  defendant  to  have 
assistance  of  counsel.  Brown  v.  Johnston,  91  F.  (2d) 
370,  cert,  denied  302  U.S.  728.  And  the  failure  to 
have  counsel  after  sentence  is  not  in  violation  of  this 
amendment.  Lovvorn  v.  Johnston,  118  F.  (2d)  704, 
cert,  denied,  314  U.S.  607.  Nor  does  the  statute  make 
any  provision  for  assistance  of  counsel,  but  it  does 
provide : 

"A  court  may  entertain  and  determine  such  mo- 
tion without  requiring  the  production  of  the  pris- 
oner at  the  hearing."  New  Title  28,  U.  S.  Code, 
Sec.  2255. 
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The  foregoing  provision  would  not  imply  that  a 
criminal  prosecution  was  involved. 

The  defendant,  it  must  be  contended,  has  had 
his  day  in  court  and  is  not  now  entitled  to  a  second 
trial  with  all  the  rights  and  privileges  accorded  to 
an  accused  by  this  amendment,  including  the  right 
to  have  the  assistance  of  counsel  for  his  defense  in 
all  criminal  prosecutions. 

In  Paragraph  IV  of  appellant's  brief,  pages  7 
and  8  with  reference  to  Assignment  of  Error  D 
(R.  14)  appellant  himself  brings  his  motion  or  peti- 
tion within  the  realm  of  civil  proceedings  in  contend- 
ing allegations  not  denied  must  be  accepted  as  true. 

Appellee  fails  to  find  any  allegations  of  fact  in 
appellant's  motion  and  does  not  feel  bound  by  the 
undenied  legal  conclusions,  and  contentions  set  forth 
therein    See  Quagon  v.  Biddle,  5  F.  (2d)  608. 

(b)     As  to  Duty  of  Court  to  Make  Findings 
of  Fact  and  Conclusions  of  Law. 

In  answer  to  Assignment  of  Error  E  (R.  14),  it 
would  not  appear  incumbent  on  the  court  denying  a  mo- 
tion as  herein  to  make  any  finding  as  to  jurisdiction, 
and  if  it  failed  to  so  do,  then,  it  would  not  follow 
that  a  valid  judgment  would  thereby  become  void,  as 
contended  by  appellant. 
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However,  a  reading  of  the  court's  order  will 
dispel  the  foregoing  illusion  indulged  by  appellant. 
Under  the  statute,  only  in  the  case  of  a  hearing  is  it 
required  that  the  court  determine  the  issues  and  make 
findings  of  fact  and  conclusions  of  law  with  respect 
thereto. 

Upon  the  issue  raised  by  appellant's  last  assign- 
ment, the  opinion  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  Waley  v.  Johnston,  139 
F.  (2d)  117,  121,  as  contained  in  the  last  paragraph, 
seems  applicable,  wherein  it  is  announced : 

"The  indictment  stated  facts  giving  the  trial 
court  jurisdiction.  Appellant  pleaded  guilty  in 
open  court  in  the  presence  of  his  attorney,  thus 
conceding  the  facts  alleged.  The  only  question 
on  this  habeas  corpus  proceeding  is  whether  the 
plea  of  guilty  was  freely  and  voluntarily  entered. 
The  court  finds  it  was.  There  is  ample  evidence 
to  sustain  that  finding." 

CONCLUSION 

For  the  foregoing  reasons,  we  contend  the  de- 
cision below  should  be  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS, 

United  States  Attorney 

GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney 
Attorneys  for  Appellee. 
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2  Louise  K.  Godfrey 

District  Court  of  the  United  States,  Northern 
District  of  California,   Southern  Division 

27659G 

LOUISE  K.  GODFREY, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,  and  JAMES 
G.  SMYTH,  UNITED  STATES  COLLEC- 
TOR OF  INTERNAL  REVENUE  at  SAN 
FRANCISCO,  CALIFORNIA, 

Defendants. 

COMPLAINT  FOR  REFUND  OF  TAXES 

I. 

Plaintiff  is  the  widow,  was  the  executrix  under 
the  last  Will  and  Testament  of  William  S.  Godfrey, 
Jr.,  deceased,  and  his  sole  distributee  under  the 
Decree  of  Distribution  in  the  matter  of  his  estate. 

Defendant  James  G.  Smyth  is,  and  at  the  time  of 
the  payments  of  Tax  herein  mentioned,  was  United 
States  Collector  of  Internal  Revenue  at  San  Fran- 
cisco, California. 

11. 

April  24,  1924,  said  William  S.  Godfrey,  Jr.,  took 
out  a  policy  of  Life  Insurance  on  his  life  in  the  New 
York  Life  Insurance  Company,  numbered  8  751  507, 
in  the  sum  of  $15,000.00  in  favor  of  his  executors, 
administrators,  or  assigns  or  his  duly  designated 
beneficiary  for  an  annual  premium  which  he  agreed 
to  pay,  and  thereupon  on  said  date  sa^d  New  York 
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Life  Insurance  Co.,  a  corporation  incorporated  in 
the  State  of  New  York,  made,  issued  and  delivered 
to  bini  its  policy  of  insurance  in  the  said  sum  or 
$15,000.00  payable  to  his  executors,  administrators, 
or  assigns. 

III. 
Thereafter,  said  William  S.  Godfrey,  Jr.,  re- 
quested plaintiff,  then  his  wife  and  now  his  widow, 
to  consent  to  the  erection  of  a  trust  agreement  in 
the  proceeds  of  said  policy,  and  plaintiff  agreed  to 
do  so  on  the  sole  condition  and  consideration  said 
William  S.  Godfrey,  Jr.,  would  agree  to  and  would 
keep  up  said  policy  and  always  keep  it  alive  intact 
and  in  full  force  and  effect,  according  to  its  terms, 
for  the  benefit  and  protection  of  plaintiff  and  her 
two  minor  children,  and,  in  consideration  of  her 
said  agreement,  said  William  S.  Godfrey,  Jr.,  agreed 
that,  if  she  would  consent  to  said  trust  agreement 
and  enter  into  the  same,  he  would  always  keep  up 
said  policy  intact  for  the  benefit  and  protection  of 
plaintiff  and  her  said  children. 

IV. 

Thereafter,  on  June  5,  1924,  said  William  S.  God- 
frey, Jr.  (with  the  consent  of  plaintiff,  and  pursu- 
ant to  his  said  agreement  with  plantiff),  entered 
into  a  trust  agreement  with  said  insurance  com- 
pany by  the  terms  whereof  said  company  agreed  to 
receive,  as  trustee,  the  proceeds  of  said  policy  and 
agreed  to  pay  one-half  the  proceeds  and  interest 
thereon,  as  per  the  terms  of  said  agreement,  to 
plaintiff,  the  first  beneficiary,  if  living,  in  monthly 
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installments  of  $50.00  each  and,  if  plaintiff  should 
die  before  the  said  insured,  to  pay  the  said  one-half 
or  proceeds  to  the  daughter  of  plaintiff,  but  if  both 
of  said  beneficiaries  died,  then  the  money  should  be 
paid  to  the  executors,  administrators  of  the  last 
surviving  beneficiary. 

V. 

And  pursuant  to  his  said  agreement  with  the 
plaintiff  the  said  William  S.  Godfrey,  Jr.,  insured, 
made  a  similar  contract  with  said  insurance  com- 
pany, whereby  he  appointed  said  insurance  com- 
pany trustee  of  the  other  half  of  the  proceeds  of 
said  policy,  and  said  company  agreed  to  receive,  as 
trustee,  from  itself  as  insurer,  one-half  of  the  pro- 
ceeds of  said  policy,  and  to  pay  one-half  of  the  pro- 
ceeds and  the  interest  thereon  to  plaintiff,  as  bene- 
ficiary, in  monthly  installments  of  $50.00  each,  and, 
in  the  event  of  the  death  of  plaintiff  before  the  in- 
sured, to  pay  the  said  one-half  or  its  proceeds  to 
the  son  of  plaintiff,  and  in  the  event  of  the  death  of 
both  plaintiff  and  her  said  son,  to  pay  one-half  of 
the  proceeds  to  the  executors  or  administrators  of 
the  last  surviving  beneficiary. 

VI. 

Said  insured  always  did  keep  said  policy  alive,  in- 
tact and  paid  up  for  the  protection  of  plaintiff  and 
her  children  and  paid  the  annual  premiums  thereon 
until  he  became  disabled  in  1937,  after  which  the 
premiums  were,  by  the  terms  of  the  policy,  waived. 
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YII. 

December  21,  1929,  the  said  William  S.  God- 
frey, Jr.,  as  insured,  took  out  a  further  policy  of 
life  insurance  with  said  New  York  Life  Ins.  Co. 
numbered  10-899-287  in  the  sum  of  $25,000.00,  pay- 
able to  the  executors,  administrators,  or  assigns 
of  the  insured  or  his  duly  designated  beneficiary, 
for  an  annual  premium  w^hich  said  insured  agreed 
to  pay. 

On  December  21,  1929,  pursuant  to  said  contract, 
said  insurance  company,  made,  executed  and  deliv- 
ered to  William  S.  Godfrey,  Jr.,  said  insured,  its 
policy  of  life  insurance  on  the  life  of  said  William 
S.  Godfrey,  Jr.,  in  said  sum  of  $25,000.00  payable 
to  the  executors,  administrators,  or  assigns,  or  his 
duly  designated  beneficiary. 

VIII. 

On  February  24,  1930,  said  insured  requested 
i  plaintiff  to  consent  to  his  entering  into  a  trust  agree- 
'  ment  with  the  said  insurance  company  in  the  pro- 
I  ceeds  of  said  policy,  and  plaintiff  contended  that 
;  he  might  enter  into  said  trust  agreement  on  the 
i  sole  condition  and  consideration  that  he  would  agree 
'i  always  to  keep  and  maintain  said  policy  intact  for 
j  the  benefit  and  protection  of  plaintiff  and  her  tw^o 
I  children,  and  said  insured  then  and  there  agreed 
:  with  plaintiff  that,  in  consideration  of  her  consent- 
'  ing  to  erection  of  said  trust  agreement,  he  would 
I  always  keep  said  policy  up  intact  for  the  benefit 
I  and  protection  of  the  plaintiff  and  her  said  two 
s  children. 
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IX. 

Thereafter  on  said  date,  said  insured  did  ente] 
into  such  trust  agreement  with  said  insurance  com-T 
pany  by  the  terms  whereof  the  insurance  company 
agreed  to  receive  one-half  of  the  proceeds  of  said 
policy  as  trustee  and  to  pay  the  funds  so  held  and 
the  interest  credited  thereon,  to  plaintiff,  as  first 
beneficiary,  at  the  rate  of  $100.00  per  month,  and 
in  case  of  the  death  of  plaintiff  to  pay  the  balance 
of  said  fund,  in  like  manner,  to  the  daughter  of 
plaintiff,  and,  in  the  event  of  the  death  of  both 
plaintiff  and  her  said  daughter,  to  the  executors  or 
administrators  of  the  last  surviving  beneficiary. 

X. 

And  in  like  manner,  on  said  date,  said  insured 
and  said  insurance  company  entered  into  a  similar 
agreement  as  to  the  other  half  of  the  proceeds  of 
said  policy,  whereby  said  insurance  company  agreed 
to  receive  the  other  half  of  the  proceeds  of  said  in- 
surance as  trustee,  and  to  pay  the  same  over  to 
plaintiff,  as  beneficiary,  in  monthly  installments  of 
$100.00  and  in  the  event  of  plaintiff's  death  prior  to  : 
the  insured  to  pay  to  said  fmid  or  any  balance 
thereof,  to  the  son  of  plaintiff',  if  living,  and  if  : 
both  plaintiff  and  said  son  die,  then  to  the  execu- 
tors or  administrators  of  the  last  surviving  bene- 
ficiary. 

All  of  said  agreements  operated  to  transfer  to- 
plaintiff  and  her  children  the  whole  beneficial  in- 
terest in  said  policies. 
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XI. 

Pursuant  to  his  said  agreement,  said  insured 
kept  up  and  maintained  said  policy  intact  and  in 
full  force  and  effect,  paying  all  premiums  thereon, 
until  he  became  disabled  in  1937,  when,  pursuant  to 
the  terms  of  said  policy,  said  premiums  were  there- 
after waived. 

XII. 

In  1937,  William  S.  Godfrey,  Jr.,  became  dis- 
abled and  plaintiff  took  out  letters  of  Guardian- 
ship upon  his  person  and  estate.  Thereafter,  no 
premiums  were  paid,  and  under  the  terms  of  said 
contract  no  premiums  should  be  paid.  Said  disa- 
bility continued   until   the   death   of   said  insured. 

XIII. 

November  6,  1944,  William  S.  Godfrey,  Jr.,  the 
said  insured,  died,  testate.  Thereafter  such  pro- 
ceedings were  had  in  the  matter  of  his  estate,  that 
his  will  was  admitted  to  probate  and  plaintiff  was 
appointed  executrix  thereof,  duly  qualified  as  such, 
and  ever  since  and  up  to  Final  Distribution  and 
her  discharge,  remained  the  duly  appointed,  quali- 
fied, and  acting  executrix  of  his  said  last  will. 

By  the  terms  of  his  last  will,  said  insured  left 
all  his  property,  of  every  kind  and  character  to 
plaintiff,  and  pursuant  thereto  all  of  said  estate  was 
duly  distributed  to  plaintiff  by  Decree  of  Final  Dis- 
tribution. 

XIV. 

Plaintiff,  as  executrix  of  aforesaid,  duly  returned 
to  the  said  Collector  of  Internal  Revenue  of  the 
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United  States  of  America  the  estate  tax  return  on 
the  estate  of  said  insured  and  said  return  showed 
due  to  the  U.  S.  Government  by  way  of  Estate  Tax 
the  sum  of  $10,786.15,  and  on  June  13,  1945,  plain- 
tiff, as  executrix,  paid  said  sum  to  the  said  James 
G.  Smyth,  Collector  of  Internal  Revenue  of  the 
United  States  of  America.  Thereafter,  such  pro- 
ceedings were  had  in  the  matter  of  said  estate,  that 
on  July  30,  1945,  the  Superior  Court  of  California, 
for  the  City  and  County  of  San  Francisco,  made 
its  Decree  of  Settlement  of  First  and  Final  Ac- 
count and  of  Final  Distribution  in  the  matter  of 
the  estate  of  said  insured,  by  the  terms  whereof  the 
entire  estate  of  said  insured  was  distributed  to 
plaintiff  and  plaintiff,  ever  since  has  been,  and 
now  is,  the  sole  owner  thereof,  including  the  claim 
for  refund  of  Estate  Tax  here  sued  for. 

Thereafter,  the  said  court,  the  court  in  w^hich  the 
probate  of  said  estate  depended,  made  its  order  dis- 
charging plaintiff  as  executrix  of  said  last  will  of 
said  insured,  and  said  proceedings  in  the  matter  of 
said  estate  came  to  an  end. 

XV. 

On  November  14,  1945,  F.  M.  Harless,  United 
States  Internal  Revenue  Agent  in  charge  in  San 
Francisco,  California,  made  to  plaintiff  his  report  of 
examination  of  the  estate  tax  return  of  the  said 
estate,  indicating  a  deficiency  $4,290.76  in  said  pstate 
taxes,  and  fixing  the  claimed  correct  tax  liability  at 
$15,076.91  and  on  said  date,  plaintiff  received  from 
said  Collector  of  Internal  Revenue  a  notice  of  defi- 
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ciency  in  the  sum  of  $4,290.76,  and  on  November 
27,  1945,  plaintiff  forthwith  paid  to  said  James  G. 
Smyth,  said  Collector  of  Internal  Revenue,  the 
amount  of  said  deficiency,  under  protest,  first,  be- 
cause 50%)  of  the  comnmnity  property,  to  wit,  the 
entire  estate,  should  have  been  deducted;  secondly, 
as  to  the  $40,000.00  of  insurance,  the  said  policy 
8-751-507  for  $15,000.00  was  covered  by  the  said 
two  trust  agreements,  and  said  policy  No.  10-899-287, 
for  $25,000.00  was  likewise  covered  by  said  trust 
agreement. 

XVI. 
Immediately  after  payment  of  said  deficiency, 
plaintiff  filed  with  said  Collector  of  Internal  Reve- 
nue her  claim  for  refund  as  to  said  taxes,  and  said 
.claim  for  refund  was  referred  to  the  Auditing  De- 
partment and  the  Technical  Staff  of  the  Internal 
Revenue  Department  of  the  United  States,  and  on 
August  26,  1947,  said  claim  for  refund  was  denied 
and  rejected  in  its  entirety. 

XVII. 

By  reason  of  wrongful  inclusion  of  the  proceeds 
of  said  two  insurance  policies,  the  amount  of  the 
correct  tax  liability  of  said  estate  was  not  the  sum 
of  $15,076.91  as  stated  in  the  said  report  of  said 
Collector,  and  there  was  no  deficiency  due  said  Col- 
lector, but  the  correct  amount  of  said  tax  was  only 
$4988.01  and  the  sum  paid  said  collector  in  excess 
of  the  proper  amount  of  said  tax  was  the  sum  of 
$10,088.90,  and  there  is  now  due,  owing,  and  unpaid 
from  the  United  States  of  America  to  plaintiff  the 
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said  sum  of  $10,088.90,  no  part  of  which  has  been 
paid. 

Wherefore,  plaintiff,  waiving  the  excess  of  said 
sum  of  $10,088.90  over  the  sum  of  $10,000.00,  to  wit, 
the  sum  of  $88.90,  and  interest  on  said  excess  pay- 
ments, prays  judgment  against  defendant  and  each 
of  them,  for  the  said  sum  of  $10,000  for  refund  of 
her  said  illegally  collected  taxes  and  for  her  costs 
of  suit. 

/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff. 

United  States  of  America, 

State  of  California, 

Northern  District  of  California — ss. 

Louise  K.  Godfrey,  being  duly  sworn,  deposes  and 
says: 

That  she  is  the  plaintiff  in  the  above-entitled  ac- 
tion; that  she  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof ;  that  the  same  is  true  of 
her  own  knowledge,  excepting  as  to  the  matters 
therein  stated  on  her  information  and  belief  and 
as  to  those  matters  that  she  believes  it  to  be  true. 
/s/  LOUISE  K.  GODFREY. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  September,  1947. 

[Seal]        /s/  LOUIS  WIENER, 
Notary  Public  in  and  for  the  City  and  Comity  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  Sept.  17,  1947. 
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[Title  of  District  Court  and  Cause.] 

ORDER  AMENDING  COMPLAINT  ON  ITS 

PACE 

The  plaintiff,  having  dismissed  the  above-entitled 
action  as  to  defendant  United  States  of  America, 
and  the  plaintiff  having  in  her  original  Complaint 
waived  the  excess  of  the  claimed  over-payment  and 
interest  thereon  in  excess  of  $10,000.00,  but  solely 
for  the  purpose  of  retaining  jurisdiction  of  said 
Complaint  in  this  Court,  and  there  now  being  no 
reason  therefor,  on  application  of  the  plaintiff. 

It  Is  Ordered  that  the  Complaint  on  file  in  the 
above-entitled  action  be  and  it  hereby  is  amended 
so  that  the  prayer  for  relief  may  read: 

"Wherefore,  plaintiff  prays  judgment  against  de- 
fendant James  G.  Smyth,  United  States  Collector 
of  Internal  Revenue  at  San  Prancisco,  California, 
for  the  said  sum  of  $10,088.90  for  refund  of  her 
said  illegally  collected  taxes,  for  interest  on  said 
excess  pa}^nents,  for  her  costs  of  suit,  and  for  such 
other  and  further  relief  as  to  the  court  seems  meet." 

Done  in  Open  Court  this  25th  day  of  November, 
1947. 

/s/  LOUIS  E.   GOODMAN, 

Judge  of  Said  District  Court. 

[Endorsed]  :     Piled  Nov.  25,  1947. 
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[Title  of  District  Court  and  Cause.] 

DISMISSAL  AS  TO  DEFENDANT  UNITED 
STATES  OF  AMERICA 

To  the  Clerk  of  the  above-entitled  Court: 

The  above-entitled  action  is  hereby  dismissed  as 
to  defendant  United  States  of  America,  and  you  are 
instructed  to  enter  such  dismissal  of  record  and  this 
will  be  your  authority  for  so  doing. 
/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Nov.  25,  1947. 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

Civil  Action  No.  27659-G 

LOUISE  K.  GODFREY, 

Plaintiff, 

vs. 

JAMES  G.  SMYTH,  UNITED  STATES  COL- 
LECTOR OF  INTERNAL  REVENUE,  at 
SAN  FRANCISCO,  CALIFORNIA, 

Defendant. 
ANSWER 

The  defendant,  James  G.  Smyth,  through  his  at- 
torney, Frank  J.  Hennessy,  United  States  Attor- 
ney for  the  Northern  District  of  California,  answer- 
ing the  complaint:  ' 


vs.  James  G.  Smyth  13 

I. 

Admits  the  allegations  of  paragraph  numbered  I 
thereof. 

II. 

Admits  that  on  April  24,  1924,  William  S.  God- 
frey, Jr.,  took  out  a  policy  of  life  insurance  on  his 
life  with  the  New  York  Life  Insurance  Company, 
numbered  8751507,  in  the  sum  of  $15,000  in  favor 
of  his  executors,  administrators,  or  assigns  or  his 
duly  designated  beneficiary  for  an  annual  premium 
which  he  agreed  to  pay,  and  that  thereupon  the 
said  Life  Insurance  ComjDany  issued  and  delivered 
to  him  its  policy  of  insurance  in  the  sum  of  $15,000, 
but  for  lack  of  any  information  or  knowledge  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  remain- 
ing allegations  of  paragraph  numbered  II  thereof, 
the  defendant  denies  the  same. 

III. 

For  lack  of  any  information  or  knowledge  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  paragraph  numbered  III  thereof, 
the  defendant  denies  the  same. 

IV. 

Answering  the  allegations  of  paragraphs  num- 
bered IV  and  V  thereof,  the  defendant  admits  that 
on  June  5,  1924,  William  S.  Godfrey,  Jr.,  with 
the  consent  of  the  plaintiff,  entered  into  so-called 
trust  agreements  whose  terms  speak  for  themselves, 
but  for  lack  of  any  information  or  knowledge  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  remain- 
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ing  allegations  of  said  paragraphs  numbered  IV 
and  V,  the  defendant  denies  the  same. 

V. 

Admits  that  the  insured  always  did  keep  the  said 
policy  alive  and  paid  up  until  he  became  disabled 
in  1937  after  which  the  premiums  were,  by  the  terms 
of  the  policy,  waived,  but  for  lack  of  any  informa- 
tion or  knowledge  sufficient  to  form  a  belief  as  to 
the  truth  of  the  remaining  allegations  of  paragraph 
numbered  VI  thereof,  the  defendant  denies  the 
same. 

VI. 

Admits  the  allegations  of  paragraph  numbered 
VII  thereof. 

VII. 

For  lack  of  any  information  or  knowledge  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions of  paragraph  numbered  VIII  thereof,  the  de- 
fendant denies  the  same. 

VIII. 

Answering  the  allegations  of  paragraphs  num- 
bered IX  and  X  thereof,  the  defendant  admits  that 
the  said  insured  entered  into  so-called  trust  agree- 
ments whose  terms  speak  for  themselves  with  the 
said  Insurance  Company  but  for  lack  of  any  infor- 
mation or  knowledge  sufficient  to  form  a  belief  as 
to  the  truth  of  the  remaining  allegations  of  para- 
graphs numbered  IX  and  X  thereof,  the  defendant 
denies  the  same. 
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IX. 

Admits  that  the  said  insured  kept  up  and  main- 
tained said  policy  numbered  10899287  in  full  force 
and  effect,  paying  all  premiums  thereof,  until  he 
became  disabled  in  1937,  when,  pursuant  to  the 
terms  of  said  policy,  said  premiums  were  there- 
after waived,  but  for  lack  of  any  information  or 
knowledge  sufficient  to  form  a  belief  as  to  the  truth 
of  the  remaining  allegations  of  paragraph  numbered 
XI  thereof,  the  defendant  denies  the  same. 

X. 

Defendant  admits  the  allegations  of  paragraph 
numbered  XII  thereof. 

XI. 

Defendant  admits  the  first  sentence  of  paragraph 
numbered  XIII  thereof,  but  for  lack  of  any  infor- 
mation or  knowledge  sufficient  to  form  a  belief  as 
to  the  truth  of  the  remaining  allegations  of  said 
paragraph  numbered  XIII  thereof,  the  defendant 
denies  the  same. 

XII. 

Defendant  admits  the  first  sentence  of  paragraph 
numbered  XIV  thereof,  but  for  lack  of  any  infor- 
mation or  knowledge  sufficient  to  form  a  belief  as  to 
the  truth  of  the  remaining  allegations  of  paragraph 
numbered  XIV  thereof,  the  defendant  denies  the 
same. 

XIII. 

Admits  that  F.  M.  Harless,  United  States  Inter- 
nal Revenue  Agent  in  Charges  in  San  Francisco, 
California,  made  to  the  plaintiff  his  report  of  the 
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examination  of  the  estate  tax  return  of  the  said 
estate,  which  report  indicated  a  deficiency  of 
$4,290.76  in  estate  taxes  and  fixed  a  claim  correct  tax 
liability  of  $15,076.91,  and  that  on  November  27, 
1945,  the  plaintiff  paid  the  said  deficiency  of 
$4,290.76  to  the  defendant  under  protest,  but  for 
lack  of  any  information  or  knowledge  sufficient  to 
form  a  belief  as  to  the  truth  of  the  remaining  alle- 
gations of  paragraph  numbered  XV  thereof,  the  de- 
fendant denies  the  same. 

XIV. 

Admits  the  allegations  of  paragraph  numbered 

XVI  thereof. 

XV. 
Denies   the   allegations   of   paragraph   numbered 

XVII  thereof. 

Wherefore,  the  defendant  prays  for  judgment 
dismissing  the  complaint  together  with  the  costs  and 
disbursements  of  this  action. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

[Endorsed]  :     Filed  Dec.  16,  1947. 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  JURY  TRIAL 

To  the  Clerk  of  the  above-entitled  court  and  to  de- 
fendant above-named  and  Hon.  Frank  J.  Hen- 
nessy.  United  States  Attorney,  as  his  attorney: 
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Leave  of  the  court  first  had  and  obtained,  plain- 
tiif  files  this  demand  for  a  jur}"  trial  of  the  issues 
in  the  above-entitled  action. 

/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff. 

Copy  received  January  12,  1948. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 


District    Court    of    the    United    States,    Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Mon- 
day, the  26th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-eight. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

[Title  of  Cause.] 

ORDER  DENYING  MOTION  FOR  TRIAL  BY 

JURY 

This  case  came  on  regularly  this  day  for  hearing 
on  motion  for  trial  by  jury.  After  hearing  Messrs. 
Peckham  and  Licking,  attorneys  herein,  it  is  Or- 
dered that  said  motion  be  denied. 

[Endorsed]:     Piled  Jan.  12,  1948. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  court,  sitting  without  a  jury,  at  San 
Francisco,  California,  the  Honorable  Dal  M.  Lem- 
mon.  Judge,  presiding,  the  plaintiff  appearing  by 
I.  M.  Peckham,  Esq.,  her  attorney,  and  the  defend- 
ant James  G.  Smyth,  appearing  by  Hon.  Frank 
J.  Hennessy,  United  States  Attorney  for  the  North- 
ern District  of  California,  and  Honorable  W.  E. 
Licking,  Assistant  United  States  Attorney  for  said 
District,  his  attorneys,  and  evidence  both  oral  and 
documentary  was  introduced  and  briefs  filed  on 
behalf  of  the  parties,  and  the  court  having  consid- 
ered the  evidence  introduced  and  the  briefs  submit- 
ted therefrom,  makes  the  following: 

Findings  of  Fact 
I. 

Plaintiff  is  the  widow,  was  the  executrix  under 
the  last  Will  and  Testament  of  William  S.  Godfrey, 
Jr.,  deceased,  and  his  sole  distributee  under  the 
Decree  of  Distribution  in  the  matter  of  his  estate. 

Defendant  James  G.  Smyth  is,  and  at  the  time 
of  the  payments  of  Tax  herein  mentioned  was 
United  States  Collector  of  Internal  Revenue  at 
San  Francisco,  California. 
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II. 

April  24,  1924,  said  William  S.  Godfrey,  Jr.,  took 
out  a  policy  of  life  insurance  on  his  life  in  the  New 
York  Life  Insurance  Company,  numbered  8  751  507, 
in  the  sum  of  $15,000  in  favor  of  his  executors,  ad- 
ministrators, or  assigns  or  his  duly  designated  bene- 
ficiary for  an  annual  premium  which  he  agreed  to 
pay,  and  thereupon  on  said  date  said  New  York  Life 
Insurance  Co.,  a  corporation,  incorporated  in  the 
state  of  New  York,  made,  issued  and  delivered  to 
him  its  policy  of  insurance  in  the  said  sum  of  $15,000 
payable  to  his  executors,  administrators,  or  assigns. 

III. 

Referring  to  the  allegations  of  paragraph  III  of 
plaintiff's  complaint,  it  is  true  that  subsequent  to 
the  issuance  of  the  policy  No  8  751  507  on  April  24, 
1924,  decedent  William  S.  Godfrey,  Jr.,  requested 
plaintiff,  then  his  wife  and  now  his  widow,  to  con- 
sent to  the  execution  of  a  trust  agreement  in  the 
proceeds  of  said  policy  mentioned  in  paragraph  IV 
of  plaintiff's  complaint,  and  plaintiff  stated  that 
she  would  do  so  and  said  decedent,  William  S.  God- 
frey, Jr.,  stated  that  he  would  always  keep  up  said 
policy  intact  for  the  benefit  and  protection  of  plain- 
tiff and  her  children.  That  at  and  before  the  signing 
by  her  of  the  consent  to  the  trust  agreement  men- 
tioned in  plaintiff's  complaint,  Mr.  Godfrey  stated 
to  Mrs.  Godfrey  that  he  would  see  that  the  pre- 
mium payments  would  be  kept  up  and  that  she  and 
the  children  would  be  the  beneficiaries  in  the  man- 
ner subsequently  effected  by  the  trust  agreements. 
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That  at  the  time  said  discussion  took  place,  the 
greatest  bond  of  affection  and  confidence  existed 
between  the  insured  and  his  wife.  By  the  creation 
of  the  trust,  the  insured  was  seeking  to  make  the 
best  possible  provision  for  his  wife  and  his  chil- 
dren. The  trust  had  the  effect  of  making  the  wife 
and  children  beneficiaries  and  of  conserving  the 
funds  all  for  their  benefit.  But  the  court  does  not 
conclude  that  a  contract  existed  or  that  this  de- 
stroyed the  community  character  of  the  property. 
That  neither  William  S.  Godfrey,  Jr.,  nor  plain- 
tiff intended  thereby  to  enter  into  a  contract  and 
neither  statement  was  made  as  a  condition  to  or  be- 
cause of  a  statement  or  promise  by  the  party  to 
whom  it  was  made.  It  is  not  true  that  there  was 
thereby  transferred  to  plaintiff  and  her  children  the 
whole  beneficial  interest  in  said  policy  or  that  the 
community  character  of  the  property  of  the  insured 
and  his  wife  in  said  policy  was  destroyed. 

IV. 

Thereafter,  on  June  5,  1924,  said  William  S.  God- 
frey, Jr.,  entered  into  a  trust  agreement  with  said 
insurance  company  by  the  terms  whereof  said  com- 
pany agreed  to  receive,  as  trustee,  the  proceeds  of 
said  policy  and  agreed  to  pay  one-half  the  proceeds 
and  interest  thereon,  to  plaintiff,  the  first .  benefi- 
ciary, if  living,  in  monthly  installments  of  $50  each 
and,  if  plaintiff  should  die  before  the  said  insured, 
to  pay  the  said  one-half  or  proceeds  to  the  daughter 
of  plaintiff,  but  if  both  of  said  beneficiaries  died, 
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then  the  money  should  be  paid  to  the  executoi's  or 
administrators  of  the  last  surviving  beneficiary. 

V. 

The  said  William  S.  Godfrey,  Jr.,  insured,  made 
a  similar  contract  with  said  insurance  company, 
whereby  he  appointed  said  insurance  company  trus- 
tee of  the  other  half  of  the  proceeds  of  said  policy, 
and  said  company  agreed  to  receive,  as  trustee,  from 
itself  as  insurer,  one-half  of  the  proceeds  of  said 
policy,  and  to  pay  one-half  of  the  proceeds  and  the 
interest  thereon  to  plaintiff,  as  beneficiary,  in 
monthly  installments  of  $50  each,  and,  in  the  event 
of  the  death  of  plaintiff  before  the  insured,  to  pay 
the  said  one-half  or  its  proceeds  to  the  son  of  plain- 
tiff, and  in  the  event  of  the  death  of  both  plaintiff 
and  her  said  son,  to  pay  one-half  of  the  proceeds 
to  the  executors  or  administrators  of  the  last  sur- 
viving beneficiary. 

VI. 

Said  insured  alw^ays  did  keej)  said  policy  alive, 
intact  and  paid  up  for  the  protection  of  plaintiff 
and  her  children  and  paid  the  annual  premiums 
thereon  until  he  became  disabled  in  1937,  after 
which  the  premiums  were,  by  the  terms  of  the 
policy,  waived. 

VII. 

December  21,  1929,  the  said  William  S.  Godfrey, 
Jr.,  as  insured,  took  out  a  further  policy  of  life 
insurance  with  said  New  York  Life  Ins.  Co.  num- 
bered  10  899  287   in   the   sum   of   $25,000,   ])ayable 


22  Louise  K.  Godfrey 

to  the  executors,  administrators  or  assigns  of  the 
insured  or  his  duly  designated  beneficiary,  for  an 
annual  premium  which  said  insured  agreed  to  pay. 
On  December  21,  1929,  pursuant  to  said  contract, 
said  insurance  company  made,  executed  and  deliv- 
ered to  William  S.  Godfrey,  Jr.,  said  insured,  its 
policy  of  life  insurance  on  the  life  of  said  William 
S.  Godfrey,  Jr.,  in  said  sum  of  $25,000  payable 
to  the  executors,  administrators,  or  assigns,  or  his 
duly  designated  beneficiary. 

VIII. 

Referring  to  the  allegations  of  paragraph  VIII 
of  said  complaint,  it  is  true  that  on  February  24, 
1930,  insured  requested  plaintiff  to  consent  to  his 
entering  into  the  trust  agreement  with  the  insurance 
company  in  the  proceeds  of  policy  No.  10  899  287 
and  that  plaintiff  stated  that  he  might  enter  into 
such  trust  agreement  and  insured  stated  to  plain- 
tiff that  he  would  keep  up  said  policy  intact  and  in 
full  force  and  effect  for  the  benefit  and  protection 
of  plaintiff  and  her  children,  and  said  insured  then 
and  there  stated  to  plaintiff  that  he  would  see  that 
the  premium  payments  would  be  kept  up  and  that 
she  and  the  children  would  be  the  beneficiaries  in 
the  manner  subsequently  effected  by  the  trust  agree- 
ments, but  the  court  does  not  conclude  that  a  con- 
tract existed  or  that  this  destroyed  the  community 
character  of  the  property.  That  neither  William 
S.  Godfrey,  Jr.,  nor  plaintiff  intended  thereby  to 
enter  into  a  contract  and  neither  statement  was  made 
as  a  condition  to  or  because  of  a  statement  or  prom- 
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ise  by  the  party  to  whom  it  was  made.  It  is  not 
true  that  there  was  thereby  transferred  to  plaintiff 
and  her  children  the  whole  beneficial  interest  in 
said  policy  or  that  the  community  character  of  the 
property  of  the  insured  and  his  wife  in  said  policies 
was  destroyed. 

IX. 
Thereafter  on  said  date,  said  insured  did  enter 
into  such  trust  agreement  with  said  insurance  com- 
pany by  the  terms  whereof  the  insurance  company 
agreed  to  receive  one-half  of  the  proceeds  of  said 
policy  as  trustee  and  to  pay  the  funds  so  held  and 
the  interest  credited  thereon,  to  plaintiff,  as  first 
beneficiary,  at  the  rate  of  $100  per  month,  and  in 
case  of  the  death  of  plaintiff  to  pay  the  balance  of 
.said  fund,  in  like  manner,  to  the  daughter  of  plain- 
tiif,  and,  in  the  event  of  the  death  of  both  plaintiff 
and  her  said  daughter,  to  the  executors  or  admin- 
istrators of  the  last  surviving  beneficiary. 

X. 

And  in  like  manner,  on  said  date,  said  insured 
and  said  insurance  company  entered  into  a  similar 
agreement  as  to  the  other  half  of  the  proceeds  of 
said  policy,  whereby  said  insurance  company  agreed 
to  receive  the  other  half  of  the  proceeds  of  said 
insurance  as  trustee,  and  to  pay  the  same  over  to 
plaintiff,    as    beneficiary,    in   monthly    installments 

i~  of  $100  and  in  the  event  of  plaintiff's  death  prior 
to  the  insured  to  pay  the  said  fund  or  any  balance 
thereof,  to  the  son  of  plaintiff,  if  living,  and  if 
both  plaintiff  and  said  son  die,  then  to  the  execu- 
1. 
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tors  or  administrators  of  the  last  surving  benefi- 
ciary. 

XI. 
Said  insured  kept  up  and  maintained  said  pol- 
icy intact  and  in  full  force  and  effect,  paying  all 
premiums  thereon,  until  he  became  disabled  in  1937, 
when  pursuant  to  the  terms  of  said  policy,  said 
premiums  were  thereafter  waived. 

XII. 

In  1937,  William  S.  Godfrey,  Jr.,  became  dis- 
abled and  plaintiff  took  out  letters  of  Guardianship 
upon  his  person  and  estate.  Thereafter,  no  pre- 
miums were  paid,  and  under  the  terms  of  said  con- 
tract no  premiums  should  be  paid.  Said  disability 
continued  until  the  death  of  said  deceased. 

XIII. 

November  6,  1944,  William  S.  Godfrey,  Jr.,  the 
said  insured,  died,  testate.  Thereafter  such  proceed- 
ings were  had  in  the  matter  of  his  estate,  that  his 
will  was  admitted  to  probate  and  plaintiff  was  ap- 
pointed executrix  thereof,  duly  qualified  as  such, 
and  ever  since  and  up  to  Final  Distribution  and  her 
discharge,  remained  the  duly  appointed,  qualified 
and  acting  executrix  of  his  said  last  Will. 

By  the  terms  of  his  last  Will,  said  insured  left 
all  his  property,  of  every  kind  and  character  to 
plaintiff,  and  pursuant  thereto  all  of  said  estate 
was  duly  distributed  to  plaintiff  by  Decree  of  Final 
Distribution. 
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XIV. 

Plaintiff,  as  executrix  of  aforesaid,  returned  to 
the  said  Collector  of  Internal  Revenue  of  the  United 
States  of  America  the  estate  tax  return  on  the  estate 
of  said  insured  and  said  return  showed  due  to  the 
IT.  S.  Government  by  way  of  Estate  Tax  the  sum 
of  $10,786.15,  and  on  June  13,  1945,  plaintiff,  as 
executrix,  paid  said  sum  to  the  said  James  G. 
Smyth,  Collector  of  Internal  Revenue  of  the  United 
States  of  America.  Thereafter,  such  proceeding 
were  had  in  the  matter  of  said  estate,  that  on  July 
30,  1945,  the  Superior  Court  of  California,  for  the 
City  and  County  of  San  Francisco,  made  its  Decree 
of  Settlement  of  First  and  Final  Account  and  of 
Final  Distribution  in  the  matter  of  the  estate  of 
said  insured,  by  the  terms  whereof  the  entire  estate 
of  said  insured  was  distributed  to  plaintiff  and 
plaintiff  ever  since  has  been,  and  now  is,  the  sole 
owner  thereof,  including  the  claim  for  refund  of 
Estate  Tax  here  sued  for. 

Thereafter,  the  said  court,  the  court  in  which  the 
probate  of  said  estate  depended,  made  its  order  dis- 
charging plaintiff  as  executrix  of  said  last  Will  of 
said  insured,  and  said  proceedings  in  the  matter 
of  said  estate  came  to  an  end. 

XV. 

On  November  14,  1945,  F.  M.  Harless,  United 
States  Internal  Revenue  Agent  in  charge  in  San 
Francisco,  California,  made  to  plaintiff  his  report  of 
examination  of  the  estate  tax  return  of  the  said 
estate,  indicating  a  deficiency  of  $4,290.76  in  said 
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estate  taxes,  and  fixing  the  claimed  correct  tax  lia- 
bility at  $15,076.91  and  on  said  date,  plaintiff  re- 
ceived from  said  Collector  of  Internal  Revenue  a 
notice  of  deficiency  in  the  sum  of  $4,290.76,  and  on 
November  27,  1945,  plaintiff  forthwith  paid  to  said 
James  G.  Sm^^th,  said  Collector  of  Internal  Reve- 
nue, the  amount  of  said  deficiency,  mider  protest, 
first,  because  50%  of  the  community  property,  to 
wit,  the  entire  estate,  should  have  been  deducted; 
secondly,  as  to  the  $40,000  of  insurance,  the  said 
policy  8  751 507  for  $15,000  was  covered  by  the 
said  two  trust  agreements,  and  said  policy  No. 
10  899  287  for  $25,000  was  likewise  covered  by  said 
trust  agreement. 

XVI. 
Immediately  after  payment  of  said  deficiency, 
plaintiff  filed  with  said  Collector  of  Internal  Reve- 
nue her  claim  for  refund  as  to  said  taxes,  and  said 
claim  for  refund  was  referred  to  the  Auditing  De- 
partment and  the  Technical  Staff  of  the  Internal 
Revenue  Department  of  the  United  States,  and  on 
August  26,  1947,  said  claim  for  refund  was  denied 
and  rejected  in  its  entirety. 

XVII. 

It  is  not  true  that  by  reason  of  inclusion  of  the 
proceeds  of  said  two  insurance  policies  the  amount 
of  the  correct  tax  liability  of  said  estate  was  not 
the  sum  of  $15,067.91,  as  stated  in  the  report  of 
the  defendant  collector ;  it  is  not  true  that  there  was 
no  deficiency  due  said  collector  or  that  the  total 
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amount  of  said  tax  was  only  $4988.01,  or  that  the 
sum  paid  such  collector  is  in  excess  of  the  proper 
amount  of  said  tax  was  or  is  the  sum  of  $10,088.90, 
or  that  there  is  now  due,  owing  or  unpaid  from  the 
United  States  of  America  to  plaintiff  the  said  sum 
of  $10,088.90,  or  any  part  thereof. 

XVIII. 

It  is  true  that  said  policy  No.  8751507  on  the  life 
of  the  insured  provided  that  the  insured  might 
change  the  beneficiaries  upon  written  notice  to  the 
home  office  of  the  insurer.  In  the  event  all  benefi- 
ciaries should  predecease  the  insured,  the  interest 
of  the  beneficiary  was  to  vest  in  the  insured. 

Each  trust  in  one-half  the  proceeds  of  said  policy 
provides  that  the  trustee  should  receive  from  itself 
as  insurer  one-half  of  the  proceeds  of  said  policy 
in  case  it  should  become  a  claim  because  of  the  in- 
sured's death.  Each  trust  named  plaintiff  as  first 
beneficiary  of  the  trust,  and  in  the  event  of  her 
death,  the  proceeds  of  the  trust  w^ere  to  be  paid  in 
equal  parts  to  the  two  children  of  insured  and 
plaintiff.  It  is  true  that  each  trust  provided  that 
it  should  become  null  and  void  if  (a)  the  grantor 
revoked  the  appointment  by  written  notice  to  the 
trustee;  (b)  the  grantor  should  survive  both  bene- 
ficiaries; (c)  if  any  change  were  made  in  the  bene- 
ficiary or  manner  of  payment  of  the  proceeds  of  said 
policy;  (d)  if  the  policy  should  be  surrendered  for 
its  cash  surrender  value;  (e)  if  the  net  sum  avail- 
able under  the  policy  at  the  time  of  the  insured's 
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death  should  be  less  than;  and  (f)  if  the  insured 
should  assign  the  policy. 

XIX. 

As  to  policy  No.  10  899  287,  the  policy  did  not  pro- 
vide on  its  face  that  insured  might  change  the  bene- 
ficiary in  the  manner  provided  in  the  policy.  As  to 
change  of  beneficiary  Policy  No.  10  899  287  reads : 

New  York  Life  Insurance  Company,  a  mutual 
company,  agrees  to  pay  to  the  executors,  adminis- 
trators or  assigns  of  the  insured,  or  to  the  duly 
designated  beneficiary  (with  right  on  the  part  of 
the  insured  to  change  beneficiary  in  the  manner  pro- 
vided herein).  Twenty-five  thousand  ($25,000.00) 
dollars  (the  face  of  this  policy),  etc. 

The  only  other  reference  to  change  of  beneficiary 
in  the  policy  was  a  ruled  space  at  the  end  of  its 
schedules  labeled: 


REGISTER  OF  CHANGE  OF  BENEFICIARY 

NOTE— No  change  of  beneficiary  shall  take  effect  unless  indorsed 
on  this  Policy  by  the  Company  at  the  Home  Office. 


Date  of  Request 


Beneficiary 


Indorsed  by 


On  the  24th  day  of  February,  1930, 
the  New  York  Life  Insurance  Com-  John  C.  McCarthy, 

pany  was  appointed  trustee  as  per  Vice  President 

conditions  of  trust  agreements  (2)  at- 
tached hereto. 

XX. 

It  is  true  that  plaintiff  married  decedent  insured 
September  4,  1916.  They  had  two  children,  l)oth 
still  living.   Plaintiff  and  insured  resided  and  made 
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tlieir  home  in  this  district  from  their  marriage  to 
the  death  of  insured  November  6,  1944.  All  premi- 
ums of  said  policies  were  paid  with  the  community 
earnings  of  the  insured  and  plaintiff. 

Conclusions  of  Law 
From  the  foregoing  Findings  of  Fact,  the  court 
concludes  as  a  matter  of  law: 

I. 

That  decedent  insured  retained  the  right  until 
his  death  in  conjunction  with  plaintiff,  his  wife,  to 
designate  the  persons  who  should  possess  or  enjoy 
New  York  Life  Policies  8  751  507  and  10  899  287  or 
the  proceeds  thereof. 

II. 

The  insured,  as  manager  of  the  community  of 
himself  and  plaintiff,  at  his  death  possessed  inci- 
dents of  ownership  in  said  policies  within  the  mean- 
ing and  intent  of  Section  811  (g)  of  the  Internal 
Revenue  Code  as  amended  by  Section  404  of  the 
Revenue  Act  of  1942. 

III. 

That  defendant  as  collector  and  the  Commis- 
sioner of  Internal  Revenue  properly  included  $40,- 
000.00,  representing  the  proceeds  of  said  policies, 
in  the  estate  of  said  insured  for  Federal  Estate 
Tax  purposes. 

IV. 

Plaintiff  did  not  over-pay  the  Federal  Estate 
Taxes  on  the  estate  of  said  insured. 
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V. 

There  was  no  over-payment  of  the  Federal  Estate 
Tax  on  the  Estate  of  William  S.  Godfrey,  Jr.,  de- 
ceased. 

VI. 

Defendant  is  entitled  to  judgment  against  plain- 
tiff for  his  costs  to  be  taxed. 

Let  judgment  be  entered  accordingly. 

Dated:     January  21st,  1949. 

/s/  DAL  M.  LEMMON, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  Jan.  21,  1949. 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  27,659-G- 

LOUISE  K.  GODFREY, 

Plaintiff, 

vs. 

JAMES  G.  SMYTH,  UNITED  STATES  COL- 
LECTOR OF  INTERNAL  REVENUE,  at 
SAN  FRANCISCO,  CALIFORNIA, 

Defendant. 
JUDGMENT 

The  above-entitled  action  came  on  for  trial  before 
the  Court,  sitting  without  a  jury  at  San  Francisco, 
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California,  the  Honorable  Dal  M.  Lemmon,  Judge, 
presiding,  and  the  plaintiff  appearing  by  I.  M. 
Peckham,  her  attorney,  and  the  defendant,  James 
G.  Smyth,  appearing  by  Frank  J.  Hennessy,  United 
States  Attorney  for  the  Northern  District  of  Cali- 
fornia, and  W.  E.  Licking,  Assistant  United  States 
Attorney  for  said  District,  his  attorneys,  and  evi- 
dence, both  oral  and  documentary,  was  introduced 
by  and  briefs  filed  on  behalf  of  the  respective  par- 
ties and  the  Court  having  considered  the  evidence 
introduced  and  the  briefs  submitted  and  the  Court 
having  made  its  Findings  of  Fact  and  Conclusions 
of  Law  herein,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  plaintiff  take  nothing  by  this  action 
and  that  the  defendant  have  judgment  against  the 
plaintiff  for  his  costs  to  be  taxed  in  the  sum  of  $ 

Dated:     This  21st  day  of  January,  194.. 
/s/  DAL  M.  LEMMON, 
District  Judge. 

Approved  as  to  form  as  provided  in  Rule  5(d). 
/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff. 

Entered  in  Civil  Docket  Jan.  24,  1949. 

Lodged  12-1-48. 

[Endorsed]:     Filed  Jan.  21,  1949. 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  27,659-G 

GODFREY, 

vs. 

SMYTH,  U.  S.  COLL.  INTERNAL  REVENUE. 

NOTICE 

To:  I.  M.  Peckham,  Esq.,  405  Montgomery  St., 
Room  1124,  San  Francisco,  Calif. ;  Frank  J. 
Hennessy,  Esq.,  P.  O.  Building,  San  Francisco, 
Calif. 

You  Are  Hereby  Notified  that  on  January  24, 
1949,  a  Decree  Judgment  was  entered  of  record  in 
this  office  in  the  above-entitled  case. 

C.  W.  CALBREATH, 

Clerk,  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

Notice  of  Motion  and  Motion  to  Amend  Finding 
and  Judgment  or,  in  the  Alternative,  to  Va- 
cate the  Decision  and  Judgment  and  for  a  New 
Trial 

To  the  Honorable  the  above-entitled  Court,  the 
Clerk  thereof,  to  Honorable  James  Gr.  Smyth, 
United  States  Collector  of  Internal  Revenue, 
Defendant,  and  to  Honorable  Frank  J.  Hen- 
nessy, U.  S.  Attorney,  Attorney  for  Defend- 
ant: t 
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Notice  is  given  that  on  February  14,  1949,  at  the 
hour  of  10:00  o'clock  a.m.  of  said  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the  Court 
Room  of  the  above-entitled  Court,  in  the  Post  Of- 
fice Building  in  the  City  and  County  of  San  Fran- 
cisco, State  and  Northern  District  of  California, 
plaintiff  will,  and  hereby  does,  move  the  above- 
entitled  court  for  its  order,  in  the  alternative,  set- 
ting aside  Findings  Number  III,  VIII  and  XVII 
and  Conclusions  of  Law  Number  I  to  VI,  inclu- 
sive, and  to  vacate  the  judgment  made  and  entered 
in  said  cause  on  January  24,  1949,  and,  to  make  in 
lieu  thereof,  the  annexed  Findings  Number  III, 
VIII,  XA  and  XVII  and  Conclusions  of  Law  Num- 
ber I  to  VI,  inclusive,  and  to  enter  in  lieu  of  said 
judgment  an  opposite  and  contrary  judgment. 

Forms  of  said  Order,  Findings,  Conclusions  of 
Law,  and  Judgment  are  hereunto  annexed  and 
served  and  filed  herewith. 

Or,  in  the  alternative,  to  vacate  and  set  aside 
said  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment  and  to  grant  to  plaintiff  a  new  trial  of 
the  issues  embraced  within  said  Findings.  A  copy 
of  our  proposed  order  granting  new  trial  is  here- 
unto annexed  and  served  and  filed  herewith. 

Said  motions  will  be  made  on  the  ground  that 
said  Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment  made  herein  are: 

1.  The  decision  is  contrary  to  the  law  in  the 
case.  . 
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2.  The  decision  is  contrary  to  the  evidence  in  the 
case. 

3.  The  decision  and  judgment  are  contrary  to 
the  law  and  the  evidence  in  the  case. 

4.  The  evidence  is  insufficient  to  support  the 
decision. 

5.  The  evidence  is  insufficient  to  support  the 
decision  and  judgment. 

6.  The  decision  is  against  the  weight  of  and  con- 
trary to  the  evidence,  and  that  the  evidence  herein 
compels  contrary  Findings,  Conclusions  and  Judg- 
ment. 

7.  The  decision  and  judgment  are  contrary  to 
and  against  law. 

8.  The  evidence  shows  that  a  decision  and  judg- 
ment should  have  been  rendered  in  favor  of  plain- 
tiff, and  that  the  decision  and  judgment,  as  ren- 
dered, are  contrary  to  law,  and  will  be  based  on 
this  notice,  the  minutes  of  the  court,  the  record 
of  the  evidence  herein,  on  the  said  Findings,  Con- 
clusions and  Judgment  made  herein,  and  on  all  the 
records,  papers,  pleadings  and  files  in  the  above- 
entitled  action. 

/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff. 

Copy  received  February  1st,  1949. 

FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  /s/  E.  ELMER  COLLETT, 

Attorney  for  Defendant. 
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[Title  of  District  Court  and  Cause.] 

ORDER  VACATING  FINDINGS  OF  FACT, 
CONCLUSIONS  OF  LAW  AND  JUDG- 
MENT AND  AMENDING  FINDINGS  OF 
FACT,  CONCLUSIONS  OF  LAW  AND 
JUDGMENT 

Plaintiff  Louise  K.  Godfrey,  having  duly  served 
and  filed  her  motion  to  amend  Findings  of  Fact 
and  Judgment  herein,  and  said  motion  having  come 
on  duly  and  regularly  to  be  heard,  both  parties 
appearing  on  said  hearing,  and  the  matters  having 
been  heard  and  submitted  to  the  court,  and  the  court 
having  considered  the  same,  and  being  advised  in  the 
premises ; 

It  Is  Ordered,  Adjudged  and  Decreed  that  Find- 
ings of  Fact  Number  III,  VIII  and  XVII  and  Con- 
clusions of  Law  Number  I  to  VI,  inclusive,  and  the 
judgment  made  and  entered  in  this  cause  on  Janu- 
ary 24,  1949,  be  and  they  hereby  are  vacated  and 
set  aside  and  in  lieu  thereof  the  court  makes  the 
Findings  of  Fact  and  Conclusions  of  Law  in  the 
form  hereunto  annexed,  and  directs  the  entry  of  an 
opposite  and  contrary  judgment  in  accordance  with 
the  form  of  judgment  hereunto  annexed. 


Judge   of  the   U.   S.   District 
Court. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  motion  of  plaintiff  to  amend  the  Findings 
of  Fact  and  Conclusions  of  Law  and  Judgment  in 
the  above-entitled  action,  having  come  on  regularly 
for  hearing,  plaintiff  and  defendant  appearing  by 
their  respective  counsel,  said  motion  having  been 
granted,  the  court  now  finds  in  lieu  of  Findings 
Number  III,  VIII  and  XVII  heretofore  made,  the 
following  Findings  of  Fact : 

III. 

Subsequent  to  the  issuance  of  policy  8  751  507  on 
April  24,  1924,  said  William  S.  Godfrey,  Jr.,  dece- 
dent and  insured,  requested  the  plaintiff,  then  his 
wife  and  now  his  widow,  to  consent  to  the  execu- 
tion of  a  trust  agreement  in  the  proceeds  of  said 
policy,  and  plaintiff  agreed  to  do  so  on  the  sole 
condition  and  consideration  that  William  S.  God- 
frey, Jr.,  would  agree  to  and  would  keep  up  said 
policy  and  always  keep  it  alive,  intact  and  in  full 
force  and  effect  according  to  its  terms  for  the  bene- 
fit and  protection  of  plaintiff  and  her  two  minor 
children,  and  in  connection  with  her  said  agree- 
ment said  William  S.  Godfrey,  Jr.,  agreed  that  if 
she  would  consent  to  said  trust  agreement  and  enter 
into  the  same,  he  would  always  keep  up  said  policy 
intact  for  the  benefit  and  protection  of  plaintiff  and 
her  children. 
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VIII. 
It  is  true  that  on  February  24,  1930,  said  insured 
requested  plaintiff  to  consent  to  his  entering  into 
a  trust  agreement  with  said  insurance  company  in 
the  proceeds  of  said  policy  No.  10  899  287,  and  plain- 
tiff thereupon  consented  that  he  might  enter  into 
said  trust  agreement  on  the  sole  condition  and  con- 
sideration that  he  would  agree  always  to  keep  and 
maintain  said  policy  intact  for  the  benefit  and  pro- 
tection of  plaintiff  and  her  two  children,  and  said  in- 
sured then  and  there  agreed  with  plaintiff  that  in 
consideration  of  her  consenting  to  the  erection  of 
said  trust  agreement,  he  would  always  keep  said 
policy  up,  and  intact  for  the  benefit  and  protec- 
tion of  plaintiff  and  her  said  two  children. 

XA. 

The  trust  agreements  of  February  24,  1930,  cov- 
ering said  Policies  No.  8  751  507  in  the  sum  of  $15,- 
000.00  and  No.  10  899  287  in  the  sum  of  $25,000.00 
operated  to  transfer  to  plaintiff  and  her  children  the 
whole  beneficial  interest  in  said  policies  No.  8  751  507 
and  No.  10  899  287. 

XVII. 

By  reason  of  the  wrongful  inclusion  of  the  pro- 
ceeds of  said  two  insurance  policies,  the  amount  of 
the  correct  tax  liability  of  said  estate  was  not  the 
sum  of  $15,076.91  as  stated  in  the  said  report  of  said 
Collector  and  there  was  no  deficiency  due  said  Col- 
lector, but  the  correct  amount  of  said  tax  was  only 
$4988.01  and  the  sums  paid  said  Collector  in  excess 
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of  the  proper  amount  of  said  tax  was  the  sum  of 
$10,088.91,  or  thereabouts,  and  there  is  now  due, 
owing  and  unpaid  from  th^  United  States  of  Amer- 
ica to  Plaintiff  the  said  sum  of  $10,088.90,  no  part 
of  which  has  been  paid. 

Conclusions  of  Law 

From  the  foregoing  Findings  of  Fact  as  from  all 
facts  previously  found,  the  court  concludes  as  a 
matter  of  law: 

I. 

That  decedent  insured  did  not  retain  the  right 
until  his  death  in  conjunction  with  plaintiff,  his 
wife,  to  designate  the  persons  who  should  possess 
or  enjoy  New  York  Life  Policies  No.  8  751  507  and 
10  899  287  or  the  proceeds  thereof. 

II. 

The  insured,  as  manager  of  the  community  of 
himself  and  plaintiff,  at  his  death  did  not  possess 
incidents  of  ownership  in  said  policies  within  the 
meaning  and  intent  of  Section  811  (g)  of  the  In- 
ternal Revenue  Code,  as  amended  by  Section  404 
of  the  Revenue  Act  of  1942. 

III. 

That  defendant,  as  Collector,  and  the  Commis- 
sioner of  Internal  Revenue  improperly  included 
$40,000.00  representing  the  proceeds  of  said  poli- 
cies in  the  estate  of  said  insured  for  Federal  Estate 
Tax  purposes. 
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IV. 

Plaintiff  overpaid  the  Federal  Estate  Tax  on  the 
estate  of  said  insured  in  the  sum  of  approximately 
$10,088.90. 

V. 

There  was  overpayment  of  the  Federal  Estate  Tax 
on  the  estate  of  William  S.  Godfrey,  Deceased,  in 
said  sum  of  $10,088.90. 

VI. 

Plaintiff  is  entitled  to  judgment  against  defend- 
ant for  said  sum  of  $10,088.90  and  for  her  costs  of 
suit  to  be  taxed.  The  tax  liability  in  the  estate 
of  Godfrey  is  re-referred  to  the  Treasury  Depart- 
ment to  determine  the  exact  amount  of  liability  in 
accordance  with  these  Findings  and  Conclusions. 

Whereupon,  let  judgment  be  entered  accordingly 
in  favor  of  plaintiff  and  against  defendant  for  the 
said  sum  of  $10,088.90,  or  such  sum  as  the  Treas- 
ury Department  certifies  is  due  in  accordance  with 
these  Findings  and  Conclusions. 

Done  in  open  court  February  .  .  .  . ,  1949. 


United  States  District  Judge. 

Approved  as  to  form  as  per  Rule  5(d). 

FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  /s/  E.  ELMER  COLLETT, 

Attorney  for  Defendant. 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

No.  28659-G 

LOUISE  K.  GODFREY, 

Plaintiff, 

vs. 

JAMES  G.  SMYTH,  United  State  Collector  of  In- 
ternal Revenue, 

Defendant. 
JUDGMENT 

The  above-entitled  action  came  on  for  trial  before 
the  Court  without  a  jury  at  San  Francisco,  Califor- 
nia, Hon.  Dal  M.  Lemmon,  Judge  presiding,  plain- 
tiff appearing  by  I.  M.  Peckham,  her  attorney,  and 
defendant,  James  G.  Smyth,  appearing  by  Frank 
J.  Hennessy,  United  States  Attorney  for  the  North- 
ern District  of  California,  and  W.  E.  Licking,  As- 
sistant United  State  Attorney,  his  attorneys,  and 
evidence  both  oral  and  documentary  was  introduced 
by  and  briefs  filed  on  behalf  of  the  respective  par- 
ties and  the  Court  having  considered  the  evidence 
introduced  and  the  briefs  submitted,  and  the  Court 
having  made  its  Findings  of  Fact  and  Conclusions 
of  Law  herein,  it  is  ordered,  adjudged  and  decreed 
that  plaintiff  have  and  recover  of  and  from  defend- 
ant, James  G.   Smyth,  United  States  Collector  of 

Internal  Revenue,  the  sum  of  $ ,  together 

with  her  costs  to  be  taxed  in  the  sum  of  $ 
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Dated:     ,  1949. 


U.  S.  District  Judge. 

Approved  as  to  Form  as  per  Rule  5(d). 
PRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  /s/  E.  ELMER  COLLETT, 

Attorney  for  Defendant. 


[Title  of  District  Court  and  Cause.] 

ORDER   GRANTING   A   NEW   TRIAL 

Louise  K.  Godfrey  having  duly  served  and  filed 
her  motion  for  a  new  trial  and  said  motion  for  a 
new  trial  having  come  on  duly  and  regularly  to  be 
heard,  both  parties  appearing  on  said  hearing,  and 
the  matter  having  been  heard  and  submitted  to  the 
court,  and  the  court  having  considered  the  same, 
and  being  advised  in  the  premises; 

It  Is  Ordered,  Adjudged  and  Decreed  that  Find- 
ings of  Fact  Number  III,  VIII  and  XVII  and 
Conclusions  of  Law  Number  I  to  VI,  inclusive,  and 
judgment  herein  be  and  they  are  hereby  vacated 
and  set  aside,  and  a  new  trial  of  this  action  is  hereby 
granted  to  plaintiff  on  her  motion  on  the  issues  em- 
braced within  Findings  Number  III,  VIII  and 
XVII  and  Conclusions  of  Law  Number  I  to  VI, 
inclusive. 
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Done  in  open  court  February ,  1949. 


Judge  of  the  U.  S.  District 
Court. 


[Endorsed] :     Filed  Feb.  1,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Counsel  for  the  plaintiff  has  been  most  indus- 
trious in  his  presentation  of  the  pending  motions. 
He  has  submitted  to  me  two  long  memorandums 
and  a  summary  of  his  argument.  I  know  that  he  has 
sincere  conviction  that  his  position  is  meritorious 
and  that  the  conclusion  the  Court  has  reached  is 
faulty.  My  further  study  of  the  case,  instead  of 
bringing  me  to  his  w^ay  of  thinking,  fortifies  my 
original  conclusion.  I  am  still  of  the  conviction  that 
the  insurance  trusts  did  not  make  Mrs.  Godfrey 
the  irrevocable  beneficiary.  I  am  still  persuaded  that 
the  conversations  had  by  the  insured  and  his  wife 
did  not  constitute  an  agreement. 

If  I  were  to  hold  contrary  upon  the  question  of 
the  agreement  my  conclusion  would  not  be  altered. 
In  California  though  the  wife  has  an  equal  exist- 
ing interest  with  her  husband  in  the  community 
property,  including  personal  property,  the  husband 
has  the  control  of  the  community  personal  property 
subject  to  certain  restrictions  with  which  we  are  not 
here   concerned.    It  is   probable   that  this   control 
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would  permit  the  husband  to  change  a  beneficiary 
designated  and  to  borrow  upon  or  receive  the  cash 
surrender  value  of  a  policy  which  is  community 
I^roperty  without  the  wife's  consent  in  advance. 

Each  of  the  trust  agreements  provides  that  the 
trust  shall  become  null  and  void  "(a)  if  I  shall  re- 
voke said  appointment  by  written  notice  to  said 
Company  filed  at  its  Home  Oifice;  (b)  if  both  said 
Beneficiaries  shall  die  before  me ;  (c)  if  any  change 
is  made  in  the  beneficiary  or  mamier  of  payment  of 
the  proceeds  of  said  policy;  (d)  if  said  policy  shall 
be  surrendered  for  Cash  Surrender  Value;  (e)  if  I 
shall  assign  said  policy  and  said  assignment  or  writ- 
ten notice  thereof  be  filed  with  the  Company  at  its 
Home  Office;  (f)  if  at  my  death  the  net  sum  pay- 
able under  said  policy  shall  be  less  than  Six  Thou- 
sand Dollars." 

The  "I"  referred  to  therein  is  William  S.  God- 
frey, the  insured.  It  is  therefore  quite  clear  that 
the  trust  agreements  to  which  plaintiff  gave  writ- 
ten consents  recognizes  that  Godfrey  retained  the 
right  to  assign  the  policy  and  to  revoke  the  ap- 
pointment, and  that  the  right  was  reserved  to 
change  the  beneficiary  or  manner  of  payment  of 
jn'oceeds  and  to  surrender  the  policy  for  its  cash 
value.  Counsel  in  one  of  his  memorandums  sets 
forth  these  above  quoted  provisions  and  in  pencil 
comments  that  the  right  to  change  the  beneficiary 
or  the  manner  of  paying  the  proceeds,  the  surren- 
der of  the  ])olicy  for  cash  value  and  the  right  to 
assign  the  policy  retained  by  the  insured  is  "con- 
trary to   G-s   agreement."    I   can   not   understand 
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how  this  would  be  contrary  to  the  agreement,  assum- 
ing there  was  one,  it  is  a  part  of  the  least  assail- 
able part  of  any  agreement  which  might  haA^e  ex- 
isted. It  has  the  solemnity  of  a  writing.  It  does  not 
depend  upon  the  recollection  of  an  interested  party 
whose  word  may  not  now  be  disputed  by  any  living 
witness  to  the  conversation.  It  must  be  borne  in 
mind  that  these  trust  agreements  have  not  been  at- 
tacked upon  any  equitable  grounds.  Plaintiff  did 
not  assail  them  either  in  her  pleading  or  at  the 
trial.  As  I  understand  Mrs.  Godfrey,  she  stands 
upon  the  trust  agreements  and  upon  an  oral  under- 
standing which  she  claims  existed  between  the  par- 
ties. The  original  negotiations  merged  in  the  writ- 
ing and  any  verbal  negotiations  repugnant  to  the 
writing  may  not  be  considered.  The  insured  did 
not  part  with  all  of  his  title  to  and  enjoyment  of 
the  policies.  He  did  not  alienate  all  of  his  "pos- 
session or  enjoyment."  Spiegel's  Estate  v.  Com- 
missioner of  Internal  Revenue,  69  S.  Ct.  301 ;  Com- 
missioner of  Internal  Revenue  v.  Church's  Estate, 
69  S.  Ct.  322. 

Plaintiff's  motion  to  amend  findings  and  judg- 
ment for  a  new  trial  are  both  denied. 

Dated:     May  2nd,  1949. 

/s/  DAL  M.  LEMMON, 

U.  S.  District  Judge. 

Copy   mailed   to   Mr.    Peckham   and   handed   to 
Marshal. 

[Endorsed] :     Filed  May  2,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  UNITED  STATES 
COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  Louise  K.  Grod- 
frey,  plaintiff  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  January  24,  1949,  and  from  the  order  entered 
therein  on  May  2,  1949,  denying  jolaintiff's  motion 
to  amend  findings  and  judgment. 

Dated,  San  Francisco,  May  27,  1949. 
/s/  I.  M.  PECKHAM, 

Attorney  for  Appellant  Louise 
K.  Godfrey. 

[Endorsed]  :     Filed  May  27,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

In  accordance  with  Rule  75  of  the  Rules  of  Civil 
Procedure  plaintiff  Louise  K.  Godfrey  hereby  des- 
ignates all  of  the  following  parts  of  the  record,  pro- 
ceedings, and  evidence  to  be  contained  in  the  rec- 
ord on  appeal : 

1.  Complaint  filed  September  17,  1947. 

2.  Order  filed  November  25,  1947,  amending  com- 
plaint on  face. 

3.  Order  filed  November  25,  1947,  as  to  dismissal 
of  defendant  United  States. 
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4.  Answer  of  defendant  filed  December  16,  1947. 

5.  Findings  of  fact  and  conclusions  of  law  filed 
January  21,  1949. 

6.  Judgment  filed  January  2\,  1949. 

7.  Notice  of  entry  of  judgment. 

8.  Notice  of  motion  and  motion  to  amend  find- 
ings and  judgment,  and  motion  for  new  trial,  filed 
February  1,  1949. 

9.  Order  and  opinion  of  May  2,  1949,  denying 
motion  to  amend  findings  and  judgment  and  deny- 
ing motion  for  new  trial. 

10.  Reporter's  transcript  of  evidence  and  pro- 
ceedings. 

11.  All  exhibits  admitted  in  evidence  at  the  trial. 

12.  Notice  of  appeal  filed  May  27,  1949. 

13.  This  designation. 

14.  Statement  of  points  on  which  plaintiff  in- 
tends to  rely  on  her  appeal. 

Annexed  hereto  and  served  herewith  is  the  state- 
ment of  the  points  on  which  plaintiff  intends  to  rely 
on  her  appeal. 

Dated,  San  Francisco,  June  7,  1949. 
/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff  and 
Appellant. 

Copy  received  this  7th  day  of  June,  1949. 
/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  PLAIN- 
TIFF INTENDS  TO  RELY  ON  HER 
APPEAL 

1.  The  decdsion  is  contrary  to  the  law  in  the  case. 

2.  The  decision  is  contrary  to  the  evidence  in  the 
case. 

3.  The  decision  and  judgment  are  contrary  to  the 
law  and  the  evidence  in  the  case. 

4.  The  evidence  is  insufficient  to  support  the 
decision. 

5.  The  evidence  is  insufficient  to  support  the 
decision  and  judgment. 

6.  The  decision  is  against  the  weight  of  and  con- 
trary to  the  evidence,  and  that  the  evidence  herein 
compels  contrary  findings,  conclusions,  and  judg- 
ment. 

7.  The  decision  and  judgment  are  contrary  to 
and  against  law. 

8.  The  evidence  shows  that  a  decision  and  judg- 
ment should  have  been  rendered  in  favor  of  plain- 
tiff, and  that  the  decision  and  judgment,  as  ren- 
dered, are  contrary  to  law. 

9.  The  court  erred  in  denying  plaintiff's  motion 
to  amend  findings  and  judgment. 

10.  The  court  erred  in  denying  plaintiff's  mo- 
tion for  new  trial. 
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Dated,  San  Francisco,  June  7,  1949. 
/s/  I.  M.  PECKHAM, 

Attorney  for  Plaintiff  and 
Appellant. 

Copy  Received  this  7th  day  of  June,  1949. 
/&/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

[Endorsed] :     Filed  June  7,  1949. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD  ON 

APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanying  document,  listed  below,  are  the  origi- 
nals filed  in  this  Court,  or  a  true  and  correct  copy 
entered  on  the  minutes  of  this  Court,  in  the  above- 
entitled  case,  and  that  they  constitute  the  Record 
on  Appeal  herein,  as  designated  by  the  Attorney 
for  the  Appellant: 

Complaint  for  Refund  of  Taxes. 

Order  Amending  Complaint  on  its  Face. 

Dismissal  as  to  Defendant  United  States  of 
America. 

Answer. 

Demand  for  Jury  Trial. 

Mimite  Order  of  January  26,  1948 — Order  De- 
nying Motion  for  Trial  by  Jury. 
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Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Entry  of  Judgment. 

Notice  of  Motion  and  Motion  to  Amend  Findings 
and  Judgment,  or,  In  the  Alternative,  To  Vacate 
The  Decision  And  Judgment  And  For  a  New  Trial. 

Order. 

Notice  of  Appeal  to  United  States  Court  of  Ap- 
peals. 

Designation  of  Record  on  Appeal  and  Statement 
of  Points  on  which  Plaintiff  Intends  to  Rely  on 
Her  Appeal. 

Reporter's  Transcript  for  April  9,  1948. 

Plaintiff's  Exhibits  Nos.  A,  B,  C,  D,  E,  F,  G,  H 
and  I. 

'  In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  23rd 
day  of  June,  A.D.  1949. 

C.  W.  CALBREATH, 
Clerk, 
[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

PROCEEDINGS 

Friday,  April  9,  1948—10:00  o'clock  a.m. 

The  Clerk :     Godfrey  vs.  United  States. 
Mr.  Peckham:     Ready. 
The  Court :     You  may  proceed. 
Mr.  Peckham:     If  the  Court  please,  this  is  an 
action  against  the  Collector  of  Internal  Revenue  for 
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a  refund  of  taxes  we  claim  were  erroneously  as- 
sessed to  the  estate  of  William  S.  Godfrey,  Jr.,  the 
estate  tax  assessed  to  his  widow  and  distributee, 
who  was  the  sole  distributee  of  his  estate.  The  ori- 
ginal tax  was  paid  mider  protest,  and  we  contend 
that  these  $40,000  in  insurance  policies — two  poli- 
cies, one  for  fifteen  and  one  for  twenty-five,  that 
were  covered  by  trust  agreements,  were  improperly 
included  in  the  original  tax,  and  primarily  on  the 
ground  it  was  community  property  and  the  new  law 
of  1942,  which  took  effect  before  the  death  of  the 
deceased,  was  in  effect  taxing  the  assets  of  a  part- 
nership on  the  death  of  one  party. 

That  has  been  resolved  not  only  as  to  the  com- 
munity property,  but  as  to  insurance  itself,  as  to 
the  other  policies,  because  of  the  ruling  in  the 
Wiener  case,  Fernandez  versus  Wiener,  which  was 
decided  while  these  proceedings  were  in  fieri. 

But  it  left  us  with  the  single  claim  remaining 
that  at  the  time  the  policies  w^ere  taken  out  and  a 
trust  settlement  in  the  proceeds  established,  there 
was  an  agreement  between  Mr.  and  Mrs.  Godfrey 
that  he  would  keep  up  these  policies  and  keep  them 
intact  for  the  protection  of  herself  and  the  family, 
and  that  agreement  prevailed  as  to  each  of  the  two 
policies,  and  it  is  our  contention  that  upon  making 
such  an  agreement  with  the  true  beneficiary  that  the 
entire  interest  in  the  policy  was  transferred  to  the 
beneficiary  and  that,  therefore,  he  could  not  deal 
with  it  as  his  own  policy.  The  State  law  is  to  that 
effect  and  the  Federal  Court  has  looked  the  same 
way  at  least  on  one  occasion.  ,■ 
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We  got  nowhere  with  the  Department  on  it,  and 
that  is  the  reason  we  are  bothering  your  Honor 
with  it. 

The  Court:  Mr.  Peckham,  is  there  any  dispute 
as  to  the  facts'? 

Mr.  Peckham:  We  have  eliminated  most  of  the 
dispute  as  to  the  facts,  your  Honor. 

In  April  of  1924,  Mr.  Godfrey  took  out  a  policy 
of  life  insurance  on  his  life  in  the  New  York  Life. 
Counsel  has  a  cop}^  of  that,  and  I  have  a  photostatic 
copy  which  I  will  be  glad  to  furnish. 

Mr.  Licking :  We  have  copies  of  the  two  policies 
and  trust  agreement  which  are  in  question,  there  is 
no  argument  about  those.  Those  may  go  in  evidence. 

Mr.  Peckham:     You  have  copies 

Mr.  Licking:  I  prefer  your  copies  because  they 
are  larger — your  Honor  has  had  some  experience 
already  with  those  small  photostatic  reproductions. 

We  can  save  time  on  this.  Those  may  go  in  evi- 
dence. There  is  no  question  but  what  they  were  the 
two  life  insurance  policies  and  there  was  the  trust 
agreement.  There  is  equally  no  question  but  what 
the  tax  was  paid  under  protest. 

The  Court:  What  factual  issue  does  that  leave 
in  the  case,  then'? 

Mr.  Licking :  Well,  there  is  only  one,  as  I  see  it, 
whether  there  was  an  agreement  between  Mrs.  God- 
frey and  Mr.  Godfrey  that  Mr.  Godfrey  would  keep 
the  policies  in  effect  and  wouldn't  change  the  bene- 
ficiary, and  then  the  legal  question  of  whether,  if 
there  was  such  an  oral  agreement,  it  is  admissible  in 
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evidence.  The  Wiener  case,  as  your  Honor  remem- 
bers, held  that  proceeds  of  trust  where  there  was 
power  of  revocation  in  the  trustor  were  part  of  the 
estate.  Now,  these  trust  agreements  which  are  intro- 
duced in  evidence  here  under  our  stipulation,  each 
contain  a  power  to  change  beneficiaries  or  to  revoke 
the  trust.  That  was  the  reason  for  the  assessment  of 
the  tax,  and  if  I  understand  counsel's  contention 
correctly,  it  is  because  of  the  oral  agreement  be- 
tween Mrs.  Godfrey  and  the  trustor  that  he  would 
keep  the  trust  in  effect  and  would  not  change  the 
l3eneficiary 

Mr.  Peckham:  It  is  our  contention  that  under 
that  agreement,  without  a  breach  of  contract,  he 
could  not  change  beneficiaries  without  her  consent. 

Now,  I  will  introduce  the  trust  agreement.  May  it 
be  marked  as  Exhibit  A — it  is  already  marked  Ex- 
hibit A — the  original  trust  agreement  and  the  first 
policy  for  Fifteen  Thousand,  Number  8,751,507,  we 
offer  as  Plaintiff's  Exhibit  A. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  A.) 
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Mr.  Peckham:  The  second  trust  agreement  on 
Dolky  number  10,899,207,  the  policy  and  the  two 
;rust  agreements  introduced  as  one  exhibit,  Exhibit 
3. 

Mr.  Licking:     No  objection. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  B.) 
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Mr.  Peckliani:  Does  your  Honor  want  to  in- 
spect them? 

The  Court :     Not  now.   Hand  them  to  the  Clerk. 

Mr.  Peckham:  Mr.  Cody,  you  have  responded 
here  to  a  subpoena  duces  tecum  and  you  brought 
the  records  of  the  New  York  Life,  did  you*? 

Mr.  Cody:     Yes. 

Mr.  Peckham:  I  don't  know  if  we  will  need  any 
of  Mr.  Cody's  testimony  or  not. 

]\Ir.  Licking:  Well,  I  have  admitted  the  policies 
in  evidence  and  the  trust  agreement. 

Mr.  Pe-ckham:  Well,  take  the  stand,  Mr.  Cody, 
and  be  sworn. 

JARED  CODY, 

called  for  the  Plaintiff,  Sworn. 

Direct  Examination 
By  Mr.  Peckham: 

Q.  Mr.  Cody,  you  are  local  representative  of  the 
New  York  Life  Insurance  Company  ?  A.     Yes. 

Q.     That  is  a  New  York  corporation,  is  if? 

A.     Yes. 

Q.  And  you  are  familiar  with  the  records  and 
files  in  the  case  of A.     Yes. 

Q.    William  S.  Godfrey,  Jr.   You  have  been 

requested  to  bring  that  here.  You  have  the  original 
documents  of  that  file?  A.     Yes,  I  have. 

Q.  Now,  Mr.  Cody,  do  you  recall  the  trust  agree- 
ments that  were  made  in  1924?  A.     Yes. 

Q.  Did  Mr.  Godfrey  keep  up  the  policies  up  to 
the  time  of  his  disability  in  1937? 
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(Testimony  of  Jared  Cody.) 

A.    Yes,  he  did. 

Q.  And  he  never — during  that  time — the  same 
thing  was  true  of  the  1929  policy,  was  it  not*? 

A.     Yes,  that  is  right. 

Q.  And  he  always  paid  the  premiums  up  to  the 
time  of  disability?  A.    Yes. 

Q.  Never  made  any  attempt  during  that  period 
to  change  the  beneficiary? 

Mr.  Licking:  Objected  to  on  the  ground  it  is 
immaterial. 

The  Court:     Overruled. 

Mr.  Peckham:     You  may  answer  the  question. 

A.     Not  that  I  know  of,  no. 

Q.  Never  made  any  attempt  to  assign  the  poli- 
cies? A.     No,  we  have  no  record  of  that. 

Q.  At  all  times  up  to  the  time  of  his  disability 
he  kept  them  in  full  force  and  effect?  A.     Yes. 

Q.  By  the  terms  of  his  policies,  if  there  is  dis- 
ability he  was  no  longer  obligated  to  pay  premiums  ? 

A.     That  is  right. 

Q.  And  the  policies  remained  in  force  up  to  the 
time  of  his  death  ?  A.     Yes. 

Q.  And  you  have  settled  in  accordance  with  the 
trust  agreement  with  Mrs.  Godfrey? 

A.     Yes,  that  is  right. 

Mr.  Peckham:     Any  questions? 

Mr.  Licking:     None. 

The  Court:     That  is  all. 

Mr.  Peckham:     One  moment. 

Q.  In  that  regard,  you  have  also  a  letter,  I  be- 
lieve, from  the  New  York  Life  Insurance  Company 
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in  which  they  insisted  on  Mrs.  Godfrey  joining  in 

this  trust  agreement? 

Mr.  Licking:  To  which  I  object  on  the  ground 
it  is  immaterial  whether  they  did  or  not.  The  trust 
agreements  speak  for  themselves. 

The  Court:     Sustained. 

Mr.  Peckham:  It  is  admitted  that  the  company 
insisted  upon  her  joining  in  the  trust  agreements  in 
these  policies  in  issue. 

The  Court:     You  say  it  is  admitted? 

Mr.  Peckham:     I  don't  say  it  is  admitted,  I  say 

it  is  our  contention  that  it  was  due  to  the  insistence 

of  the   New  York  Life  that  he  approached  Mrs. 

Godfrey  and  asked  her  to  agree  to  these  agreements. 

,  Mr.  Licking:     Objected  to  as  immaterial. 

The  Court:     I  feel  it  is  immaterial. 

Mr.  Peckham:  Very  well,  your  Honor.  I  am 
sorry  to  have  disturbed  you.  If  your  Honor  will 
bear  with  me  just  a  moment,  there  is  quite  a  few 
allegations  that  are  now  eliminated  by  counsel's 
stipulations. 

I  offer  as  Exhibit  C  the  State  tax  return  in  the 
Estate  of  William  S.  Godfrey,  Jr. 

Mr.  Licking :     No  objection. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  C.) 

Mr.  Peckham:  And  that  was  filed  with  the  Col- 
lector on  the  date  it  bears  date. 

And  we  offer  as  Plaintiff's  Exhibit  next  in  order 
the  notice  of  payment  of  tax  under  protest  that  was 
filed  at  the  same  time,  together  with  the  payment 
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of  tax,  and  we  offer  in  evidence  letter  of  December 
3,  1945 — do  you  want  these  as  separate  exhibits? 

Mr.  Licking :  No,  put  them  all  together,  put  them 
in  as  they  went  to  the  Collector.  I  suppose  they  all 
went  together,  didn't  they? 

Mr.  Peckham:     No,  they  are  all  separate. 

The  letter  of  December  3rd,  1945,  to  the  Collector, 
together  with  the  claim  of  refund  on  Form  843  that 
went  in  at  the  same  time,  and  then  the  letter  of 
December  11,  1945,  pertaining  to  the  same  matter 
addressed  to  the  Collector,  and  then  the  protest  of 
May  14,  1946,  addressed  to  F.  M.  Harless,  and  ask 
that  those  all  go  in  as  one  exhibit.  Exhibit  D. 

Mr.  Licking:     Are  they  arranged  chronologically? 

Mr.  Peckham:  Chronologically,  from  the  bottom 
up. 

Mr.  Licking:     I  have  no  objection. 

(The   documents   referred   to   were   marked 
Plaintiff's  Exhibit  D.) 

EXHIBIT  D 

Notice  of  Payment  of  Estate  Tax  Under  Protest 

To  the  Honorable,  the  Collector  of  Customs  of  the 
United  States  at  San  Francisco,  California. 

Re :  Estate  of  William  S.  Godfrey,  Jr. 
S.  F.  Superior  97680. 
Sir: 

I  hand  you  herewith  duplicate  of  form  706,  Es- 
tate Tax  Return,  in  the  above  entitled  estate.  The 
Estate  Tax  Return  shows  a  total  tax  due  of  $10,- 
786.15.    This  amount  we  are  paying  you  herewith, 
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Plaintiff's  Exhibit  D— (Continued) 
under  protest,  however,  for  the  reasons  which  here- 
inafter appear: 

The  within  return  is  made  according  to  the  strict 
tenor  of  the  Revenue  Act  of  1942,  and  the  regula- 
tions made  pursuant  thereto. 

But  the  act  and  the  regulations  are  unconstitu- 
tional in  this,  that  they  forbid  the  deduction  of  50% 
of  the  community  property  which,  under  California 
Law  adopted  long  prior  to  said  act  and  regulations, 
the  widow  had  and  has  a  vested  interest  in  the  com- 
munity property  to  the  extent  of  one-half  thereof; 
that  the  community  property  is  analogous  to  j)art- 
nership  property  and  the  attempt  to  measure  the 
estate  tax  on  the  husband's  half  interest  by  the 
value  of  the  interest  of  the  surviving  partner  of  the 
community,  denies  the  surviving  partner  due  pro- 
cess of  law. 

For  another  reason,  the  act  and  regulations  ought 
not  properly  to  apply  to  at  least  $40,000  of  the  life 
insurance.  The  policy  No.  8751507  of  the  New  York 
Life  Insurance  Company  for  the  principal  sum  of 
$15,000.00  was  issued  May  9,  1924,  effective  April 
24,  1924. 

On  June  5,  1924,  two  several  trust  agreements 
were  entered  into  between  the  insured  decedent  and 
the  insurer,  whereby  a  trust  was  erected  in  the 
proceeds  of  the  policy  and  it  is  our  contention  that 
thereafter  the  insured  had  no  control  of  the  policy. 

On  December  21,  1929,  policy  No.  10,699,287  was 
issued  bv  said  insurer  to  said  de<?edent  for  the  sum 
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Plaintiff's  Exhibit  D— (Continued) 
of  $25,000.00  and  on  February  24,  1930,  two  sepa- 
rate trust  agreements  were  made  between  the  in- 
sured decedent  and  said  insurer  appropriating  the 
proceeds  of  said  polic}^  in  accordance  with  said  trust 
agreements  and  thereafter  the  insured  had  no  inter- 
est in  said  policy. 

A  further  fact  is  this;  That  in  July  of  1937,  the 
insured  became  incompetent  from  an  incurable  men- 
tal condition  first  diagnosed  as  schizophrenia  and 
later  determined  to  be  dementia  praecox.  This  con- 
dition was  incurable  and  resulted  in  his  total,  per- 
manent and  continuing  disabilit}^,  in  consequence  of 
which  on  September  16,  1937,  the  Superior  Court 
of  California  for  San  Francisco  County  in  proceed- 
ing No.  76422,  appointed  a  guardian  for  him  and 
said  guardianship  continued  until  his  death. 

By  the  terms  of  each  of  said  policies,  the  company 
waived  payment  of  any  premium  due  after  proof  of 
such  disability  and  during  such  disability  and  there- 
after no  premiums  were  paid. 

Photostatic  copies  of  said  policies  and  trust  agree- 
ments are  submitted  herewith. 

By  the  will  of  said  decedent,  two  copies  of  which, 
one  certified,  are  submitted  herewith,  all  of  the  es- 
tate of  said  decedent  was  given  to  the  widow,  Louise 
K.  Godfrey,  the  survivor  of  said  community. 

For  the  foregoing  reasons  we  point  out  that  the 
total  sum  of  $40,000.00,  proceeds  of  said  two  insur- 
ance policies  are  not  properly  includable  in  the  total 
taxable  estate  of  the  decedent  although  the  strict 
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Plaintife's  Exhibit  D— (Continued) 
tenor  of  the  Revenue  Act  of  1942  and  the  regula- 
tions thereunder  require  them  to  be  included  and 
they  have  been  included  in  the  said  return. 

For  the  foregoing  reasons  the  said  calculated  es- 
tate tax  of  $10,766.15  is  paid  under  protest,  it  being 
tlie  contention  of  the  widow  and  executrix  that  there 
is  no  Federal  death  tax  due  on  the  above  entitled 
estate. 

Very  respectfully  yours, 
/s/  LOUISE  K.  GODFREY, 
Executrix  of  the  Last  Will  and  Testament  of  said 
decedent. 

/s/  I.  M.  PECKHAM, 

Attorney  for  Executrix. 

December  3,  1945 

The  United  States  Collector  of  Internal  Revenue 
110  McAllister  Street 
San  Francisco,  California 

Re :  Estate  of  Godfrey 

Dear  Sir: 

I  hand  jou  herewith  claim  of  Mr.  Louise  K.  God- 
frey for  a  refund.  This  claim  is  filed  with  you  at 
this  time  because  w^e  have  just  completed  payment 
of  tax  and  deficiency.  The  points  that  we  raise  are 
the  non-includability  of  one-half  of  the  community 
property,  the  non-includability  of  any  of  the  insur- 
ance which  was  all  community  property  and  the 
non-includability  of  $40,000.00  in  insurance  as  to 
which  insured  and  beneficiary  had  erected  a  trust 
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Plaintiff's  Exhibit  D— (Continued) 
in  the  proceeds  many  years  ago,  all  of  which  ap- 
pears on  the  face  of  the  claim.    The  non-includ- 
ability  of  the  wife's  share  of  the  community  prop- 
erty is  now  pending  before  the  Supreme  Court  of 
the  Supreme  Court  of  the  United  States  for  ad- 
judication  in   in   two    cases    from   Louisiana    and 
Texas.    I  suggest  that  you  withhold  action  on  this 
claim  for  refund  until  the  legal  situation  has  been 
clarified  by  the  Supreme  Court  decisions. 
Very  respectfully  yours, 
I.  M.  PECKHAM, 
Attorney  for  Mrs.  Louise  K.  Godfrey,  widow  and 

sole  distributee  of  the  Godfrey  Estate. 
IMP  :cp 

TEEASURY  DEPARTMENT 

Internal  Revenue  Service 
(Revised  April  1940) 

CLAIM 

To  be  filed  with  the  Collector  where  assessment  was 
made  or  tax  paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  side. 

Form  843 

□  Refund  of  Tax  Illegally  Collected. 

n  Refund  of  Amount  Paid  for  Stamps  Unused,  or 
Used  in  Error  or  Excess. 

□  Abatement  of  Tax  Assessed   (not  applicable  to 
estate  or  income  taxes.) 
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State  of  California, 
County  of  San  Francisco — ss. 

Name  of  taxpayer  or  purchaser  of  stamps:  Mrs. 
Louise  K.  Godfrey. 

Business  address:  405  Montgomery  Street,  San 
Francisco,  California. 

Residence:  232  Mallorca  Way,  San  Francisco, 
California. 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed: 
San  Francisco,  California. 

2.  Period    (if   for   income   tax,   make   separate 

form  for  each  taxable  year)  from 19 . . ,  to 

19... 

3.  Character  of  assessment  or  tax:  Estate  tax. 

4.  Amount  of  assessment,  $15,076.91;  dates  of 
payment:  6/13/45  ($10,786.15)  11/27/45  ($4290.76). 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment     

6.  Amount  to  be  refunded:  $15,076.91. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes)   $ 

8.  The  time  within  which  this  claim  may  be  le- 
gally filed  expires,  under  Section ....  of  the  Revenue 
Act  of  19. .  .  .,  on:  Nov.  27,  1948. 

The  deponent  verily  believes  this  claim  should 
be  allowed  for  the  following  reasons: 
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Revenue  Act  of  1942  and  Regulations  thereunder 
are  unconstitutional  as  applied  to  Estate  of  Wm.  S. 
Godfrey. 

They  forbid  deduction  of  50%  of  the  community 
property  in  which  taxpayer  widow  and  sole  dis- 
tributee had  vested  %  interest.  Measuring  dece- 
dent's estate  by  her  i/)  interest  denies  due  process. 

All  of  the  insurance  was  community  property  in 
which  widow  had  vested  %  interest. 

As  to  $40,000  of  the  insurance :  N.  Y.  Life  Policy 
No.  8751507  for  $15,000  was  issued  May  9,  1924.  On 
June  5,  1924  deceased  insured  and  wife  beneficiary 
made  two  several  trust  agreements  with  insurer, 
erecting  trust  in  proceeds  and  thereafter  insured 
had  no  control  over  policy. 

N.  Y.  Life  Policy  No.  10,899,287  for  $25,000,  was 
issued  December  21,  1929.  On  Feb.  24,  1930,  two 
several  trust  agreements  made  by  deceased  insured 
and  wife  beneficiary  erecting  trust  in  proceeds. 

Ther»jafter  insured  had  no  interest  in  policy. 

July  1937,  decedent  became  permanently  disabled 
and  incurable  incompetent.  By  all  the  policies 
further  premiums  were  waived  on  the  disability  and 
no  premiums  were  paid  thereafter. 

No  part  of  said  policies  were  includable  in  the 
gross  estate  taxed. 

/s/  LOUISE  K.  GODFREY. 

Sworn  to  and  subscribed  before  me  this  3rd  day 
of  December,  1945. 

LOUIS  WIENER, 
Notary  Public.     ' 
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December  11,  1945 
U.  S.  Collector  of  Internal  Revenue 
110  McAllister  Street 
San  Francisco,  California 

Re :  Estate  of  Godfrey,  S.  F.  Superior  97680 
Died  November  6,  1944. 
Dear  Sir: 

On  December  3,  1945,  I  filed  with  you  the  claim 
of  Mrs.  Louise  K.  Godfrey,  widow  and  sole  distribu- 
tee, on  your  Form  843. 

According  to  my  best  information,  the  Supreme 
Court  passed  on  the  question  of  non-includability  of 
half  the  community  property  yesterday.  I  have  not 
jQi  had  a  chance  to  inspect  the  opinion,  but  I  hasten 
to  inform  you  that  we  still  have  the  point  of  the 
non-includability  of  $40,000.00  in  insurance,  as  to 
which  the  insured  and  the  beneficiary  had  erected 
a  trust  in  the  proceeds  many  years  ago.  We  still 
feel  that  under  the  Treasury  decision  this  $40,000.00 
of  insurance  should  not  have  been  included  in  the 
gross  estate,  for  the  purpose  of  Federal  estate  tax, 
for  the  reason  that  it  had  passed  from  the  dominion 
of  the  insured. 

Very  respectfully  yours, 


Attorney  for  Louise  K.  Godfrey,  widow  and  sole 

distributee. 
IMPiml 


82  Louise  K.  Godfrey 

Plaintife's  Exhibit  D— (Continued) 
Hon.  F.  M.  Harless 

U.  S.  Internal  Revenue  Agent  In  Charge 
74  New  Montgomery  Street 
San  Francisco,  California 

RE :  Estate  of  William  S.  Godfrey,  Jr. 
Your  File  NT-ET-  First  Calif. 
Dear  Sir: 

Louise  K.  Godfrey  formerly  executrix  and  sole 
distributee  of  the  above  entitled  estate,  individually 
and  as  such  Executrix,  hereby  makes  protest  of  the 
proposed  action  of  the  Internal  Revenue  Agent  in 
Charge,  denying  her  application  for  a  refund  of 
$15,076.91,  on  the  ground  that  as  to  the  two  insur- 
ance policies  of  the  New  York  Life  Insurance  Com- 
pany, Nos.  8,751,507  and  10,899,287,  the  policies 
were  governed  by  a  Trust  Agreement,  made  and 
entered  into  by  the  insured  with  the  Insurance  Com- 
pany, and  consented  to  and  actually  executed  by  this 
affiant,  then  the  wife  of  the  insured  and  now  his 
widow,  whereby  the  insured  agreed  to  retain  and 
keep  up  said  policies  of  insurance,  and  that  he 
would  not  revoke  or  alter  the  Trust  Agreement,  but 
would  keep  the  same  as  as  protection  for  Mrs.  God- 
frey and  her  children ;  that  in  accordance  with  said 
agreement  said  insured  did  not  retain  a  right  to  sur- 
render or  revoke  his  nomination  as  beneficiary,  or 
the  said  Trust  Agreement.  That  all  property  in  said 
policy  retained  by  said  insured  was  subject  to  said 
agreement  between  the  insured  and  this  claimant. 
Therefore,  the  said  policies  of  insurance  were  not 
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includable  in  the  gross  estate  of  the  insured,  subject 
to  the  Federal  Estate  Tax. 

Dated:  San  Francisco,  California,  May  14,  1946. 
LOUISE  K.  GODFREY, 
Widow  and  Executrix  and  sole  distributee  of  the 
Estate  of  William  S.  Godfrey,  Jr.,  Deceased. 

Compliance  with  TD  Form  1292. 

Name  and  address  of  Taxpayer:  Louise  K.  God- 
frey, Executrix  of  Estate  of  William  S.  Godfrey, 
Jr.  of  232  Mallora  Way,  San  Francisco,  California. 

Date  and  symbol  of  letter  advising  of  readjust- 
ment as  to  which  protest  is  made ;  April  8,  1946.  No 
symbol  other  than  heading  this  letter. 

Schedule  of  Findings  as  to  which  taxpayer  ex- 
cepts : 

Estate  Tax.  Overassessment  None.  Correct  tax 
liability  $15,076.91. 

"Par.  2.  Re:  Proceeds  of  N.  Y.  Life  Policies 
#8,751,507  and  #10,899,287,  totalling  $40,000— de- 
ceased retained  all  or  sufficient  incidents  of  owner- 
ship to  include  proceeds  as  part  of  taxable  gross 
estate. ' ' 

Grounds  of  exception:  As  to  these  two  policies, 
there  were  trust  agreements  made  years  before  the 
tax  act  applicable,  founded  on  the  agreement  of  the 
wife,  principal  beneficiary,  which  taken  together 
negatived  any  real  retention  of  the  incidents  of  own- 
ership, rendering  the  proceeds  of  the  policies  in- 
cludable. 

Year  for  which  tax  assessed :  1944. 

Taxpayer  desires  a  hearing. 
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Protest  prepared  by  I.  M.  Peckham,  405  Mont- 
gomery Street,  San  Francisco,  California,  who  does 
not  know  of  his  own  knowledge  the  facts  concerning 
the  agreement  between  the  insured  and  the  bene- 
ficiary inconsistent  with  any  real  retention  of  the 
"incidents  of  ownership"  relied  on  by  the  Agent 
in  Charge. 

Said  attorney  is  admitted  to  practice  before  the 
Treasury  Department.  Power  of  Attorney  accompa- 
nies this  protest. 

Said  attorney  has  no  agreement  with  taxpayer 
for  any  fixed  fee  for  representing  her  in  this  matter. 
/s/  LOUISE  K.  GODFREY. 

Affidavit  In  Support  Of  Protest 
State  of  California, 
City  and  County  of  San  Francisco — ss. 

Louise  K.  Godfrey,  being  sworn  deposes  and  says : 
That  she  is  a  citizen  of  the  United  States  and  a 
resident  of  the  City  and  County  of  San  Francisco. 
That  she  was  the  Executrix  during  its  pendency  of 
the  estate  of  William  S.  Godfrey,  Jr.,  deceased  and 
sole  distributee  thereof,  and  was  the  wife  of  said 
"William  S.  Godfrey,  Jr.,  deceased,  at  the  time  that 
those  certain  Trust  Agreements  were  made  between 
William  S.  Godfrey,  Jr.,  the  insured  and  the  New 
York  Life  Insurance  Company,  a  life  insurance 
company  incorporated  in  the  State  of  New  York. 
New  York  Life  Policy  No.  8,751,507,  had  thereto- 
fore been  applied  for  and  issued  to  William  S.  God- 
frey, Jr.,  the  said  insured,  and  that  the  premiums 
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thereon  were  to  be  paid  out  of  the  community  prop- 
erty of  William  S.  Godfrey  and  affiant.   The  policy 
was  issued  April  24,  1924,  and  the  Trust  Agreement 
was  mde  June  5,  1924. 

The  Policy  No.  10,899,287  was  issued  February 
24,  1930,  and  the  Trust  Agreement  wa,s  made  Feb- 
ruary 24,  1930. 

In  each  case,  at  the  time  of  the  making  of  the 
Trust  Agreements,  Mr.  Godfrey,  the  insured,  re- 
quested affiant  to  sign  a  document  releasing  her  com- 
munity interest  in  the  policies  for  the  purjoose  of 
erecting  the  Trust,  and  affiant  actually  signed  and 
became  a  party  to  the  Trust  Agreement. 

At  the  time,  Mr.  Godfrey  requested  the  plaintiif 
,to  sign  the  document  releasing  her  community  in 
the  policies  and  consent  to  the  trust  arrangement, 
Mr.  Godfrey  promised  and  agreed  with  affiant  that 
he  would  keep  \\\)  the  said  policies  for  the  protec- 
tion of  herself  and  the  children  and  would  pay  all 
the  premiums  thereon  and  would  retain  and  not 
surrender  the  policies,  and  that  he  would  not  make 
any  change  in  the  Trust  arrangements,  and  it  was 
in  reliance  on  said  promise  that  affiant  consented 
to  the  making  of  the  Trust  Agreements.  That  Mr. 
Godfrey  did  retain  the  policies,  kept  up  the  Trust 
Agreement  and  never  did  make  any  attempt  to  alter 
the  Trust  Agreement  or  revoke  it  in  any  way  dur- 
ing his  lifetime. 

That  notwithstanding  the  Trust  Agreements  on 
their  face  provided  that  the  agreement  shall  be  void 
if  the  insured  revokes  the  appointment,  or  makes 
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any  change  in  beneficiary,  or  any  of  the  payments 
on  proceeds  of  the  policy,  or  surrender  the  same  for 
cash  value,  said  provisions  were  inconsistent  and 
at  variance  with  the  plain  contract  and  agreement 
of  Mr.  Godfrey  at  the  time  this  affiant  signed  the 
Trust  Agreements. 

Wherefore,  af&ant  asserts  that  she  had  a  vested 
interest  in  the  Trust  Agreements  inconsistent  with 
the  provision  for  the  annulment  or  agreement  on  a 
surrender,  revocation  or  changing  beneficiary.  That 
it  was  a  contract  between  the  insured  and  this  affiant 
that  he  would  retain  and  keep  up  the  policies  and 
not  attempt  to  revoke  or  change  the  Trust  Agree- 
ment. 

/s/  LOUISE  K.  GODFREY. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  May,  1946. 

[Seal]  LOUIS  WIENER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]  :     Filed  April  9,  1948. 


Mr.  Peckham:     Now  the  receipt  for  the  remit- 
tance of  November  27,  1947,  for  the  deficiency  of  the 
estate  tax  of  $4,290.76— you  have  that? 
Mr.  Licking:     No,  I  haven't. 
Mr.  Peckham:     What? 

Mr.  Licking :     You  are  going  to  furnish  me  copies 
of  all  these  materials? 

(The  document  last  introduced  i'n  evidence 
was  marked  Plaintiff's  Exhibit  E.) 
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Form  880— Revised  July  1942 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

List:  Nov.  '45. 

ORIGINAL 
Notice  and  Demand  for  Estate  Tax 

Collector's  Paid  Stamp: 

Rec'd  with  remittance  94  Nov.  27,  1945,  Coll.  Int. 
Rev.,  1st  Dist.,  Cal. 

To  avoid  further  interest  the  amount  on  this  no- 
tice must  be  paid  to  Collector  of  Internal  Revenue 
at  San  Francisco,  Calif. 
Date  November  26, 1945. 
Name  and  Address : 

Estate  of  William  S.  Godfrey,  Jr., 

c/o  Louise  K.  Godfrey,  Executrix 

232  Mallorca  Way 

San  Francisco,  Calif. 
Old  Balance  or  Remarks: 

Died:  Nov.  6,  1944 

Deficiency  Estate  Tax 

Waiver 
Assessment : 

$4,290.76 
Amount  Paid: 

$4,290.76 
Balance  Due : 

[Endorsed]  :     Filed  April  9,  1948. 
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Mr.  Pe<?kham:  The  copies  that  you  requested— 
Mr.  Licking  requested — he  already  has  annexed  to 
an  affidavit. 

Mr.  Licking :     They  are  attached  to  the  affidavit  ? 
Mr.  Peckham :    Yes. 
Mr.  Licking:     Thank  you. 

Mr.  Peckham:  From  the  guardianship  proceed- 
ing we  offer  in  evidence  the — San  Francisco  Su- 
perior Number  76422,  we  offer  in  evidence  Order 
Appointing  Guardian,  Duplicate  of  letters  of  Guard- 
ianship, a  copy  of  Petition  for  Leave  to  Borrow 
Money,  the  Order  Permitting  the  Borrowing  of 
Money,  and  the  Appraisement  in  the  Guardianship 
of  William  S.  Godfrey,  San  Francisco  Number 
76422. 

Mr.  Licking:  I  have  no  objection.  I  have  no 
doubt  those  are  proper  copies,  but  it  seems  to  me 
they  are  immaterial. 

Mr.  Peckham :     Counsel  waiving  certification  % 
Mr.  Licking:     I  am  waiving  certification  of  the 
copies,  but  it  seems  to  me  they  are  immaterial. 
The  Court :     What  is  the  materiality  % 
Mr.  Peckham:     If  the  Court  please,  one  of  the 
things   that   the   Government   relied   upon   is   that 
when  this  disability  fell  on  Mr.  Godfrey,  Mr.  God- 
frey became  incompetent,  and  she  tried  to  restore 
him  to  competency  and  incurred  claims  and  bills, 
the  children  were  in  college,   she   had  to   borrow 
money,  and  she  borrowed  the  money  the  first  way 
she  could  get  it  without  pledging  the  stock  in  the 
corporation,   and   that   was   by   borrowing   on   the 
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policies,  and  the  Government  has  contended  that 
by  borrowing  money  as  his  guardian  that  constitutes 
an  admission  that  the  policies  were  not  her  policies, 
that  the  policies  were  policies  of  the  estate. 

Mr.  Licking:  For  that  purpose  I  withdraw  my 
objection. 

(The   documents   referred   to   were   marked 
Plaintiff's  Exhibit  F.) 

PLAINTIFF'S  EXHIBIT  F 

In  the  Superior  Court  of  the  City  and  County  of 
San  Francisco,  State  of  California 

INVENTORY  AND  APPRAISEMENT 

Probate  Code  600-609 
No.  76422  Probate 

In  the  Matter  of  the  Estate  of 

WILLIAM  S.  GODFREY,  JR., 

An  incompetent  person. 

Date  of  Adjudication  of  Incompetent :  September 
16,  1937. 

OATH  OF  APPRAISER 
State  of  California, 
City  and  County  of  San  Francisco — ss. 

P.  Paul  Vlautin,  Sr.,  appraiser  of  the  estate  of 
William  S.  Godfrey,  Jr.,  an  incompetent,  being 
sworn,  says:  that  he  will  truly,  honestly,  and  im- 
partially appraise  the  property  of  said  estate,  which 
shall  be  exhibited  to  him,  according  to  the  best  of 
his  knowledge  and  ability. 

P.  PAUL  VLAUTIN. 
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Subscribed  and  sworn  to  before  me,  this  19th  day 
of  October,  1937. 

[Seal]  MARGARET  IRWIN, 

Notary. 
My  Commission  Expires  February  24,  1938. 

OATH  OF  GUARDIAN 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Louise  K.  Godfrey,  Guardian  of  the  Person  and 
Estate  of  said  incompetent,  being  sworn,  says :  That 
the  annexed  inventory  contains  a  true  statement  of 
all  the  estate  of  the  said  in<!ompetent,  which  has 
come  to  her  knowledge  and  possession,  and  par- 
ticularly of  all  money  belonging  to  the  incompetent, 
and  of  all  just  claims  of  the  said  incompetent 
against  af&ant. 

/s/  LOUISE  K.  GODFREY. 

Subscribed  and  sworn  to  before  me,  this  20th  day 
of  October,  1937. 

[Seal]  EMILY  K.  McCORRY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  January  16,  1939. 

INVENTORY 

Money  belonging  to  said  incompetent  which  has 
come  to  the  hands  of  the  Guardian — None. 

Cash  in  the  bank  at  Jones  &  Market  Branch  at 
the  Anglo  California  National  Bank— $268.70. 
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Corporate  Stocks 
Certiticate  No.   14  for  167  shares  of 
common  stock  of  the  Irving  Theatre  & 
Realt}'  Co.,  a  corporation — vahiecl  at — 

Certificate  No.  8  for  1  share  of  common 
stock  of  Irving  Theati'e  &  Realty  Co.,  a 
corporation— Valued  at  $15,000.00 

Certificate  No.  33  for  99  shares  of  com- 
mon stock  of  North  Beach  Theatres  Inc., 
a  corporation — valued  at — 

Certificate  No.  24  for  1  share  of  com- 
mon stock  of  North  Beach  Theatres  Inc., 
a  corporation — Valued  at   5,000.00 

Certificate  No.  14  for  500  shares  of 
Fairmont  Theatre  Co.,  a  corporation — 
valued  at — 

Certificate  No.  9  for  1000  shares  of 
common  stock  of  Fairmont  Theatre  Co., 
a  corporation — valued  at —  . 

Certificate  No.  1  for  1  share  of  com- 
mon stock  of  Fairmont  Theatre  Co.,  a 
corjDoration — Valued  at   5,000.00 

Certificate  No.  C-251032  for  100  shares 
of  common  stock  of  Standard  Brands 
Inc.,  a  corporation — Valued  at 975.00 

Certificate  No.  WO-47118  for  8  shares 
Radio  Corporation  of  America,  a  corpo- 
ration— Valued  at  66.00 
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Fractional  receipt  No.  214485  for  frac- 
tional interest  of  26  shares  of  common 
stock  of  Radio  Corporation  of  America, 
option  date  expired — Valued  at nil 

Certificate  No.  N.F.  68664  for  20  shares 
of  common  stock  of  P.  CI.  &  E.  Co.,  a 
corporation — Valued  at  505.00 

Certificate  No.  F-108865  for  2  shares 
of  common  stock  of  P.  G.  &  E.  Co.,  a 
corporation — Valued  at 50.50 

1  promissory  note  for  $13,000.00  from 
the  Fairmont  Theatre  Co.,  a  corporation, 
to  the  order  of  William  S.  Godfrey,  Jr., 
dated  July  16,  1937— Vakied  at 13,000.00 

Total   $39,865.20 

So  far  as  can  be  ascertained  by  said  Guardian  the 
estate  mentioned  in  the  foregoing  inventory  is  com- 
munity property. 

I,  the  undersigned  appraiser  of  the  estate  of  Wil- 
liam S.  Godfrey,  Jr.,  an  incompetent,  hereby  certify 
that  the  property  in  the  foregoing  inventory  de- 
cribed  has  been  exhibited  to  and  examined  by  me, 
and  that  I  appraise  each  item  thereof  as  of  the  time 
of  the  adjudication  of  incompetent,  at  the  figures 
set  opposite  that  item,  and  the  whole  of  said  prop- 
erty at  the  sum  of  Thirty  Nine  Thousand  Eight 
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Hundred  and  Sixty-Five  and  20/100  dollars  ($39,- 
865.20). 

Dated:  October  19th,  1937. 

P.  PAUL  VLAUTIN,  SR., 
Appraiser. 

Verified  Account  of  Appraisers 
Estate  of  Willam  S.  Godfrey,  Jr.,  Incompetent, 

To  P.  Paul  Vlautin,  appraiser.   Dr. 
To  compensation  for  services  in  appraising  said 

estate — items  as  follows :  .  . .  .  days  services  at  $ ... . 

per  day  each: — $39.86. 

Necessary  disbursements — as  follows :  Notary  fees 

—$1.50:  Total— $41.36. 

State  of  California, 

County  of  San  Francisco — ss. 

P.  Paul  Vlautin,  Sr.,  the  appraiser  above  named, 
being  duly  sworn,  say:  that  the  foregoing  bill  of 
items  is  correct  and  just,  and  that  the  services  have 
been  duly  rendered  as  therein  set  forth. 

P.  PAUL  VLAUTIN,  SR. 

Subscribed  and  sworn  to  before  me,  this  19th  day 
of  October,  1937. 

[Seal]  MARGARET  IRWIN. 

My  Commission  Expires  February  24,  1938. 

I.  M.  PECKHAM, 
GEORGE  E.  HARRIS, 

Attorneys  for  Guardian. 
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In  the  Superior  Court  of  the  State  of  California, 

in  and  for  the  City  and  County  of  San  Francisco 

No.  76422  Dept.  No.  9  Probate 

In  the  Matter  of  the  Estate  and  Guardianship  of 

WILLIAM  S.  GODFREY,  JR., 

an  incompetent  person. 

ORDER  AUTHORIZING  BORROWING 
OF  MONEY 

On  reading  and  filing  the  verified  petition  of 
Louise  K.  Godfrey,  guardian  of  the  person  and  es- 
tate of  said  ward,  and  good  cause  appearing  there- 
for, it  is  hereby  ordered,  adjudged  and  decreed  that 
Louise  K.  Godfrey,  guardian  of  the  person  and  es- 
tate of  William  S.  Godfrey,  Jr.,  the  above  named 
ward,  be  and  she  hereby  is  authorized  and  directed 
to  borrow  from  the  New  York  Life  Insurance  Com- 
pany, a  life  insurance  corporation,  incorporated  in 
the  State  of  New  York,  the  sum  of  $6534.00  upon 
the  following  policies  upon  the  life  of  said  ward,  in 
the  following  amounts: 

policy  number  10,899,289  $1159.00 

policy  number  10,899,287  $2875.00 

policy  number    8,751,507  $2500.00 

a  total  of  $6534.00 

Done  in  Open  Court  at  San  Francisco,  this  18th 
day  of  September,  1937. 


Judge  of  said  Superior  Court. 
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In  the  Superior  Court  of  the  State  of  California, 

in  and  for  the  City  and  Count}^  of  San  Francisco 

No.  76422  Dept.  No.  9  Probate 

In  the  Matter  of  the  Estate  and  Guardianship  of 

WILLIAM  S.  GODFREY,  JE., 

an  incompetent  person. 

PETITION  FOR  LEAVE  TO  BORROW  MONEY 

To  the  above  entitled  Superior  Court,  the  Peti- 
tion of  Louise  K.  Godfrey,  guardian  of  the  above 
named  incompetent  respectfully  shows: 

I. 

That  on  September  16,  1937,  the  above  entitled 
Court  duly  gave,  and  made  its  order  appointing  pe- 
titioner as  guardian  of  the  above  named  ward;  that 
petitioner  immediately  qualified  as  such  and  is  now 
the  duly  appointed,  qualified  and  acting  guardian 
of  the  person  and  estate  of  said  ward. 

II. 

That  said  ward  was  under  treatment  privately  for 
more  than  three  months  at  the  time  his  disability 
came  upon  him,  and  bills  were  incurred,  the  exact 
extent  of  which  has  not  vet  been  determined.  At 
said  time,  arrangements  had  also  been  made  to 
matriculate  the  son  and  daughter  of  said  ward  in 
Menlo  Junior  College  and  Mills  College  respectively, 
and  notwithstanding  said  disabilit}^  it  seemed  wise 
to  petitioner  to  carry  out  the  plans  of  said  ward 
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and   have   said   son   and   daughter   matriculate   as 
planned;  that  the  expenses  of  said  matriculation 
wiU  be  $1350.00  and  $1300.00  respectively. 

III. 

That  there  is  only  a  small  amount  of  cash,  $100.00 
or  thereabouts,  that  has  come  into  the  hands  of  pe- 
titioner as  guardian  of  said  ward,  but  said  ward  had 
three  separate  policies  of  life  insurance  with  the 
New  York  Life  InsuranceCompany,  a  life  insurance 
company  incorporated  in  the  State  of  New  York, 
one  numl3ered  10,899,289,  for  $10,000.00;  one  num- 
bered 10,899,287,  for  $25,000.00,  and  one  numbered 
8,751,507,  for  $15,000.00;  that  the  loan  value  of  said 
policies  is  in  excess  of  $8400.00;  that  it  is  for  the 
best  interest  of  the  estate  of  said  ward  to  borrow 
from  said  life  insurance  company,  the  following 
sums  on  each  of  said  policies : 

policy  10,899,289,  the  sum  of  $1159.00 
policy  10,899,287,  the  sum  of  $2875.00 
policy  8,751,507,  the  sum  of  $2500.00 
a  total  of  $6534.00 

that  in  the  opinion  of  petitioner,  it  is  necessary, 
expedient  and  for  the  best  interest  of  the  estate  of 
said  ward  to  borrow  said  sums. 

Wherefore,  petitioner  prays  the  order  of  the 
above  entitled  Court  authorizing  said  petitioner  as 
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guardian  of  said  ward  to  borrow  the  sum  of  $6534.00 
from  said  life  insurance  company  on  said  polices. 
LOUISE  K.  GODFREY, 
Guardian  of  said  ward, 
By  I.  M.  PECKHAM  and 
GEORGE  HARRIS, 

Attorneys  for  said  Guardian. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Louise  K.  Godfrey,  being  first  duly  sworn,  de- 
poses and  says: 

That  she  is  the  petitioner  in  the  foregoing  Peti- 
tion, and  the  guardian  of  the  above  named  incompe- 
tent; that  she  has  read  the  foregoing  Petition  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  her  own  knowledge,  except  as  to  those  matters 
that  are  therein  stated  upon  her  information  and 
belief,  and  as  to  those  matters,  she  believes  it  to  be 
true. 


Subscribed  and  sworn  to  before  me  this day 

of  September,  1937. 


Notary  Public  in  and  for  the  City  and  County  of 

San  Francisco,  State  of  California. 
County  Clerk  Probate  Dept.  Form  No.  15 
Duplicate  Filed  September  16,  1937. 

H.  A.  VAN  DER  ZEE, 
Clerk, 
By  /s/  S.  T.  HUGHES, 
Deputy  Clerk. 
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In  the  Superior  Court  of  the  State  of  California, 

in  and  for  the  City  and  County  of  San  Francisco 

LETTERS  OF  GUARDIANSHIP 

Department  No.  9  Probate 
No.  76422 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Louise  K.  Godfrey  is  hereby  appointed  Guard- 
ian of  the  Person  and  Estate  of  William  S.  God- 
frey, Jr.,  an  incompetent  person. 

Witness,  H.  A.  van  der  Zee,  Clerk  of  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
City  and  County  of  San  Francisco,  with  the 
Seal  of  said  Court  affixed  this  16th  day  of  Sep- 
tember, A.D.  1937. 

By  order  of  the  Court, 

H.  A.  VAN  DER  ZEE, 
Clerk, 
[Seal]  By  /s/  S.  I.  HUGHES, 
Deputy  Clerk. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

I  do  solemnly  swear  that  I  will  support  the  Con- 
stitution of  the  United  States,  and  the  Constitution 
of  the  State  of  California ;  and  that  I  will  faithfully 
discharge  the  duties  of  Guardian  of  the  Person  and 
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Estate  of  William  S.  Godfrey,  Jr.,  an  incompetent 
person,  according  to  law. 

/s/  LOUISE  K.  GODFREY. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  September,  1937. 

/s/  S.  I.  HUGHES, 

Deputy  County  Clerk. 

In  the  Superior  Court  of  the  State  of  California, 

in  and  for  the  City  and  County  of  San  Francisco 

Department  No.  9  Probate 

No.  76422 

ORDER  APPOINTING  GUARDIAN 

In  the  Matter  of  the  Estate  and  Guardionship  of 

WILLIAM  S.  GODFREY,  JR., 

an  incompetent  person. 

The  petition  of  Louise  K.  Godfrey  praying  to  be 
appointed  the  Guardian  of  the  person  and  estate  of 
said  William  S.  Godfrey,  Jr.,  an  incompetent  per- 
son, coming  on  regularly  to  be  heard,  upon  due 
proof  to  the  satisfaction  of  said  Court  that  notice 
has  been  given  to  the  relatives  of  the  said  William 
S.  Godfrey,  Jr.,  an  incompetent  person,  residing  in 
this  City  and  County,  and  to  the  person  under  whose 
care  said  William  S.  Godfrey,  Jr.,  now  is  as  re- 
quired by  law  and  as  directed  by  this  Court ;  and  it 
duly  appearing  to  the  Court  that  said  William  S. 
Godfrey,  Jr.,  is  a  resident  of  the  said   City  and 
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County,  and  that  he  has  estate  within  the  State  of 
California,  which  need  the  care  and  attention  of 
some  fit  and  proper  person,  which  estate  is  of  the 

value  of  $ 

It  Is  Hereby  Ordered,  That  said  Louise  K.  God- 
frey be  and  she  is  hereby  appointed  Guardian  of  the 
person  and  estate  of  said  William  S.  Godfrey,  Jr., 
an  incompetent  person,  and  that  letters  of  Guard- 
ianship of  the  person  and  estate  of  said  William  S. 
Godfrey,  Jr.,  an  incompetent  person,  be  issued  to 
Louise  K.  Godfrey  upon  her  giving  bond  to  said 
William  S.  Godfrey,  Jr.  said  incompetent,  in  the 
sum  of  Five  Thousand  Dollars. 

Dated  this  16th  day  of  September,  1937. 
/s/  F.  H.  DUNNE, 

Judge  of  the  Superior  Court. 

Filed  October  20,  1937. 

H.  A.  VAN  DER  ZEE, 
Clerk. 

[Endorsed]  :     Filed  April  9,  1948. 


Mr.  Peckham:  Now,  from  the  probate  estate 
number  97680  we  offer  in  evidence  the  last  will  and 
testament — you  have  a  copy  that  you  prefer  to  have 
me  use  instead  of  mine*? 

Mr.  Licking:  The  copy  I  have  is  one  of  these 
unfortunate  small  photostatic  reproductions. 

Mr.  Peckham:     The  only  significance  of  it  is  the 
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provision  leaving  his  estate  to  Mrs.  Godfrey.    We 
will  substitnte  that  for  this,  if  you  don't  mind. 

Mr.  Licking :     What  do  you  mean  1 

Mr.  Peckham:  For  this  one  (exhibiting).  My 
cojjy,  you  object  to  that  because  it  is  marked. 

Mr.  Licking:  There  are  some  pencil  marks  on 
this,  if  the  Court  please.  They  would  not  mislead 
the  Court,  if  your  Honor  please,  and  they  can  be 
erased.   It  is  easier  to  read  that  than  this. 

Mr.  Peckham:  We  offer,  then,  from  the  probate 
records  the  copy  of  the  will  of  March  4,  1930,  the 
order  admitting  it  to  probate,  the  letters  testamen- 
tary, and  the  decree  of  settlement  of  first  and  final 
account  and  of  distribution,  as  one  exhibit  next  in 
order. 

Mr.  Licking:  I  have  no  objection  to  the  correct- 
ness of  the  copies;  however,  I  can't  see  the  ma- 
teriality of  it  to  the  question  here,  and  I  object  on 
that  ground. 

The  Court:     Overruled. 

(The   documents    referred   to   were   marked 
Plaintiff's  Exhibit  G.) 
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PLAINTIFF'S  EXHIBIT  G 

In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco 

No.  97680 

In  the  Matter  of  the  Estate 

of 

WILLIAM  S,  GODFREY,  JR., 

Deceased. 

DECREE  OF  SETTLEMENT  OF  FIRST  AND 
FINAL  ACCOUNT  AND  OF  DISTRIBU- 
TION 

Comes  now  Louise  K.  Godfrey,  the  executrix  of 
the  last  will  and  testament  of  William  S.  Godfrey, 
Jr.,  said  decedent,  by  I.  M.  Peckham,  her  at- 
torney, and  presents  to  the  court  for  settlement  and 
allowance,  her  first  and  final  account  showing 
charges  in  favor  of  said  estate  amounting  to  $104,- 
300.31,  and  claiming  credits  amounting  to  $19,537.95 
and  leaving  a  balance  of  $84,762.36  in  her  hands 
belonging  to  the  said  estate  and  she  now  proves  to 
the  satisfaction  of  the  court  that  the  said  account 
was  filed  on  July  16,  1945 ;  that  on  the  same  day  the 
Clerk  appointed  the  30th  day  of  July,  1945,  as  the 
day  for  the  settlement  thereof  and  that  due  notice 
of  the  time  and  place  of  the  said  settlement  and 
hearing  has  been  duly  given  as  required  by  law  and 
no  person  appearing  to  except  to  or  contest  said 
account  the  court,  after  hearing  the  evidence,  finds 
said  account  correct. 

Wherefore,  It  Is  Ordered,  Adjudged  knd  Decreed 


vs.  James  G.  Smyth  103 

by  the  court  that  said  account  be  and  it  hereby  is 
in  all  respects  approved,  allowed  and  settled  as 
presented  and  that  the  attorney 's  fees  of  said  execu- 
trix for  the  ordinary  and  extraordinary  services  of 
said  attorney  be  fixed,  settled  and  allowed  at  the 
sum  of  $1800.00 

And  it  appearing  that  on  the  same  day  the  execu- 
trix filed  her  petition  for  distribution  and  that  the 
same  was  set  for  hearing  at  the  same  time  and  that 
due  and  legal  notice  of  the  time  and  place  of  hear- 
ing has  been  given  as  required  by  law  and  the  court, 
after  hearing  the  evidence,  orders  distribution  of 
said  estate  as  follows : 

It  is  ordered,  adjudged  and  decreed  by  the  court 
that  said  deceased  left  surviving  as  his  only  heirs 
at  law,  those  certain  persons  whose  names  and  re- 
lationship to  said  de<3edent  are  as  follows: 

Louise  K.  Godfrey,  widow,  residing  at  232  Mal- 
lorca  Way,  San  Francisco,  California; 

Norma  A.  Godfrey,  daughter,  residing  at  232  Mal- 
lorca  Way,  San  Francisco,  California; 

William  S.  Godfrey  III,  residing  at  206  Fair- 
mont Street,  San  Francisco,  California. 

Said  decedent  died  testate  and  all  of  his  estate 
w^as  distributed  ])y  his  will  as  hereinafter  decreed 
and  all  the  residue  of  said  estate  and  all  other 
property  of  said  estate  either  described  herein  or 
not,  whether  known  or  unknown  and  wheresoever 
situated  be  distributed  according  to  law  and  the 
provisions  of  said  will  as  follows : 
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To  Louise  K.  Godfrey  all  of  the  residue  of  said 

estate. 

Said  residue  so  distributed  to  Louise  K.  God- 
frey, consists,  insofar  as  is  now  known,  of  the  fol- 
lowing items: 

Cash  in  the  Jones-Market  Branch  of  the  Anglo 
California  Trust  Company. 

U.  S.  War  Bonds  of  the  face  value  of. 

1  Pontiac  1937  business  coupe  automobile. 

1  Olds  1940  Sedan  automobile. 

Household  furniture  at  residence  at  232  Mal- 
lorca  A¥ay,  San  Francisco,  California. 

The  following  certificates  of  corporate  stock: 

Cert.  #14  for  167  shares  and  cert.  #8  for  1 
share  of  common  stock  of  Irving  Theatre  and 
Realty  Co.,  a  corporation  incorporated  in  the  State 
of  California. 

Cert.  #14  for  500  shares,  cert.  #9  for  1000 
shares  and  cert.  #1  for  1  share  of  common  stock 
of  Fairmont  Theatre  Company,  a  corporation  in- 
corporated in  the  State  of  California. 

Cert.  #33  for  99  shares  and  cert.  #24  for  1 
share  of  common  stock  of  North  Beach  Theatres, 
Inc.,  a  corporation  incorporated  in  the  State  of 
California. 

Cert.  #NT  65704  for  25  shares  of  common  stock 
of  Standard  Brands,  Inc.,  a  corporation. 

Cert.  #WO-47118  for  8  shares  of  common  stock 
of  Radio  Corporation  of  America,  a  corporation. 

Cert.  #NF  68664  for  20  shares,  and  cert.  #F- 
108865  for  2  shares  of  common  stock  of  Pacific  Gas 
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and   Electric    Co.,    a    corporation    incorporated    in 
the  State  of  California. 

Done  in  Open  Court  this  30th  day  of  July,  1945. 
T.  I.  FITZPATRICK, 

Judge  of  Said  Superior  Court. 

[Endorsed] :     Filed  July  30,  1945,  H.  A.  van  der 
Zee,  Clerk,  by  lAither  Dobson,  Deputy  Clerk. 


In  the  Superior  Court  of  the  State  of  California  in 

and  for  the  City  and  County  of  San  Francisco 

Department  No.  9  Probate 

Letters  Testamentary 

No.  97680 
State  of  California, 
City  and  Comity  of  San  Francisco — ss. 

The  last  A¥ill  of  William  S.  Godfrey,  sometimes 
called  William  S.  Godfrey,  Jr.,  sometimes  called 
William  Sherman  Godfrey,  sometimes  called  Wil- 
liam Sherman  Godfrey,  Jr.,  deceased,  having  been 
proved  and  recorded  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco,  Louise  K.  Godfrey  who  is  named 
therein  as  such,  is  hereby  appointed  Executrix 
thereof. 

Witness,  H.  A.  van  der  Zee,  Clerk  of  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
City  and  County  of  San  Francisco,  with  the 
Seal  of  said  Court  affixed. 
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Dated  December  1st,  1944. 

By  order  of  the  Court, 

H.  A.  VAN  DER  ZEE, 

Clerk. 
[Seal]  By  /s/  [Illegible.] 

Deputy  Clerk. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

I  do  solemnly  swear  that  I  will  support  the  Con- 
stitution of  the  United  States,  and  the  Constitution 
of  the  State  of  California;  and  that  I  will  faith- 
fully discharge  the  duties  of  Executrix  of  the  Last 
Will  and  Testament  of  the  above-named  deceased, 
according  to  law. 

/s/  LOUISE  K.  GODFREY. 

Subscribed  and  sworn  to  before  me  Dec.  1,  1944. 
/s/  [Illegible.] 

Deputy  County  Clerk. 
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In  the  Superior  Court  of  the  State  of  California 
in  and  for  tlie  City  and  County  of  San  Fran- 
cisco 

No.   97680— Dept.  No.  9 

In  the  Matter  of  the  Estate 

of 

WILLIAM  S.  GODFREY,  Sometimes  Called  Wil- 
liam S.  Godfrey,  Jr.,  Sometimes  Called  Wil- 
liam Sherman  Godfrey,  Sometimes  Called  Wil- 
liam Sherman  Godfrey,  Jr., 

Deceased. 

ORDER  ADMITTING  WILL  TO  PROBATE 
AND  FOR  LETTERS  TESTAMENTARY 
AND  FOR  FAMILY  ALLOWANCE  PEND- 
ING RETURN  OF  INVENTORY 

Now  comes  the  petitioner,  Louise  K.  Godfrey,  by 
I.  M.  Peckham,  her  attorney,  and  proves  to  the 
satisfaction  of  the  court  that  the  time  for  hearing 
the  petition  for  probate  of  the  will  herein  filed  on 
the  16tli  day  of  November,  1944,  and  for  letters  tes- 
tamentary thereon,  was  by  the  Clerk  duly  set  for 
December  1,  1944,  and  that  notice  of  said  hearing- 
has  been  duly  given  in  the  manner  and  for  the  time 
required  by  law;  and  no  person  appearing  to  con- 
test the  said  petition,  the  court  proceeded  to  hear 
the  evidence  and  thereupon  finds  that  all  the  facts 
alleged  in  said  petition  are  true  and  that  said  pe- 
tition ought  to  be  granted. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
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by  the  court  that  William  S.  Godfrey,  also  called 
William  S.  Godfrey,  Jr.,  also  called  William  Sher- 
man Godfrey,  also  called  William  Sherman  God- 
frey, Jr.,  died  on  November  6,  1944,  a  resident  of 
the  City  and  County  of  San  Francisco,  State  of 
California,  leaving  estate  in  said  city  and  county, 
and  that  the  document  heretofore  filed,  purporting 
to  be  his  last  will,  and  so  alleged  to  be  in  said 
petition,  be  admitted  to  probate  as  the  last  will  of 
said  deceased ;  that  Louise  K.  Godfrey  be  appointed 
executrix  of  the  said  last  will  and  testament,  and 
that  letters  testamentary  issue  to  said  Louise  K. 
Godfrey  without  any  bond,  upon  her  taking  tjie 
oath  required  by  law. 

It  Is  Further  Ordered  that  the  said  executrix 
be  and  she  hereby  is  authorized  and  directed  to 
pay  to  Louise  K.  Godfrey,  widow  of  said  deceased, 
for  her  support  and  maintenance  the  sum  of  $500.00 
per  month,  the  same  to  date  from  the  date  of  the 
death  of  said  decedent,  to  wit:  November  6,  1944, 
and  to  continue  on  the  corresponding  day  of  each 
and  every  month  thereafter  during  the  administi*a- 
tion  of  said  estate,  or  until  otherwise  ordered  by 
this  court. 

Done  in  Open  Court  this  1  day  of  December, 
1944. 

/s/  T.  I.  FITZPATRICK, 

Judge  of  the  Superior  Court. 

Last  Will  and  Testament 
I,  William  S.  Godfrey,  sometimes  known  as  Wil- 
liam S.  Godfrey,  Jr.,  being  of  sound  mind  and  dis- 
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posing  memory  and  not  acting  under  the  advice, 
fraud,  influence  or  duress  of  any  person  or  persons, 
but  acting  solely  upon  my  own  free  will,  do  hereby 
make  and  declare  this  to  be  my  Last  Will  and 
Testament,  and  give  and  bequeath  my  property  of 
whatever  I  may  die  possessed  of,  in  the  following 
manner,  that  is  to  say: 

First: — I  desire  to  be  buried  according  to  mv 
station  in  life  and  direct  my  Executrix,  herein- 
after appointed,  to  pay  the  expenses  of  my  fu- 
neral and  those  of  my  last  illness,  as  soon  as  there 
is  sufficient  moneys  in  my  estate  to  liquidate  the 
same. 

Second : — I  give  and  bequeath  my  property,  what- 
ever I  may  die  possessed  of,  real,  personal  or  mixed, 
to  my  beloved  wife,  Louise  Godfrey,  without  any 
qualifications,  limitations  or  conditions. 

Third: — I  expressly  make  no  provision  for  my 
children,  William  S.  Godfrey  and  Norma  Godfrey, 
minors,  as  I  am  satisfied  in  my  mind  that  my  be- 
loved wife  will  take  care  of  them  and  each  of  them 
to  the  best  of  her  ability  and  give  them  such  sup- 
I^ort,  maintenance  and  education  as  I  would  have 
done  if  living. 

Fourth : — I  hereby  designate  and  appoint  my  said 
wife,  Louise  Godfrey,  sole  Executrix  of  this  My  Last 
Will  and  Testament,  and  expressly  request  that  no 
bonds  or  undertaking  be  required  of  her  ])rior  to 
qualifying  as  such,  and  I  further  authorize  and  em- 
2)ower  her,  the  said  Louise  Godfrey,  as  such  Execu- 
trix, to  sell  the  whole  or  any  portion  of  my  estate 
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at  public  or  private  sale,  as  she  may  deem  best  and 
beneficial,  without  the  necessity  of  obtaining  there- 
for an  order  of  Court  prior  to  the  making  of  said 
sale,  and  without  being  required  to  give  any  bond 
or  undertaking  prior  to  such  sale. 

In  Witness  Whereof,   I  have   hereunto  set  my 
hand  and  seal  this  4th  day  of  March,  1930. 
[Seal]  WILLIAM  S.  GODFREY. 

We,  the  undersigned,  do  hereby  certify  that  on 
the  date  last  written,  William  S.  Godfrey,  some- 
times known  as  William  S.  Godfrey,  Jr.,  executed 
the  above  instrument  in  our  presence  and  in  the 
presence  of  each  other,  and  then  and  there  declared 
to  us  and  each  of  us,  in  the  presence  of  each  other, 
that  the  same  was  his  Last  Will  and  Testament; 
and  we  thereupon,  at  his  request  and  in  his  pres- 
ence and  in  the  presence  of  each  other,  signed  our 
names  as  witnesses  thereto. 

HARRY  SACK, 

Residing  at  Whitcomb  Hotel, 
San  Francisco. 
A.  NEWBURGH, 

Residing  at  2257  Vallejo  St., 
San  Francisco,  Cal. 

[Endorsed]:     Filed  April  9,  1948. 


Mr.  Peckham:  The  order  for  discharge  is  not 
there,  your  Honor,  but  actually  it  was  made  Sep- 
tember 17  of  1945,  and  I  think  counsel  will  prob- 
ably stipulate  to  that. 
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Mr.  Licking:  I  have  no  question — you  can  sub- 
stitute a  copy  when  you  get  it,  I  have  no  question 
that  that  is  a  fact,  but  it  seems  to  me  it  is  incom- 
petent and  immaterial  to  any  issue  here,  and  I  ob- 
ject on  that  ground. 

The  Court:  I  don't  see  the  materiality  of  the 
discharge. 

Mr.  Peckham:  It  is  just  this,  your  Honor: 
It  is  necessary  to  find  the  claim  for  this  refund  com- 
pletely in  the  distributee,  Mrs.  Godfrey,  that  she 
be  discharged  in  the  probate  proceeding. 

The  Court:  If  there  was  a  distribution,  wouldn't 
that  find  it? 

Mr.  Peckham:     Pardon  me? 

The  Court:  If  there  was  a  distribution,  wouldn't 
■that  find  it? 

Mr.  Peckham :  I  would  say  so,  but  not  mider  the 
view  of  the  Treasury,  your  Honor. 

The  Court:     Sustained. 

Mr.  Peckham:  Now,  the  seventeenth  allegation 
we  allege  that  by  reason  of  the  wrongful  inclusion 
of  these  two  policies  there  was  an  overcharge  of 
estate  taxes  of  $10,088.90.  My  tax  accountant  has 
died  several  months  back,  and  I  understand  it  is 
the  practice,  if  counsel  consents  to  it,  if  the  Court 
finds  that  these  policies  were  wrongfully  included, 
that  the  matter  be  referred  to  the  Internal  Reve- 
nue to  refigure  the  tax  with  the  policies  out.  We 
have  had  difficulties  with  adjustments  and  they 
have  all  to  be  referred  afterwards  to  provide  for 
that,  because  the  controller  and  the  treasury  won't 
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pay  the  judgment  where  the  interest  is  not  figured 
according  to  their  policies. 

In  other  words,  your  Honor,  we  will  consent  to 
the  substitution  of  the  Treasury  Department  for 
this  Court. 

The  Court:  Substitute  the  executive  branch  for 
the  judicial. 

Mr.  Peckham:     Is  that  agreeable?  [13*] 

Mr.  Licking:  I  feel  that  is  proper.  If  there  is 
anything  due,  the  sum  that  is  due  will  be  because 
of  improper  inclusion  of  these  two  policies  in  the 
trust  fund. 

Mr.  Peckham:  Mrs.  Godfrey,  will  you  come  for- 
ward— oh,  Mr.  Rattenbury,  one  of  the  witnesses 
in  this  case,  is  the  agent  who  wrote  these  policies, 
your  Honor,  and  I  prepared  an  affidavit  for  Mr. 
Rattenbury  after  examining  him  very  carefully  in 
the  office  of  Mr.  Cody,  and  submitted  a  copy  to 
counsel  to  stipulate  that  if  he  were  called  he  would 
testify  that  way,  and  counsel  told  me  that  he  could 
not  see  his  way  to  so  stipulate,  so  I  subpoenaed  Mr. 
Rattenbury,  who  was  down  here  and  reported  to  my 
office  yesterday,  and  the  situation  in  his  household 
is  this,  that  his  wife  has  been  operated  on  for  a 
tumor,  proved  to  be  malignant,  and  the  succession 
of  operations  has  affected  her  mentally  and  he  is 
afraid  to  leave  her  any  more,  he  can't  leave  her 
any  more.  He  lives  up  in  Dixon.  He  is  the  same 
W.  A.  Rattenbury  who  was  in  charge  of  the  Sacra- 
mento office  of  the  New  York  Life  at  one  time.   He 
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Transcript. 
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still  keeps  an  office  in  Sacramento.  So  under  the 
circumstances  he  cannot  be  here,  and  he  has  made 
an  affidavit  and  requests  the  Court  to  excuse  him 
from  testifying*  here,  and  accept  in  lieu  thereof  the 
testimony  he  has  given  in  the  affidavit  which  was 
formerly  prepared. 

Mr.  Licking:  Well,  I  haven't  any  doubt  that  Mr. 
Rattenbury,  if  called  and  if  permitted  by  the  Court 
to  answer  the  interrogatories  which  elicited  the 
statements  made  in  this  affidavit  would  make 
those  statements,  but  the  materiality  of  the  state- 
ments and  the  propriety  of  the  statements  is  ob- 
jectionable— most  of  the  statements  made  by  Mr. 
Rattenbury  in  this  affidavit  are  immaterial,  a  great 
many  of  them  are  clearly  hearsay,  and  from  the 
■  first  testimony  introduced  in  what  he  considered  a 
clear  violation  of  the  trust  covenant,  they  are  ob- 
jectionable entirely  on  that  ground.  The  covenant 
of  the  trust  provides  that  the  beneficiaries  may 
be  changed.    That  is  the  trust  that  is  in  eivdence. 

If  your  Honor  will  look  through  the  affidavit,  it 
is  short 

Mr.  Peckham:  The  affidavit  I  propose  to  file 
with  the  affidavit  he  made  yesterday  explaining  why 
he  is  not  here  this  morning 

Mr.  Licking:  Wei],  the  affidavit  explaining  why 
he  is  not  here,  there  is  no  objection. 

Mr.  Peckham:  Your  Honor  doesn't  want  that 
read,  do  you*? 

The  Court:     No. 

Mr.  Peckham:     We  will  offer  that  in  evidence. 
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(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  H.) 

Mr.  Licking:  I  don't  think  there  is  any  ques- 
tion but  what  that  is  true. 

Mr.  Peckham:  Now,  the  affidavit  of  Rattenbury 
itself  is  [15]  this,  and  I  suggest  that  we  examine 
and  go  over  the  contents  of  it. 

Mr.  Rattenbury,  sworn — title  of  court  and  cause, 
affidavit  of  witness  and  stipulation. 

"W.  A.  Rattenbury,  being  first  duly  sworn,  says: 

*'I  am  a  citizen  of  the  United  States  and  of  the 
State  of  California  over  the  age  of  twenty-one 
years  and  not  a  party  to  the  above-entitled  action," 
and  so  forth  and  so  on. 

Mr,  Licking:  I  have  no  objection  to  the  first 
paragraph. 

Mr.  Peckham:  The  first  paragraph  you  have  no 
objection  to. 

The  second  paragraph: 

"I  knew  William  S.  Godfrey,  Jr.,  the  insured  in 
said  policies  in  his  lifetime,  and  at  the  time  of  tlie 
issuance  of  said  policies  and  trust  agreements,  and 
had  known  him  all  his  life,  I  also  knew  his  wife, 
now  his  widow,  Louise  K.  (for  Krause)  Godfrey, 
plaintiff  in  the  above-entitled  action" 

Mr.  Licking:  I  have  no  objection  to  the  sec- 
ond paragraph.  I  don't  see  that  it  proves  any- 
thing, but  it  is  not  prejudicial  to  anything. 

Mr.  Peckham:     All  right,  no  objection  to  that. 

"Prior  to  April  24,  1924,  at  San  Francisco,  Cali- 
fornia, I  sold  to  said  William  S.  Godfrey  a  pol- 
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icy  of  [16]  life  insurance  with  said  company  on  his 
life  in  the  sum  of  $15,000" 

Mr.  Licking:  It  seems  to  me  that  is  just  en- 
cumbering the  record.  The  policies  are  already  in 
evidence. 

Mr.  Peckham:  If  the  Court  will  bear  with  me, 
you  had  denials  on  information  and  belief,  you  see,- 
this  is  trying  to  overcome.  That  paragraph  you  have 
no  objection  to.    The  fourth  paragraph 

Mr.  Licking:     That  is  beginning  on  twenty"? 

Mr.  Peckham:     Line  20. 

Mr.  Licking:  It  seems  to  me  clear  as  to  that 
whole  paragraph  without  your  reading  it,  the  Court 
just  glancing  at  it,  that  the  trust  agreements  are 
in  evidence  and  that  all  that  Mr.  Rattenbury  says 
,was  provided  is  invading  the  province  of  the  Court 
and  immaterial. 

Mr.  Peckham:     Yes.    Submit  it,  your  Honor. 

The  Court:     Sustained. 

Mr.  Peckham:  "The  trust  agreements  were  pre- 
pared by  me  and  were  sent  to  the  home  office  of 
said  company  for  the  company's  execution  and  re- 
turn. 

"I  informed  Mr.  Godfrey,  the  insured,  that  it 
would  be  necessary  for  his  wife  to  sign  her  con- 
sent to  the  trusts  on  both  originals  and  both  du- 
plicates. 

"When  we  went  to  go  home  on  Masonic  Avenue, 
San  Francisco,  she  did  so  sign  her  consent  to  the 
trust  [17]  agreements.  At  that  time  she  sadi,  in 
substance,  that  it  was  a  splendid  thing  for  Will 
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(the  insured)  to  make  this  provision  for  his  fam- 
ily, and  to  agree  to  keep  up  this  policy  intact  for 
the  protection  of  her  and  the  children." 

Mr.  Licking :  It  seems  to  me  that  is  hearsay  and 
irrelevant,   "at  that  time  she  said  in  substance." 

Mr.  Peckham :     It  is  part  of  the  act  of  finding. 

The   Court :     Overruled. 

Mr.  Peckham:  ''I  was  not  present  at  any  agree- 
ments between  Mr.  Godfrey,  the  insured,  or  his 
wife,  regarding  the  policy  or  the  trust  agreements, 
but  Mr.  Godfrey,  the  insured,  always  stated  that 
it  was  his  determination  to  keep  up  the  policies  in- 
tact for  the  protection  of  Mrs.  Godfrey  and  the 
children.  He  so  stated  at  the  time  I  i:)repared  and 
he  signed  said  trust  agreements." 

Mr.  Licking:  That,  it  seems  to  me,  is  entirely 
hearsay. 

Mr.  Peckham :  If  the  Court  please,  that  is  where 
counsel  and  I  differ.  This  is  a  declaration  of  a  de- 
clarant as  to  his  state  of  mind.  The  only  person 
who  can  tell  us  that  is  the  declarant  himself. 

The  Court:     Overruled. 

Mr.  Peckham:  "He  said  nothing  about  surren- 
der or  assigning  of  policy,  or  changing  beneficiary, 
or  revoking  the  appointment  of  trustee,  but  such 
action  was  entirely  inconsistent  with  his  expressed 
intentions  at  the  time. ' '  [18] 

Mr.  Licking:  That,  of  course,  is  argumenta- 
tive. 

The  Court:     It  is  a  conclusion. 

Mr.  Licking :     It  should  go  out. 
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Mr.  Peckham:     That  is  out. 

''I  was  also  the  agent  who  negotiated  the  sale 
to  Mr.  Godfrey  of  New  York  Life  Policy  Number 
10,899,207.  I  sold  that  i^olicy  to  him  shortly  prior 
to  December  29,  1930,  and  on  said  date  said  com- 
pany made  executed  and  delivered,  and  I  delivered 
personally  said  policy  of  insurance  on  his  life 
for  $25,000  to  Mr.  Godfrey. 

"Again  I  wrote  the  policy. 

"In  general,  the  same  thing  took  place  as  to  this 
policy,  and  again  Mr.  Godfrey  ordered  similar  trust 
agreements  in  its  proceeds. 

"I  prepared  the  trust  agreements  on  or  about 
February  24,  1930,  and  procured  the  signature  of 
Mrs.  Godfrey  to  the  consent. 

.  "Again,  I  was  not  present  at  any  conversation 
between  Mr.  Godfrey  and  Mrs.  Godfrey,  as  to  any 
agreement  between  them  as  to  the  policy,  but  again 
Mr.  Godfrey  stated  his  determination  to  keep  and 
keep  up  the  policy  intact  for  the  protection  of  Mrs. 
Godfrey  and  the  children." 

Mr.  Licking :  Now,  as  to  that  latter  sentence,  be- 
ginning with  "but,"  I  have  the  same  objection  as 
heretofore,  and  I  would  like  to  have  the  Court  re- 
consider the  former  ruling  in  [19]  view  of  the  sen- 
tence, now  that  the  whole  thing  is  together  here, 
that  he  was  never  present  at  any  time  when  there 
was  any  agreement  between  Mr.  and  Mrs.  Godfrey. 

The  Court:     Same  ruling. 

Mr.  Peckham:  "Again  nothing  was  said  by  Mr. 
Godfrey  about  any  assignment  or  surrender  of  the 
policy  or  changes  of  beneficiary  therein." 
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Mr.  Licking :     That  should  certainly  go  out. 

The  Court:     Yes. 

Mr.  Peckham:  "But  such  course  was  totally  con- 
trary to  his  expressed  intention  and  concern." 

I  defer  to  his  Honor's  former  ruling. 

The  Court:     Same  ruling. 

Mr.  Peckham:  ''This  was  particularly  true  as 
to  the  1929  policy." 

Mr.  Licking :     That  also  should  go  out. 

The  Court:     Yes. 

Mr.  Peckham:  ''The  great  depression  of  that 
year  had  broken,  attendance  at  his  theaters  had 
fallen  off,  Mr.  Godfrey's  business  was  unstable, 
Bill,  Mr.  Godfrey's  son,  w^as  sickly,  Mrs.  Godfrey 
was  in  bad  health,  had  to  go  to  Arizona,  Mr.  Godfrey 
expressed  great  concern  of  the  future  of  his  business 
and  the  safety  and  security  of  his  family  and  the 
education  of  his  children  in  case  anything  happened 
to  him.  I  can  say  absolutely,  from  [20]  all  his  ex- 
pressions to  me  at  the  time,  that  nothing  w^as  fur- 
ther from  his  mind  than  surrender  or  pledging  his 
policies,  changing  his  beneficiaries  or  revoking  the 
appointments  in  the  trust  agreements." 

Mr.  Licking:  I  object  to  the  whole  of  that  para- 
graph just  read  on  the  ground  it  is  an  expression 
of  hearsay. 

The  Court:     Beginning  with 

Mr.  Peckham:  Beginning  with  "the  great  de- 
pression"? 

The   Court:     "This   is  particularly  true   of  the 
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1929  policy."    From  there  on  the  objection  is  sus- 
tained. 

Mr.  Peckham:  In  other  words,  all  the  circum- 
stances on  the  depression  and  everything  on  that, 
your  Honor  is  striking  out? 

The  Court:     Yes. 

Mr.  Peckham:  And  that  the  child  was  sick  and 
Mrs.  Godfrey 

The  Court:  I  don't  see  that  has  anything  to 
do  with  it. 

Mr.  Peckham:  I  think,  your  Honor,  we  are  en- 
titled to  show  the  background  under  which  these 
agreements  were  made  to  show  the  probability 
that  he  entered  into  such  a  contract.  It  is  corrobo- 
rative. 
,  Mr.  Licking :     Corroborative  of  what  ? 

Mr.  Peckham:  Of  what  Mrs.  Godfrey  will  tes- 
tify to  in  a  few  moments. 

The  Court:  Well,  there  might  be  some  materi- 
ality in  the  [21]  fact  that  she  was  in  poor  health 
and  the  boy  was  sickly.  The  rest  of  it  is  purely 
conclusion,  "I  can  say  absolutely  from  all  his  ex- 
pressions." 

Mr.  Peckham:  What  he  said  was  a  conclu- 
sion  

P  The  Court:  "I  can  say  absolutely  from  all  his 
expressions  to  me  at  the  time  that  nothing  was 
further  from  his  mind"  is  absolutely  a  conclusion. 

Mr.  Peckham:     I  concede  that. 

The    Court:     That    Mrs.    Godfrey    was    in    bad 
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health,  I  will  permit  that  to  stay  in,  but  as  to  the 
rest  of  it  the  objection  is  sustained. 

Mr.  Peckham:  "It  was  then  his  stated  deter- 
mination to  keep  the  policies  and  keep  them  up 
intact  for  the  protection  of  his  wife  and  children." 

Mr.  Licking:     Same  objection. 

The  Court:     Same  ruling  I  made  before. 

Mr.  Peckham:     Out? 

The  Court:     No,  in. 

Mr.  Peckham:  "At  that  time  Mr.  Godfrey  said 
he  was  not  going  to  change  his  beneficiaries  or  sur- 
render or  borrow  on  the  policy,  and  Mrs.  Godfrey 
said  in  Mr.  Godfrey's  presence  that  it  was  a  won- 
derful thing  for  Bill  to  provide  for  her  and  the 
children  in  that  way." 

Mr.  Licking:     Same  objection, 

The  Court:     Overruled.  [22] 

Mr.  Lickmg:  1  made  before,  it  is  immate- 
rial. 

The  Court:     Overruled. 

Mr.  Peckham:  "There  was  some  talk  at  the  time 
of  Mrs.  Godfrey  taking  out  a  similar  policy  on 
her  life  for  the  protection  of  Mr.  Godfrey  and 
the  children,  but  it  never  eventuated  in  a  policy, 
and  the  state  of  her  health  and  that  of  the  boy  was 
not  such  as  to  justify  issuing  a  policy  on  her  or 
the  children." 

Mr.  Licking:  What  is  the  materiality  of  that? 
I  object  on  the  ground  it  is  incompetent  and  im- 
material, it  has  nothing  to  do  with  any  possible 
issue  in  the  case. 
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The  Court:     Sustained. 

Mr.  Peckham:  "I  have  read  the  foregoing  af- 
fidavit. I  have  also  inspected  my  records  and  the 
records  of  the  New  York  Life  Insurance  Company 
on  the  matter,  and  this  affidavit  states  my  best 
recollection  at  this  time  of  the  events  it  mentions. 
W.  A.  Rattenbury.  Subscribed  and  sworn  to  be- 
fore me" — the  jurat. 

I  have  offered  the  affidavit. 

Mr.  Licking:  I  suppose  the  stipulation,  then, 
should  be  signed  admitting  the  affidavit  or  just  admit 
the  affidavit  on  the  present  offer  as  changed  by  the 
Court's  ruling. 

Mr.  Peckham:  All  the  stipulations  are  subject  to 
the  Court's  determination,  and  we  will  submit  the 
ajfifidavits  subject  to  the  Court's  determination.  [23] 
(The  affidavit  referred  to  was  marked  Plain- 
tiff's Exhibit  I.) 
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PLAINTIFF'S  EXHIBIT  I 

District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

Civil  Action  No.  27659-G 
LOUISE  K.  GODFREY, 


Plaintiff, 


vs. 


JAMES  G.  SMITH,  Collector 
etc., 


Defendant. 


AFFIDAVIT  OP  WITNESS  AND 
STIPULATION 

United  States  of  America, 
Northern  District  of  California, 
County  of  Solano — ss. 

W.  A.  Rattenbury,  being  first  duly  sworn,  says: 
I  am  a  citizen  of  the  United  States  and  of  the 
State  of  California  over  the  age  of  twenty-one  (21) 
years  and  not  a  party  to  the  above  entitled  action; 
that  I  reside  and  ever  since  prior  to  April  1,  1924, 
have  resided  continuously  in  Dixon,  County  of  So- 
lano in  said  state ;  that  on  April  1,  1924,  I  was,  and 
ever  since  said  date  have  been  an  agent  for  the 
sale  of  insuran-ce  of  the  New  York  Life  Insurance 
Compan}^,  at  all  times  herein  mentioned  a  life  in- 
surance corajDany  incorporated  in  the  State  of  New 
York;  that  at  the  dates  of  the  issuance  of  the  poli- 
cies and  trust  agreements  hereinafter  mentioned  I 
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had  an  office  for  taking  care  of  my  business  for  said 
company  in  the  City  of  Sacramento,  State  of  Cali- 
fornia. 

I  knew  William  S.  Godfrey  Jr.,  the  insured  in 
said  policies  in  his  lifetime,  and  at  the  time  of  the 
issuance  of  said  policies  and  trust  agreements,  and 
had  known  him  all  his  life,  I  also  knew  his  wife, 
now  his  widow,  Louise  K.  (for  Krause)  Godfrey, 
plaintiff  in  the  above  entitled  action,  at  all  said 
times.  They  had  lived  in  Vacaville,  California,  for 
a  long  time,  but  at  the  times  of  the  issuance  of  said 
poli-cies  and  the  making  of  said  trust  agreements 
they  were  living  in  San  Francisco  and  down  on  the 
peninsula  in  San  Mateo  County,  California. 

Prior  to  April  24,  1924,  at  San  Francisco,  Cali- 
fornia, I  sold  to  said  William  S.  Godfrey,  a  policy 
of  life  insurance  of  said  company  on  his  life  in  the 
sum  of  $15,000.00,  and  thereafter  said  company 
made,  issued  and  delivered,  and  I  delivered  per- 
sonally to  said  insured  New  York  Life  Policy  Num- 
ber 8751507,  and  said  insured  paid  the  premium 
therefor. 

Thereafter  said  insured  arranged  to  have  two  sep- 
arate trusts  erected  in  the  proceeds  of  said  policy, 
each  covering  one-half  the  proceeds  of  said  policy, 
by  the  terms  of  which  said  company  would  pay  an 
income  from  such  half  to  said  Louise  Krause  God- 
frey for  life,  and  after  her  death  the  balance  of 
such  proceeds  to  Norma  Louise  Godfrey,  daughter 
of  said  insured,  as  to  one  half,  and  to  William  S. 
Godfrey,  Jr.,  son  of  said  insured,  as  to  the  other 
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half.  I  prepared  said  trust  agreements  at  the  in- 
sured's office  in  the  Haight  Theater  in  San  Fran- 
cisco, and  then  we  went  to  his  home,  then  on  Ma- 
sonic Ave.,  San  Francisco  to  get  his  wife's  signed 
consent  thereto;  the  Superintendent  of  the  Home 
Office  of  said  company,  had  theretofore  written  the 
Sacramento  Branch  office  of  said  company,  that  it 
would  be  necessary  for  the  wife  of  the  insured  to 
sign  her  consent  to  the  trusts  on  both  originals  and 
both  duplicates. 

The  trust  agreements  were  prepared  by  me  and 
were  sent  to  the  Home  office  of  said  company  for 
the  Company's  execution  and  return. 

I  informed  Mr.  Godfrey  the  insured  that  it  would 
be  necessary  for  his  wife  to  sign  her  consent  to  the 
trusts  on  both  originals  and  both  duplicates. 

When  we  went  to  the  home  on  Masonic  Avenue, 
San  Francisco,  she  did  so  sign  her  consent  to  the 
trust  agreements.  At  that  time  she  said,  in  sub- 
stance, that  it  w^as  a  splendid  thing  for  Will  (the 
insured)  to  make  this  provision  for  his  family,  and 
to  agree  to  keep  up  this  policy  intact  for  the  protec- 
tion of  her  and  the  children. 

I  was  not  present  at  any  agreements  between 
Mr.  Godfrey,  the  insured,  or  his  wife,  regarding 
the  policy  or  the  trust  agreements,  but  Mr.  Godfrey, 
the  insured,  always  stated  that  it  was  his  determina- 
tion to  keep  up  the  policies  intact  for  the  protec- 
tion of  Mrs.  Godfrey  and  the  children.  He  so  stated 
at  the  time  I  prepared  and  he  signed,  said  trust 
agreements.    He  said  nothing  about  surrender  or 
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assigning  of  policy,  or  changing  beneficiary,  or  re- 
voking the  appointment  of  trustee,  but  such  action 
was  entirely  inconsistent  with  his  expressed  inten- 
tions at  the  time. 

I  was  also  the  agent  who  negotiated  the  sale  to 
Mr.  Godfrey  of  New  York  Life  Policy  No.  10  899 
287.  I  sold  that  polciy  to  him  shortly  prior  to  De- 
cember 29,  1930,  and  on  said  date  said  company 
made  executed  and  delivered,  and  I  delivered  per- 
sonally said  policy  of  Insurance  on  his  life  for  $25,- 
000.00  to  Mr.  Godfrey. 

Again  I  wrote  the  policy. 

In  general,  the  same  thing  took  place  as  to  this 
policy,  and  again  Mr.  Godfrey  ordered  similar  trust 
agreements  in  its  proceeds. 

'  I  prepared  the  trust  agreements  on  or' about  Feb- 
ruary 24,  1930,  and  procured  the  signature  of  Mrs. 
Godfrey  to  the  consent. 

Again,  I  was  not  present  at  any  conversation  be- 
tween Mr.  Godfrey  and  Mrs.  Godfrey,  as  to  any 
agreement  between  them  as  to  the  policy,  but  again 
Mr.  Godfrey  stated  his  determination  to  keep  and 
keej)  up  the  policy  intact  for  the  protection  of  Mrs. 
Godfrey  and  the  children.  Again  nothing  was  said 
by  Mr.  Godfrey  about  any  assignment  or  surrender 
of  the  policy  or  changes  of  beneficiary  therein,  but 
such  course  was  totally  contrary  to  his  expressed 
intention  and  concern.  This  was  particulary  true 
as  to  the  1929  policy.  The  great  depression  of  that 
year  had  broken,  attendance  at  his  theaters  had 
fallen  off,   Mr.    Godfrey's   business   was   unstable. 
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Bill,  Mr.  Godfrey's  son  was  sickly,  Mrs.  Godfrey 
was  in  bad  health,  had  to  go  to  Arizona,  and  Mr. 
Godfrey  expressed  great  concern  at  the  future  of  his 
business,  and  the  safely  and  security  of  his  family 
and  the  educatoin  of  his  children  in  case  anything 
happened  to  him.  I  can  say  absolutely,  from  all  his 
exxDressions  to  me  at  the  time  that  nothing  was  fur- 
ther from  his  mind  than  surrender  or  i)ledging  his 
policys  changing  his  beneficiaries  or  revoking  the 
appointments  in  the  trust  agreements. 

It  was  then,  his  stated  determination  to  keep  the 
policies,  and  keep  them  up  intact  for  the  protection 
of  his  wife  and  children. 

At  that  time,  Mr.  Godfrey  said  he  was  not  going 
to  change  his  benficiaries,  or  surrender  or  borrow 
on  the  policy,  and  Mrs.  Godfrey  said  in  Mr.  God- 
frey's presence  that  it  was  a  wonderful  thing  for 
Bill  to  provide  for  her  and  the  children  in  that  way. 

There  was  some  talk  at  the  time  of  Mrs.  Godfrey 
taking  out  a  similar  policy  on  her  life  for  the  pro- 
tection of  Mr.  Godfrey  and  the  children,  but  it 
never  eventuated  in  a  policy,  and  the  state  of  her 
health  and  that  of  the  boy  was  not  such  as  to 
justify  issuing  a  policy  on  her  or  the  children. 

I  have  read  the  foregoing  affidavit,  I  have  also 
inspected  my  records  and  the  records  of  the  New 
York  Life  Insurance  Company  on  the  matter,  and 
this  affidavit  states  my  best  recollection  at  this  time 
of  the  events  it  mentions. 

/s/  W.  A.  RATTENBURY. 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  March,  1948. 

[Seal]         /s/  SINCLAIR  M.  DOBBINS, 
Notary  Public  in  and  for  the  County  of  Solano, 
State  of  California. 

Stipulation 
It  is  stipulated  by  the  parties  to  the  above  en- 
titled action  that,  if  called,  W.  A.  Rattenbury  of 
Dixon,  California,  affiant  in  the  foregoing  affida- 
vit, will  give  the  same  testimony  as  that  given  in 
the  foregoing  affidavit. 

I.  M.  PECKHAM, 

Attorney  for  Plaintiff. 
FRANK  J.  HENNESSEY, 
U.  S.  Attorney, 

By  

Assistant  U.  S.  Attorney. 

[Endorsed]  :     Filed  April  9,  1948. 


LOUISE  K.  GODFREY 

the  plaintiff,  called  in  her  own  behalf;  sworn: 

Direct  Examination 
By  Mr.  Peckham: 

Q.     Your  name  is  Louise  K.  Godfrey? 

A.    Yes. 

Q.     You  were  the  wife  and  are  the  widow  of  Wil- 
liam S.  Godfrey,  Jr.,  deceased?  A.     I  am. 
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(Testimony  of  Louise  B.  Godfrey.) 

Q.  And  you  were  such  in  1924  and  down  to  the 
date  of  his  death  *?  A.     Yes. 

Q.     He  died,  did  he  not,  in  1944? 

A.     November  6. 

Q.  November  6,  1944.  And  in  1924  do  you  recall 
the  circumstances  of  his  taking  out  the  $15,000 
policy  of  insurance  that  is  introduced  in  evidence 
here"?  A.     Yes,  sir. 

Q.  You  tell  us  in  your  own  words  just  what  took 
place  with  regard  to  that  policy. 

A.     Mr.  Godfrey  took  out  the  policy 

Q.     What? 

A.  Mr.  Godfrey  took  out  the  policy  and  before 
the  trust  [24]  agreements  were  signed  or  made, 
why,  he  said  he  thouglit  it  was  best  that  there  be  a 
trust  agreement  so  that  there  would  be  a  monthly 
income  for  me  during  my  life  and  for  Norma  and 
for  Bill,  our  son  and  our  daughter — our  daughter 
and  our  son. 

Q.  At  that  time,  did  he  ask  you  to  join  in  the 
settlement  of  the  proceeds  in  these  trusts — in  the 
trusts  ? 

A.  He  said  that  the  New  York  Life  would  re- 
quire me  to  sign  the  trust  agreement  and  that  he 
would  keep  up  the  polices  in  their  full  value  for  the 
protection  of  us. 

Q.  What  did  you  say  to  him?  Did  you  tell  him 
that  you  would  join  in  the  trust  agreement? 

A.  I  said  I  W'ould  sign  the  trust  agreement  if 
he  would  keep  it  up  for  the  protection  of  the  chil- 
dren. 
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Q.  Do  you  recall  the  precise  words  that  were 
used  between  you  at  that  time'? 

A.  Just  that  I  asked  if  he  would  keep  them  up 
in  their  entirety  for  our  protection. 

Q.     And  what  did  he  say'? 

A.     And  he  said  that  he  would. 

Q.  And  did  you  thereupon  consent  to  the  erec- 
tion of  the  trust  agreements  in  the  proceeds? 

A.    Yes. 

Q.  And  subsequently  the  trust  agreements  were 
brought  to  you  by  a  Mr.  Eattenbury,  were  they  not, 
and  you  did  sign  the  trust  agreements'?  That  is 
your  signature  that  appears  on  the  [25]  trust 
agreement '? 

A.     Yes.   You  showed  that  to  me. 

Q.  The  same  occurred  in  regard  to  the  trust 
agreement  of  1930  also,  didn't  it?  A.     Yes. 

Q.  The  policy  was  issued  in  December  of  1929 
and  sometime  in  February  of  1930  the  trust  agree- 
ment was  entered  into'?  A.     Yes,  sir. 

Q.  And  what  did  he  say  to  you  in  regard  to  that 
trust  agreement'?  A.     I  asked  him 

Mr.  Licking:  Objected  to  as  asked  and  answered. 
She  said  the  same  thing  happened  with  reference 
to  that,  the  same  conversation  as  with  reference  to 
the  first  one. 

The  Court:     Overruled. 

A.  What  does  that  mean'?  He  said  that  he 
thought  the  trust  agreements  were  good  for  them 
to  come  in  monthly  installments  again  and  I  said 
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(Testimony  of  Louise  B.  Godfrey.) 
that  I  would  sign  them  if  he  would  promise  to  keep 
them  up  or  agreed  to  keep  them  up  in  their  full — 
for  their  full  face  value.  May  I  state  something? 

Q.     (By  Mr.  Peckham) :     And  what  did  he  say 
to  thaf? 

A.     And  he  said  that  he  would  keep  them  up. 

Q.  You  wanted  to  add  something  to  your  an- 
swer 1 

A.  This  may  be  irregular,  I  don't  know,  but  if 
anyone  knows  anything  about  the  theatre  business, 
why,  the  expenditures  [26]  of  the  theatres  are 
very  great  and  the  investment  is  very  great  and 
usually  one  who  has  something  must  all  the  time 
make  improvements  and  additions  and  definitely  go 
forward  and  protect  your  own  interests,  and  with 
each  addition  or  each  improvement  why,  usually  if 
one  does  not  have  the  money  one  borrows  it  or  the 
company  itself  takes  care  of  it,  so  any  expenditures 
of  the  theatre  are  always  taken  care  of  from  the 
income  of  the  theatre  itself,  and  our  expenditures 
at  the  time  in  1930  were  pretty  big  because  we  had 
acquired  the  property  and  theatres  of  the  North 
Beach — the  Wigwam  Theatre  and  also  the  Lane 
Theatre  in  the  Irving  District.  So  Mr.  Godfrey  was 
thinking  at  the  time  and  that  additional  expense 
was  particularly  great  in  the  theatres  themselves 
and  he  thought  of  that,  and  there  was  quite  a  few 
thousand  dollars  owing  at  that  time,  but  we  knew 
that  the  income  from  the  theatres  would  eventually 
take  care  of  that,  because  the  bank  makes  that  ar- 
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rangement  itself.    But  for  the  personal  upkeep  of 
the  family  that  was  more  or  less  an  effort  and  that 
was  one  of  the  reasons  that  we  talked  it  over  and 
he  and  I  both  thought  that  would  be  the  thing. 

I  may  be  irregular  in  saying  that. 

Q.     The  Court  wants  all  that. 

The  Court:  Theatre  management  was  discussed 
with  him  at  the  time? 

A.  With  Mr.  Godfrey"?  He  knew  of  that  infor- 
mation, but  I  was  just  telling  it  so  you  might 
know.     [27] 

Q.  (By  Mr.  Peckham)  :  At  the  time  the  poli- 
cies were  taken  out  you  and  Mr.  Godfrey  had  two 
children*?  A.     Yes. 

Q.  One  was  Bill,  the  third,  and  one  was  Norma 
Godfrey?  A.     Yes. 

Q.     When  was  Bill  born? 

A.     March  18,  1918. 

Q.     When  was  Norma  born? 

A.     October  25,  1919. 

Q.  At  the  time  this  jaolicy  was  issued  Mr.  God- 
frey had  just  entered  the  theatre  business  in  San 
Francisco,  had  he  not? 

A.  No,  sir,  he  entered  the  theatre  business  in 
1916  in  San  Francisco. 

Q.  I  was  under  the  impression  it  was  about  that 
time.  A.     No,  sir. 

Q.  In  1929  did  the  theatre  suffer  from  the  de- 
pression that  was  going  on  then? 

A.     Yes,  sir. 
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Q.     In  what  way*? 

A.     Well,  falling  off  of  attendance. 

Mr.  Licking:  If  the  Court  please,  this  seems  to 
be  entirely  immaterial  whether  the  theatre  suffered 
from  the  depression  or  not.  The  same  matter  of  the 
depression  has  been  i:>assed  on  by  the  Court  in  the 
affidavit,  it  is  immaterial. 

Mr.  Peckham:  I  think  it  is  material  concerning 
the     [28]     making  of  the  second  contract. 

The  Court:  I  think  I  permitted  that  to  remain 
in,  the  physical  conditions.   Overruled. 

Q.  (By  Mr.  Peckham)  :  At  the  time  the  con- 
tract of  1929  was  made,  were  you  living  in  San 
Francisco  ? 

A.  Well,  we  went  to  Arizona  in  September  of 
1929. 

Q.     Why  did  you  have  to  go  to  Arizona? 

A.     On  account  of  my  health  and  my  son's. 

Q.  On  account  of  your  health  and  the  health  of 
your  son,  Bill  ?  A.     Yes. 

Q.     And  Mr.  Godfrey  knew  about  that  condition  1 

A.    Yes. 

Q.  He  visited  you  from  time  to  time  down  in 
Arizona,  did  he  not '? 

A.     Yes.    He  lived  there  part  of  the  time? 

Q.     What? 

A.  He  lived  there  part  of  the  time  and  then  he 
would  just  visit. 

Q.  After  the  making  of  these  contracts  of  in- 
surance, did  Mr.  Godfrey  pay  all  the  premiums  on 
them  up  to  the  time    of  his  disablement "? 
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A.     Yes. 

Q.  And  he  became  disabled  in  the  summer  of 
1937?  A.     Yes.     [29] 

Q.  And  you  were  appointed  his  guardian  at  that 
time  ?  A.     Yes. 

Q.     As  the  record  shows  here?  A.     Yes. 

Q.  And  conducted  the  guardianship  up  to  the 
time  of  his  death  and  handled  all  matters  of  the 
guardianship  up  to  the  time  of  his  death? 

A.     Yes. 

Q.  And  he  died,  as  you  gave  the  date,  November 
6,  1944,  and  his  will  was  admitted  to  probate  and 
you  were  appointed  executrix  and  the  estate  was 
distributed  under  the  will  and  you  were  discharged  ? 
.    A.     Yes. 

Q.  You  dire<3ted  the  putting  in  of  these  protests, 
signed  both  of  them  yourself A.     Yes. 

Q.     at  the  time  they  were  put  in.   During  the 

time  these  policies  were  in  effect  Mr.  Godfrey  never 
borrowed  on  them,  did  he?  A.     No,  sir. 

Q.  And  he  never  attempted  to  assign  the  poli- 
cies otherwise  than  in  this  agreement  with  you? 

A.     No,  sir. 

Q.  The  policies  were  in  fact  kept  up  in  full 
force  and  effect  until  his  death?  A.     Yes,  sir. 

Mr.  Peckham :  I  think  that  is  all.  You  may 
cross  examine. 

Mr.  Licking:     I  have  no  questions. 

Mr.  Peckham:  That  is  all.  That  is  the  plain- 
tiff's case,  your  Honor. 
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Mr.  Licking:  If  the  Court  please,  I  would  like 
to  make  a  motion  and  now  renew  all  my  objections 
to  this  parol  evidence  outside  the  trust  agreements 
and  move  at  this  time  to  strike  the  evidence  along 
that  line  which  has  been  admitted  by  the  Court,  as 
having  no  bearing  on  the  question  involved,  which 
is  whether  or  not  the  trust  agreements,  being  revo- 
cable, the  designation  of  beneficiary  being  at  the 
option,  that  so  far  as  the  United  States  and  the 
taxpayer  are  concerned  any  outside  agreement  is 
immaterial  and  irrelevant,  whatever  might  be  the 
case  if  a  third  party  were  asserting  claims  contrary 
to  the  claim  now  asserted  by  the  taxpayer. 

The  Court  has  already  passed  on  the  matter.  I 
assume  the  Court  will  reserve  a  ruling  on  that  evi- 
dence. 

The  Court:  Well,  there  is  always  involved  the 
legal  sufficiency  of  evidence  in  support  of  a  claim 
of  a  plaintiff.  It  is  necessary  in  the  final  analysis 
to  encompass  the  very  objections  that  you  are  rais- 
ing, so  at  this  point  the  motion  is  denied. 

Mr.  Peckham:  Now,  if  the  Court  please,  un- 
fortunately there  is  no  precise  ruling  on  this  point 
anywhere  in  the  books 

The  Court:     Do  coimsel  wish  to  brief  it?     [31] 

Mr.  Peckham:     What? 

The  Court :     Do  counsel  wish  to  brief  it  ? 

Mr.  Peckham :  I  think  we  will  have  to,  your 
Honor.    There  are  a  number  of  cases 

The  Court:     You  rest,  do  you,  Mr.  Licking? 
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Mr.  Licking:  Yes,  the  evidence  is  in,  the  return 
and  the  assessment. 

The  Court:  What  is  counsel's  pleasure  as  to  the 
time? 

(Discussion  as  to  briefs,  and  the  matter  was 
ordered  submitted  on  briefs  thirty,  thirty,  and 
twenty.) 

CERTIFICATE  OF  REPORTER 

I,  Clarence  F.  Wight,  official  reporter,  certify 
that  the  foregoing  32  pages  is  a  true  and  correct 
transcript  of  the  matter  therein  contained  as  re- 
ported by  me  and  thereafter  reduced  to  typewriting, 
to  the  best  of  my  ability. 

/s/  CLARENCE  F.  WIGHT. 


[Endorsed]  :  No.  12277.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Louise  K.  Godfrey, 
Appellant,  vs.  James  G.  Smyth,  United  States  Col- 
lector of  Internal  Revenue  at  San  Francisco,  Cali- 
fornia, Appellee.  Transcript  of  Record.  Upon  Ap- 
peal from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  June  23,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12277 
LOUISE  K.  GODFEEY, 


Appellant, 


vs. 


JAMES  G.  SMYTH,  United  States  Collector  of 
Internal  Revenue, 

Appellee. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD 

To  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  the  attorneys  for 
appellee : 

In  accordance  with  the  provisions  of  Rule  19, 
subdivision  6,  of  the  Rules  of  Practice  of  the  above 
entitled  court,  the  appellant,  Louise  K.  Godfrey, 
files  this  Statement  of  Points  and  Designation  of 
Record  on  Appeal  on  her  appeal  in  the  above  en- 
titled cause: 

1.  Appellant  adopts  on  this  appeal  the  State- 
ment of  Points  on  Appeal  filed  with  the  Clerk  of 
the  trial  court,  as  incorporated  in  the  Record  on 
Appeal ; 

2.  Appellant  desires  to  have  printed  the  entire 
record,  subject  to  any  order  of  the  above  entitled 
court  dispensing  with  the  reproduction  or  printing 
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of  exhibits  and  providing  for  the  consideration  of 
the  originals. 

Dated,  San  Francisco,  June  24,  1949. 
/s/  I.  M.  PECKHAM, 

Attorney  for  Appellant  Louise 
K.  Godfrey. 

Copy  of  the  foregoing  Statement  of  Points  and 
Designation  of  Record  received  this  24th  day  of 
June,  1949. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
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vs. 

James  G.  Smyth,  United  States  Col- 
lector of  Internal  Revenue  at  San 

Francisco,  California, 

Appellee. 


BRIEF  FOR  APPELLANT. 


The  appeal  is  by  the  plaintiff  from  an  adverse  judg- 
ment in  her  action  to  recover  a  federal  estate  tax  paid 
under  protest.  R.  45.  Plaintiff  has  also  appealed 
from  the  order  denying  a  motion  to  amend  findings 
and  judgment.    R.  45. 


STATEMENT  OF  JURISDICTION. 

The  action  was  against  a  Collector  of  Internal  Reve- 
nue to  recover  taxes  paid  under  protest.  R.  2-11.  The 
District  Court  had  jurisdiction.  28  U.S.C.A.,  sec. 
41  (5),  now  28  U.S.C.A.,  sec.  1340.   The  judgment  ap- 


pealed  from  was  entered  January  24,  1949.  R.  32. 
Plaintiff's  motion  for  new  trial,  filed  February  1, 
1949,  was  denied  May  2,  1949.  R.  42-44.  A  motion 
to  amend  the  findings  and  judgment  was  denied  the 
same  day.  R.  42-44.  Notice  of  appeal  was  filed  May 
27,  1949.  R.  45.  The  appeal  was  timely  taken,  R.  45, 
and  timely  docketed,  R.  135.  Rules  of  Civil  Pro- 
cedure, Rule  73,  (a)  and  (g).  Under  28  U.S.C.A., 
sees.  1291,  1294,  this  Court  has  jurisdiction  to  review 
the  judgment  and  order  of  the  District  Court. 


STATEMENT  OF  THE  CASE. 

William  S.  Godfrey,  Jr.,  died  testate  at  and  resi- 
dent of  San  Francisco  in  November  of  1944.  R.  24, 
107-108.  His  widow,  appellant  Louise  K.  Godfrey, 
was  named  executrix  in  his  last  will,  dated  March  4, 
1930,  and  as  sole  beneficiary  thereunder.  R.  24,  108- 
110.  The  estate  was  duly  administered  and  distributed 
to  appellant  in  July  of  1945.  R.  25,  102-105.  At  the 
time  of  his  death,  Mr.  Godfrey  was  the  insured  under 
two  policies  of  life  insurance  in  the  New  York  Life 
Insurance  Company,  aggregating  $40,000,  payable  to 
a  trustee  for  the  use  and  benefit  of  the  widow  and  two 
children.  R.  19-24.  During  the  administration  of  the 
estate  the  taxing  authorities  collected  and  appellant 
paid,  under  protest,  an  estate  tax  thereon  of  $10,- 
088.90.  R.  25-26.  The  present  action  was  brought 
to  obtain  the  refund  thereof.  R.  10-11.  The  question 
in  the  District  Court  and  here  is  whether  the  pro- 
ceeds of  these  life  insurance  policies  were  includible 


in  the  gross  estate  of  Mr.  Godfrey  for  federal  estate 
tax  purposes.  If  they  were,  the  judgment  of  the  Dis- 
trict Court  is  right  and  should  be  affirmed.  If  they 
were  not,  the  judgment  of  the  District  Court  is  wrong 
and  should  be  reversed.  Photostatic  copies  of  the  two 
policies  involved  were  admitted  in  evidence  at  the 
trial  and  are  reproduced  in  the  record.  R.  55-61,  66- 
70A. 

The  first  policy  was  No.  8751507  for  $15,000.  R.  55. 
The  insurer  was  New  York  Life  Insurance  Company. 
R.  55.  The  insured  was  William  S.  Godfrey,  Jr. 
R.  55.  He  was  then  36  years  of  age.  R.  55.  It  was 
dated  May  9,  1924,  R.  55,  but  was  effective  as  of 
April  24,  1924,  R.  55.  The  beneficiary  was  designated 
as  ''the  Executors,  Administrators  or  Assigns  of  the 
insured  or  to  the  duly  designated  Beneficiary  (with 
the  right  on  the  part  of  the  insured  to  change  the 
Beneficiary  in  the  manner  provided  in  Section  7)  ".  R. 
55.  Said  Section  7  provided:  ''Change  of  Beneficiary. 
— The  insured  may  at  any  time,  and  from  time  to 
time,  change  the  beneficiary,  provided  this  Policy  is 
not  then  assigned.  Every  change  of  beneficiary  must 
be  made  by  written  notice  to  the  Company  at  its 
Home  Office  accompanied  by  the  Policy  for  indorse- 
ment of  the  change  thereon  by  the  Company,  and  un- 
less so  indorsed  the  change  shall  not  take  effect. 
After  such  indorsement  the  change  shall  relate  back  to 
and  take  effect  as  of  the  date  the  Insured  signed  said 
written  notice  of  change  whether  the  Insured  be  living 
at  the  time  of  such  indorsement  or  not,  but  without 
prejudice  to  the  Company  on  account  of  any  payment 


made  by  it  before  such  indorsement.  In  the  event  of 
the  death  of  any  beneficiary,  the  interest  of  such  bene- 
ficiary shall  vest  in  the  Insured,  unless  otherwise  pro- 
vided herein".  R.  60.  The  policy  also  extended  to 
the  insured  coveras^e  against  total  and  permanent  dis- 
ability and  provided  for  disability  benefits  and  waiver 
of  all  premiums  under  the  policy  in  the  event  of  such 
casualty.  R.  55,  57. 

Two  trust  agreements,  dated  June  5,  1924,  and  exe- 
cuted by  the  insurer  as  trustor,  accepted  by  the  in- 
surer as  trustee,  and  consented  to  by  appellant  as 
*'wife  of  the  insured",  were  annexed  to  the  policy. 
R.  53-54.  One  appointed  the  insurer  trustee  of  one- 
half  of  the  proceeds  of  the  policy,  receivable  on  the 
death  of  the  insured  in  trust  for  appellant  as  First 
Beneficiary,  and  payable  to  her  in  designated  monthly 
instalments  or,  in  the  event  of  appellant's  death,  in 
like  manner  to  Norma  Louise  Godfrey,  daughter  of 
the  insurer  and  appellant,  as  Second  Beneficiary.  R. 
53.  It  was  also  provided:  ''In  the  event  of  the  death 
of  both  Beneficiaries  said  Company,  as  Trustee,  shall 
pay  any  balance  of  said  one-half  of  the  proceeds  re- 
maining in  its  possession,  to  the  Executors  or  Admin- 
istrators of  the  last  surviving  Beneficiary  in  one  sum". 
R.  53.  Another  provision  was  as  follows:  "If  said 
Company  accepts  this  Trust,  this  appointment  and  the 
Trust  shall  become  null  and  void  (a)  if  I  shall  revoke 
said  appointment  by  written  notice  to  said  Company 
filed  at  its  Home  Office;  (b)  if  I  shall  survive  both 
said  beneficiaries;  (c)  if  any  change  be  made  in  the 
beneficiary  or  manner  of  payment  of  the  proceeds  of 


said  policy;  (d)  if  said  policy  shall  be  surrendered  for 
cash  surrender  value;  (e)  if  at  my  death  the  net  sum 
payable  under  said  policy  shall  be  less  than  Four 
Thousand  Dollars;  (f)  if  I  shall  assign  said  policy 
and  said  assignment  or  written  notice  thereof  be  filed 
with  the  Company  at  its  Home  Office."  R.  53.  The 
other  trust  agreement  was  of  corresponding  date, 
form,  and  contents,  but  had  reference  to  the  other 
one-half  of  the  proceeds  of  the  policy  and  the  Second 
Beneficiary  was  William  Sherman  Godfrey  Jr.,  son 
of  insured  and  appellant.    R.  56. 

The  second  policy  was  No.  10899287  for  $25,000.  R. 
66.  The  insurer  was  New  York  Life  Insurance  Com- 
pany. R.  66.  The  insured  was  William  S.  Godfrey, 
Jr.  R.  66.  He  was  then  41  years  of  age.  R.  66.  It 
was  dated  December  21,  1929,  but  was  effective  as  of 
December  9,  1929.  R.  66.  The  beneficiary  was  desig- 
nated as  "the  Executors,  Administrators  or  Assigns 
of  the  insured,  or  to  the  duly  designated  Beneficiary 
(with  right  on  the  part  of  the  insured  to  change  the 
Beneficiary  in  the  manner  provided  herein)".  R.  66. 
The  policy  contained  no  provision,  however,  respect- 
ing manner  of  change  of  beneficiary.  In  the  subdivi- 
sion entitled  "Other  Provisions",  it  merely  provided 
a  ruled  space  with  the  heading  "Register  of  Change 
of  Beneficiary",  accompanied  by  a  note  "No  change 
of  Beneficiary  shall  take  effect  unless  indorsed  on 
this  Policy  by  the  Company  at  the  Home  Office",  and 
appropriate  columns  for  "Date  of  Request",  "Bene- 
ficiary", and  "Indorsed  by".  R.  28,  69.  The  policy 
also  extended  to  the  insured  coverage  against  total  and 


permanent  disability  and  provided  for  disability  bene- 
fits and  waiver  of  all  premiums  under  the  policy  in 
the  event  of  such  casualty.  R.  66-67. 

Two  trust  agreements,  dated  February  24,  1930, 
and  executed  by  the  insurer  as  trustor,  accepted  by 
the  insurer  as  trustee,  and  consented  to  by  appellant 
as  wife  of  the  insured,  were  annexed  to  the  policy. 
R.  64-65.  In  form  and  contents  they  substantially 
corresponded  in  all  material  respects  to  the  trust 
agreements  previously  mentioned  and  quoted.  R.  64- 
65. 

The  insured  and  appellant  were  married  in  1916. 
R.  28.  Their  son  William  was  born  in  1918;  their 
daughter  Norma  in  1919.  R.  131.  All  premiums  on 
the  said  policies  were  paid  with  the  community  funds 
of  the  insured  and  appellant.  R.  29.  In  1937,  the 
insured  became  totally  and  permanently  disabled,  and 
was  adjudged  an  incompetent  person  and  appellant 
was  appointed  guardian  of  his  person  and  estate.  R. 
24,  98-100.  Thereafter,  no  premiums  were  paid  for 
said  life  insurance  policies  and  under  the  terms  there- 
of no  premiums  were  to  be  paid.  R.  24.  The  disability 
of  the  insured  continued  until  his  death  in  November 
of  1944.  R.  24. 

Appellant  consented  to  each  trust  agreement  above 
mentioned  on  the  oral  agreement  and  understanding 
with  her  husband,  the  insured,  that  he  would  always 
keep  up  intact  and  in  full  force  and  effect  for  the 
benefit  and  protection  of  appellant  and  the  children 
the  life  insurance  policy  to  which  the  trust  agreement 
referred  and  was  annexed,  and  that  he  would  see  that 


the  premium  payments  on  each  said  policy  were  kept 
up  and  that  she  and  the  children  would  be  the  bene- 
ficiaries thereunder.   R.  19,  22. 

In  the  federal  estate  tax  return  made  by  appellant 
in  her  husband's  estate  she  did  not  include  in  the 
gross  estate  the  proceeds  of  said  life  insurance  poli- 
cies. R.  25.  The  taxing  authorities  held  they  were  in- 
cludible in  the  gross  estate  and  collected  $10,088.90 
thereon,  and  appellant  paid  that  sum  under  appro- 
priate protest  and  claim  of  refund.  R.  25-26. 

The  findings  of  fact  made  by  the  District  Court  are 
in  accord  with  the  facts  above  stated.  R.  18-29.  But 
other  findings  are  adverse  to  appellant  and  are  chal- 
lenged by  specifications  of  error  herein  as  lacking 
evidentiary  support  and  as  being  contrary  to  the  evi- 
dence. These  challenged  findings  (No.  Ill,  R.  19-20; 
No.  VIII,  R.  21-22;  No.  XVII,  R.  26-27)  will  be 
quoted  later,  but  their  general  effect  was  that  the 
agreement  and  understanding  between  appellant  and 
her  husband  respecting  the  trust  agreements  did  not 
amount  to  a  contract,  did  not  thereby  transfer  to  ap- 
pellant and  her  children  the  whole  beneficial  interest 
in  the  policies  of  insurance,  did  not  destroy  the  com- 
I  munity  character  of  the  property  of  the  insured  and 
his  wife  in  said  policies,  and  that  the  proceeds  of  said 
policies  were  includible  in  the  gross  estate  of  the  hus- 
band for  federal  tax  purposes  and  had  been  properly 
taxed.  The  six  conclusions  of  law,  later  quoted,  drawn 
by  the  court  from  the  findings  of  fact  were  adverse 
to  appellant,  R.  29-30,  are  challenged  by  appellant  as 
contrary  to  law  and  each  is  the  subject  of  a  separate 
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specification  of  error  herein.  After  judgment  was 
entered,  appellant  made  a  motion  to  amend  the  find- 
ings, conclusions  of  law,  and  judgment  to  accord  with 
the  facts  and  the  law,  and  appellant  also  moved  for  a 
new  trial.  R.  32-42.  A  specification  of  error  is  ad- 
dressed to  the  denial  of  each  of  these  motions. 


SPECIFICATIONS  OF  ERROR. 

1.  The  District  Court,  erred  in  finding  that  the 
agreement  and  understanding  between  appellant  and 
her  husband  respecting  the  trust  agreements  amiexed 
to  the  $15,000  policy  was  not  a  contract  and  did  not 
thereby  transfer  to  appellant  and  her  children  the 
whole  beneficial  interest  in  said  policy  or  destroy  the 
community  character  of  the  property  of  the  insured 
and  his  wife  in  the  policy,  for  the  reason  that  the  evi- 
dence is  insufficient  to  support  the  finding  and  the 
finding  is  contrary  to  the  evidence  and  the  law. 

2.  The  District  Court  erred  in  finding  that  the 
agreement  and  understanding  between  appellant  and 
her  husband  respecting  the  trust  agreements  annexed 
to  the  $25,000  policy  was  not  a  contract  and  did  not 
thereby  transfer  to  appellant  and  her  children  the 
whole  beneficial  interest  in  said  policy  or  destroy  the 
community  character  of  the  property  of  the  insured 
and  his  wife  in  the  policy,  for  the  reason  that  the 
evidence  is  insufficient  to  support  the  finding  and  the 
finding  is  contrary  to  the  evidence  and  the  law. 


3.  The  District  Court  erred  in  finding  that  the  pro- 
ceeds of  the  insurance  policies  were  includible  in  the 
gross  estate  of  the  husband  for  federal  estate  tax  pur- 
pose and  had  been  properly  taxed,  for  the  reason  that 
the  evidence  is  insufficient  to  support  the  finding  and 
the  finding  is  contrary  to  the  evidence  and  the  law. 

4.  The  District  Coui-t  erred  in  concluding  as  a  mat- 
ter of  law  that  decedent  insured  retained  the  right 
until  his  death  in  conjunction  \vith  plainti:^,  his  wife, 
to  designate  the  persons  who  should  possess  or  enjoy 
New  York  Life  Policies  8751507  and  10899287  or  the 
proceeds  thereof,  for  the  reason  that  the  conclusion 
is  contrary  to  the  law  and  the  evidence. 

5.  The  District  Court  erred  in  concluding  as  a 
matter  of  law  that  the  insured,  as  manager  of  the 
community  of  himself  and  plaintiff,  at  his  death  pos- 
sessed incidents  of  ownership  in  said  policies  within 
the  meaning  and  intent  of  Section  811  (g)  of  the 
Internal  Revenue  Code  as  amended  by  Section  404 
of  the  Revenue  Act  of  1942,  for  the  reason  that  the 
conclusion  is  contrary  to  the  law  and  the  evidence. 

6.  The  District  Court  erred  in  concluding  as  a 
matter  of  law  that  defendant  as  collector  and  the 
"Commissioner  of  Internal  Revenue  properly  included 
$40,000.00,  representing  the  proceeds  of  said  policies, 
in  the  estate  of  said  insured  for  Federal  Estate  Tax 
purposes,  for  the  reason  that  the  conclusion  is  con- 
trary to  the  law  and  the  evidence. 

7.  The  District  Court  erred  in  concluding  as  a 
matter   of   law   that  plaintilf   did  not   over-pay   the 


10 

Federal  Estate  Taxes  on  the  estate  of  said  insured, 
for  the  reason  that  the  conclusion  is  contrary  to  the 
law  and  the  evidence. 

8.  The  District  Court  erred  in  concluding  as  a 
matter  of  law  that  there  was  no  over-payment  of  the 
Federal  Estate  Tax  on  the  Estate  of  William  S.  God- 
frey, Jr.,  deceased,  for  the  reason  that  the  conclusion 
is  contrary  to  the  law  and  the  evidence. 

9.  The  District  Court  erred  in  concluding  as  a 
matter  of  law  that  defendant  is  entitled  to  judgment 
against  plaintiff  for  his  costs  to  be  taxed,  for  the 
reason  that  the  conclusion  is  contrary  to  the  law  and 
the  evidence. 

10.  The  District  Court  erred  in  denying  appellant's 
motion  to  amend  the  findings  of  fact,  conclusions  of 
law,  and  judgment. 

11.  The  District  Court  erred  in  denying  appellant's 
motion  for  a  new  trial. 


ARGUMENT. 
SUMMARY  OF  ARGUMENT. 

The  determinative  question  here  is  whether  the  pro- 
ceeds of  the  two  life  insurance  policies  were  includible 
in  the  gross  estate  of  the  insured  for  federal  estate 
tax  purposes.  The  District  Court  answered  that  ques- 
tion in  the  affirmative.  The  insured  died  in  1944  )and 
the  Revenue  Act  of  1942  controls.  Under  that  Act, 
the  determinative  question  must  be  answered  in  the 
negative  if  the  insured  did  not  possess  at  the  time 
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of  his  death  an  incident  of  ownership  to  the  policies 
upon  his  life.  The  record  establishes  that  at  the  time 
of  his  death  the  insured  did  not  possess  any  such  inci- 
dent, for  he  had  waived  and  relinquished  all  incidents 
of  ownership  to  the  policies  and  had  transferred  them 
to  his  wife  and  children  for  good  consideration.  The 
judgment  of  the  District  Court  is  erroneous  and 
should  be  reversed.  The  motion  for  new  trial  and  the 
motion  to  amend  the  findings,  conclusions  of  law,  and 
judgment  were  erroneously  denied. 


1.  THE  PROCEEDS  OF  THE  LIFE  INSUEANCE  POLICIES  WERE 
NOT  INCLUDIBLE  IN  THE  GROSS  ESTATE  OF  THE  INSURED 
FOR  FEDERAL  ESTATE  TAX  PURPOSES,  FOR  THE  REASON 
THAT  THE  INSURED  HAD  WAIVED  AND  RELINQUISHED 
ALL  INCIDENTS  OF  OWNERSHIP  TO  THE  POLICIES  UPON 
•  HIS  LIFE  AND  HAD  TRANSFERRED  THEM  TO  HIS  WIFE 
AND  CHILDREN  FOR  GOOD  CONSIDERATION.  (Specifications 
of  Error,  Nos.  1,  2,  3.) 

The  insured  died  in  1944.  R.  24.  He  had  been 
totally  and  permanently  disabled  and  an  adjudged 
incompetent  person  since  1937.  R.  24.  By  reason  of 
waiver  stipulations  in  the  policies  applicable  to  such 
status  and  its  continuance  no  premiums  for  the  life 
insurance  w^ere  thereafter  payable  or  paid.  R.  24.  The 
Revenue  Act  of  1942  controls.  Pertinent  provisions 
of  that  Ajct  respecting  the  includibility  of  the  pro- 
ceeds of  life  insurance  for  federal  estate  tax  purposes 
in  the  estate  of  a  deceased  insured,  are  as  follows 
(26  IT.S.C.A.,  Int.  Rev.  Acts  Beginning  1940,  pp. 
332-333)  : 
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*' Section  404.   Proceeds  of  Life  Insurance 
(a)    General  rule.  Section  811  (g)  (relating  to 
life  insurance)  is  amended  to  read  as  follows: 

'  (g)    Proceeds  of  life  insurance  *  *  * 

^  (2)  Receivable  hy  other  beneficiaries.  To  the 
extent  of  the  amount  receivable  by  all  other  bene- 
ficiaries as  insurance  under  policies  upon  the  life 
of  the  decedent  (A)  purchased  with  premiums,  or 
other  consideration,  paid  directly  or  indirectly  by 
the  decedent,  in  proportion  that  the  amount  so 
paid  by  the  decedent  bears  to  the  total  premiums 
paid  for  the  insurance,  or  (B)  with  respect  to 
which  the  decedent  possessed  at  his  death  any 
of  the  incidents  of  ownership,  exercisable  either 
alone  or  in  conjunction  with  any  other  person. 
For  the  purposes  of  clause  (A)  of  this  para- 
graph, if  the  decedent  transferred,  by  assignment 
or  otherwise,  a  policy  of  insurance,  the  amount 
paid  directly  or  indirectly  by  the  decedent  shall 
be  reduced  by  an  amount  which  bears  the  same 
ratio  to  the  amoimt  paid  directly  or  indirectly 
by  the  decedent  as  the  consideration  in  money 
or  money's  worth  received  by  the  decedent  for 
the  transfer  bears  to  the  value  of  the  policy  at 
the  time  of  the  transfer.  For  the  jjurposes  of 
clause  (B)  of  this  paragraph,  the  term  "incident 
of  ownership"  does  not  include  a  reversionary 
interest. 

'  (3)  Transfer  not  a  gift.  The  amount  receivable 
under  a  policy  of  insurance  transferred,  by  as- 
signment or  otherwise,  by  the  decedent  shall  not 
be  includible  under  paragraph  (2)  (A)  if  the 
transfer  did  not  constitute  a  gift,  in  whole  or  in 
part,  under  Chapter  4  or,  in  case  the  transfer  was 
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made  at  a  time  when  Chapter  4  was  not  in  effect, 
would  not  have  constituted  a  ^ft,  in  whole  or  in 
part,  under  such  chapter  had  it  been  in  effect  at 
such  time. 

'  (4)  Community  property.  For  the  purposes 
of  this  subsection,  premiums  or  other  considera- 
tion paid  with  property  held  as  community  prop- 
erty by  the  insured  and  surviving  spouse  under 
the  law  of  any  State,  Territory,  or  possession  of 
the  United  States,  or  any  foreign  country,  shall 
be  considered  to  have  been  paid  by  the  insured, 
except  such  part  thereof  as  may  be  shown  to  have 
been  received  as  compensation  for  personal  serv- 
ices actually  rendered  by  the  surviving  spouse  or 
derived  originally  from  such  compensation  or 
from  separate  property  of  the  surviving  spouse; 
and  the  term  "incident  of  ownership"  includes 
incidents  of  ownership  possessed  by  the  decedent 
at  his  death  as  manager  of  the  community. '  *  *  * 
(c)  Decedents  to  which  amendments  applicable. 
The  amendments  made  by  subsection  (a)  shall 
be  applicable  only  to  estates  of  decedents  dying 
after  the  date  of  the  enactment  of  this  Act ;  but  in 
determining  the  proportion  of  the  premiums  or 
other  consideration  paid  directly  or  indirectly  by 
the  decedent  (but  not  the  total  premiums  paid) 
the  amount  so  paid  by  the  decedent  on  or  before 
January  10,  1941,  shall  be  excluded  if  at  no  time 
after  such  date  the  decedent  possessed  an  incident 
of  ownership  in  the  policy.'  " 

When  the  rules  above  quoted  are  applied  to  the 
facts  of  this  case,  it  is  very  obvious  that  if  the  insured 
at  the  time  of  his  death  did  not  possess  any  incidents 
of  ownership  to  the  policies  upon  his  life,  the  proceeds 
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of  the  policies  were  not  includible  in  his  gross  estate 
for  federal  estate  tax  purposes,  and  the  judgment  of 
the  District  Court  is  wrong. 

The  record  before  the  court  establishes  that  at  the 
time  of  his  death  the  insured  did  not  possess  any  such 
incidents,  for  he  had  waived  and  relinquished  all  inci- 
dents of  ownership  to  the  policies  upon  his  life  and 
had  'transferred  them  to  his  wife  and  children  for 
good  consideration. 

As  to  the  policy  for  $15,000,  the  District  Court 
found  (Finding  No.  Ill,  R.  19-20)  : 

"Referring  to  the  allegations  of  paragraph  III 
of  plaintiff's  complaint,  it  is  true  that  subsequent 
to  the  issuance  of  the  policy  No.  8751507  on  April 
24,  1924,  decedent  William  S.  Grodfrey,  Jr.,  re- 
quested plaintiff,  then  his  wife,  and  now  his 
widow,  to  consent  to  the  execution  of  a  trust 
agreement  in  the  proceeds  of  said  policy  men- 
tioned in  paragraph  IV  of  plaintiff's  complaint, 
and  plaintiff  stated  that  she  would  do  so  and  said 
decedent,  William  S.  Godfrey,  Jr.,  stated  that 
he  would  always  keep  up  said  policy  intact  for 
the  benefit  and  protection  of  plaintiff  and  her 
children.  That  at  and  before  the  signing  by  her 
of  the  consent  to  the  trust  agreement  mentioned 
in  plaintiff's  complaint,  Mr.  Godfrey  stated  to 
Mrs.  Godfrey  that  he  would  see  that  the  premium 
payments  would  be  kept  up  and  that  she  and 
the  children  would  be  the  beneficiaries  in  the 
manner  subsequently  effected  by  the  trust  agree- 
ments. That  at  the  time  said  discussion  took 
place,  the  greatest  bond  of  affection  and  confi- 
dence existed  between  the  insured  and  his  wife. 
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By  the  creation  of  the  trust,  the  insured  was 
seeking  to  make  the  best  possible  provision  for 
his  wife  and  his  children.  The  trust  had  the  effect 
of  making  the  wife  and  children  beneficiaries 
and  of  conserving  the  funds  all  for  their  benefit. 
But  the  court  does  not  conclude  that  a  contract 
existed  or  that  this  destroyed  the  community 
character  of  the  property.  That  neither  William 
S.  Godfrey,  Jr.,  nor  plaintiff  intended  thereby  to 
enter  into  a  contract  and  neither  statement  was 
made  as  a  condition  to  or  because  of  a  statement 
or  promise  by  the  party  to  whom,  it  was  made.  It 
is  not  true  that  there  ivas  thereby  transferred 
to  plaintiff  and  her  children  the  whole  beneficial 
interest  in  said  policy  or  that  the  community 
character  of  the  property  of  the  insured  and  his 
wife  in  said  policy  was  destroyed."  (Emphasis 
added.) 

To  the  extent  that  the  above  finding  (No.  Ill, 
R.  19-20)  is  emphasized,  it  is  challenged  by  Specifica- 
tion of  Error  No.  1  as  imsupported  by  the  evidence 
and  as  contrary  to  the  evidence  and  the  law. 

As  to  the  policy  for  $25,000,  the  District  Court  found 
(Finding  No.  VIII,  R.  22-23)  : 

''Referring  to  the  allegations  of  paragraph 
VIII  of  said  complaint,  it  is  true  that  on  Feb- 
ruary 24,  1930,  insured  requested  plaintiff  to  con- 
sent to  his  entering  into  the  trust  agreement  with 
the  insurance  company  in  the  proceeds  of  policy 
No.  10899287  and  that  plaintiff  stated  that  he 
might  enter  into  such  trust  agreement  and  in- 
sured stated  to  plaintiff  that  he  would  keep  up 
said  policy  intact  and  in  full  force  and  effect  for 
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the  benefit  and  protection  of  plaintiff  and  her 
children,  and  said  insured  then  and  there  stated 
to  plaintiff  that  he  would  see  that  the  premium 
payments  would  be  kept  up  and  that  she  and  her 
children  would  be  the  beneficiaries  in  the  manner 
subsequently  effected  by  the  trust  agreements, 
hut  the  court  does  not  conclude  that  a  contract 
existed  or  that  this  destroyed  the  community 
character  of  the  property.  That  neither  William  | 
S.  Godfrey,  Jr.,  nor  plaintiff  intended  thereby  to 
enter  into  a  contract  ayid  neither  statement  was 
made  as  a  condition  to  or  because  of  a  statement 
or  promise  hy  the  party  to  whom  it  was  made.  It 
is  not  true  that  there  tvas  thereby  transferred 
to  plaintiff  and  her  children  the  whole  beneficial 
interest  in  said  policy  or  that  the  community 
character  of  the  property  of  the  insured  and 
his  wife  in  said  policies  was  destroyed."  (Empha- 
sis added.) 

To  the  extent  that  the  above  finding  No.  VIII, 
R.  22-23)  is  emphasized,  it  is  challenged  by  Specifica- 
tion of  Error  No.  2  as  unsupported  by  the  evidence 
and  as  contrary  to  the  evidence  and  the  law. 

Unquestionably,  each  policy  here  involved  was  orig- 
inally community  property  of  the  insured  and  his 
wife,  the  appellant.  On  each  occasion  that  she  con- 
sented to  the  creation  of  a  trust  in  the  proceeds  of 
insurance  upon  his  life  she  then  had  a  vested  interest 
as  to  one-half  the  insurance  to  be  affected  by  the 
trust,  and  neither  her  husband  nor  the  children  could 
deprive  her  of  that  one-half  interest  or  her  right  to 
dispose  of  it  as  she  saw  fit.  {Grimm  v.  Graham,  26 
Cal.  2d  173,  175,  157  P.  2d  841;  Wissner  v.  Wissner, 
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89  A.C.A.  857,  861-864,  201  P.  2d  823;  Mazman  v. 
Brown,  12  Cal.  App.  2d  272,  273,  53  P.  2d  539.)  In 
turn,  and  originally,  her  husband  also  had  a  vested 
interest  as  to  one-half  of  such  insurance,  and  neither 
she  nor  the  children  could  deprive  him  of  that  one- 
half  interest  or  his  right  to  dispose  of  it  as  he  saw  fit. 
(Travelers  Ins.  Co.  v.  Fancher,  219  Cal.  351,  356,  26 
P.  2d  482.)  But  in  California  a  husband  and  wife  may 
freely  and  liberally  deal  with  each  other  respecting 
property  rights  and  by  a  very  informal  oral  agree- 
ment and  understanding  transmute  community  prop- 
erty into  separate  property  or  from  any  other  char- 
acter to  a  different  one.  (United  States  v.  Pierotti, 
9  Cir.  1946,  154  F.2d  758;  Rogan  v.  Kammerdiner, 
9€ir.  1944,  140  F.2d  569,  570;  Greenwood  v.  Com.  Int. 
Rev.,  9  Cir.  1943,  134  F.2d  914,  919-920;  Estate  of 
Watkms,  16  Cal.  2d  793,  797,  108  P.2d  417;  Estate  of 
Raphael,  91  A.C.A.  1079,  1085-1086,  206  P.2d  391.) 

The  facts  found  by  the  District  Court  unmistakably 
show  that  preceding  the  creation  of  each  trust  and  the 
giving  by  the  wife  of  her  necessary  consent  thereto,  it 
was  orally  agreed  and  understood  by  the  spouses  that 
the  husband  would  maintain  the  insurance  intact  for 
the  full  amount  and  that  the  wife  and  children  should 
always  be  and  remain  the  beneficiaries  thereunder. 
(Findings  Nos.  Ill  and  VIII,  R.  19-20,  22-23.)  The 
legal  effect  of  this  oral  agreement  and  understanding 
was  to  transmute  into  the  separate  property  of  each 
spouse  one-half  the  community  insurance  in  order 
that  a  trust  in  that  insurance  be  created  for  the  bene- 
fit of  the  wife  and  children.  It  would  be  manifestly 
imjust  to  ignore  such  collateral  agreement  and  under- 
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standing  and  to  consider  the  trust  agreement  alone, 
and  to  assume  and  conclude  as  the  District  Court 
assumed  and  concluded,  that  the  trust  agreement 
merely  served  to  divest  the  wife  of  her  one-half  inter- 
est in  the  insurance  and  confer  upon  the  husband  the 
unlimited  right  and  power  to  dispose  of  the  insurance 
as  he  saw  fit  to  the  exclusion  of  his  wife  and  children. 
That  assumption  and  conclusion,  manifestly,  is  the 
equivalent  of  saying  that  the  wife  was  to  receive  noth- 
ing in  exchange  for  divesting  herself  of  one-half  the 
insurance  or,  in  round  figures,  one-half  of  $40,000. 
The  obvious  and  just  conclusion  from  the  facts,  of 
course,  is  that  the  oral  agreement  and  understanding 
between  the  spouses  collateral  to  the  trust  was  a  bind- 
ing and  enforceable  agreement  whereby  the  wife  and 
children  acquired  an  equitable  interest,  as  benefi- 
ciaries of  the  insurance,  which  the  husband  was  pow- 
erless to  impair,  divest,  or  destroy.  (Thompson  v. 
Thompson,  8  Cir.  1946, 151  F.2d  581,  585;  Dixon  Lum- 
ber Co.  V.  Peacock,  217  Cal.  415,  418,  19  P.2d  233; 
Shoudy  V.  Shoudy,  55  Cal.  App.  344,  348,  203  P.  433.) 

From  the  foregoing  considerations  it  logically  fol- 
lows that  the  insured  had  waived  and  relinquished  all 
incidents  of  ownership  to  the  policies  upon  his  life 
and  had  transferred  them  to  his  wife  and  children, 
and  that  therefore  the  proceeds  of  the  life  insurance 
policies  were  not  includible  in  his  gross  estate  for 
federal  estate  tax  purposes.  (Morse  v.  Com.  Int.  Rev., 
7  Cir.  1938,  100  F.2d  593,  596;  Com.  hit.  Rev.  v. 
Sharp,  3  Cir.  1937,  91  F.2d  804,  805;  Helvering  v. 
Parker,  8  Cir.  1936,  84  F.2d  838,  839-840;  Pennsyl- 
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vania  Co.  etc.  v.  Com.  Int.  Rev.,  3  Cir.  1935,  79  F.2d 
295,  296-297.) 

What  has  been  said  above  respecting  Specifications 
of  Error  Nos.  1  and  2  has  equal  application  to  Speci- 
fication of  Error  No.  3  which  challenged  finding  No. 
XVII  (R.  26-27)  as  unsupported  by  the  evidence 
and  as  contrary  to  the  evidence  and  the  law.  The  find- 
ing reads  (R.  26-27)  : 

"It  is  not  true  that  by  reason  of  inclusion  of 
the  proceeds  of  said  two  insurance  policies  the 
amount  of  the  correct  tax  liability  of  said  estate 
was  not  the  sum  of  $15,067.01,  as  stated  in  the 
report  of  the  defendant  collector;  it  is  not  true 
that  there  was  no  deficiency  due  said  collector  or 
that  the  total  amount  of  said  tax  was  only 
$4988.01,  or  that  the  sum  paid  such  collector  is 
in  excess  of  the  proper  amount  of  said  tax  or 
'  that  there  is  now  due,  owing  or  imi3aid  from  the 
United  States  of  America  to  plaintiff  the  said 
sum  of  $10,088.90,  or  any  part  thereof." 


2.  THE  DISTRICT  COURT  ERRED  IN  CONCLUDING  AS  A  MAT- 
TER OF  LAW  THAT  AT  THE  TIME  OF  HIS  DEATH  THE 
INSURED  POSSESSED  INCIDENTS  OF  OWNERSHIP  TO  THE 
POLICIES  UPON  HIS  LIFE,  THAT  THE  PROCEEDS  THEREOF 
WERE  PROPERLY  INCLUDIBLE  IN  HIS  GROSS  ESTATE  FOR 
FEDERAL  ESTATE  TAX  PURPOSES,  THAT  PLAINTIFF  WAS 
NOT  ENTITLED  TO  JUDGMENT,  AND  THAT  DEFENDANT 
WAS  ENTITLED  TO  JUDGMENT  FOR  COSTS.  (Specifications 
of  Error,  Nos.  4,  5,  6,  7,  8,  9.) 

Following  the  findings  of  fact  the  District  Court 
made  six  conclusions  of  law  adverse  to  plaintiff  and 
summarized  in  the  above  heading.    (R.  29-30).    Each 
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said  conclusion  of  law  was  challenged  herein  by  a 
separate  Specification  of  Error  (Nos.  4-9)  as  con- 
trary to  the  law  and  the  evidence.  It  will  be  obvious 
to  the  court  that  arguments  in  support  of  these  Speci- 
fications of  Error  would  merely  duplicate  arguments 
made  in  the  preceding  subdivision.  Appellant 
deemed  it  necessary  to  make  separate  Specifications 
of  Error  in  order  to  comply  with  the  rules  of  this 
court  and  to  preserve  her  claims  of  error.  She  does 
not  deem  it  necessary,  however,  to  burden  the  court 
with  repetition  in  argument. 


3.  THE  DISTRICT  COURT  ERRED  IN  DENYING  APPELLANT'S 
MOTION  TO  AMEND  THE  FINDINGS  OF  FACT,  CONCLU- 
SIONS OF  LAW,  AND  JUDGMENT.  (Specification  of  Error 
No.  10.) 

Appellant  moved  to  set  aside  Findings  Nos.  Ill, 
VIII,  and  XVII,  earlier  quoted,  to  set  aside  the  six 
conclusions  of  law,  above  discussed,  to  vacate  the 
judgment,  and  to  have  other  and  different  findings, 
conclusions,  and  judgment  entered  in  lieu  thereof. 
R.  33-41.  In  general,  the  motion  sought  to  eliminate 
from  Findings  Nos.  Ill  and  VIII  the  matters  to 
which  emphasis  was  added  when  the  findings  were 
quoted,  to  add  a  new  finding  (No.  XA,  R.  37)  to  the 
effect  that  the  trust  agreements  transferred  to  plain- 
tiff and  her  children  the  whole  beneficial  interest  in 
the  policies,  to  negative  Finding  No.  XVII  (R.  37-38), 
to  negative  the  conclusions  of  law  (R.  38-39),  and  to 
enter  a  judgment  in  favor  of  plaintiff  (R.  40).  The 
motion  was  denied.    R.  42.    Because  the  motion  chal- 
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lenged  the  sufficiency  of  the  evidence  to  support  the 
judgment  for  defendant,  a  separate  Specification  of 
Error  was  addressed  to  the  denial  of  the  motion.  And 
because  the  order  of  denial  was  made  after  judgment 
was  entered,  an  appeal  was  specifically  taken  there- 
from. R.  45.  Additional  arguments  in  support  of 
Specification  of  Error  No.  10  are  unnecessary. 


4.     THE  DISTRICT  COURT  ERRED  IN  DENYING  APPELLANT'S 
MOTION  FOR  A  NEW  TRIAL.    (Specification  of  Error  No.  11.) 

Appellant  moved  for  a  new  trial  on  grounds  raising 
the  points  covered  by  the  other  Specifications  of  Error 
(except  Specification  of  Error  No.  10)  and  the  motion 
was  denied.  R.  33-34,44.  Appellant  is  mindful  that 
the  granting  or  refusing  of  a  new  trial  rests  in  the 
sound  discretion  of  the  trial  court.  But  discretion 
may  be  abused.  Here  an  abuse  of  discretion  in  deny- 
ing the  motion  for  new  trial  is  plainly  manifest. 


CONCLUSION. 

Appellant  respectfully  submits  that  the  judgment 
appealed  from  should  be  reversed  with  directions  to 
the  trial  court  to  enter  judgment  for  appellant. 

Dated,  San  Francisco, 
September  19,  1949. 

I.  M.  Peckham, 
Attorney  for  Appellant. 
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No.  12,277 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


IDOLISE  K.  Godfrey, 

Appellant, 

vs. 

James  G.  Smyth,  United  States  Col- 
lector of  Internal  Revenue  at  San 
Francisco,  California, 

Appellee. 


On  Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

BRIEF  FOR  APPELLEE. 


OPINION  BELOW. 

The  District  Court  did  not  write  an  opinion.  Its 
findings  of  fact  and  conclusions  of  law  (R.  18-30) 
are  not  officially  repoi'ted.  Its  order  denying  the  tax- 
payer's motion  to  amend  findings  and  judgment  and 
for  a  new  trial  (R.  42-44)   is  likewise  unreported. 


JURISDICTION. 
This  appeal  involves  estate  taxes.  The  decedent  died 
on  November  6,  1944.  (R.  24.)  The  estate  taxes  were 
paid  as  follows:  $10,786.15  on  June  13,  1945  (R.  25) ; 
$4,290.76  on  November  27,  1945.  (R.  26.)  Of  these 
taxes  so  paid,  the  sum  of  $10,088.90  is  in  dispute.  (R. 
11.)  Claim  for  refund  was  filed  on  December  3,  1945, 
and  rejected  on  August  26,  1947.  (R.  26,  77.)  Within 
the  time  provided  in  Section  3772  of  the  Internal 
Revenue  Code  and  on  September  17,  1947,  the  ap- 
pellant (hereinafter  called  the  taxpayer)  brought  this 
action  in  the  District  Court  for  recovery  of  $10,000 
of  the  taxes  alleged  to  have  been  illegally  collected, 
naming  both  the  United  States  and  the  Collector  as 
defendants.  (R.  2-10.)  On  November  25,  1947,  the 
complaint  was  amended  so  as  to  omit  the  United 
States  as  a  part}^  defendant  and  to  pray  for  judg- 
ment for  the  sum  of  $10,088.90  together  with  interest 
and  costs  against  the  appellee,  hereinafter  called  the 
Collector.  (R.  11.)  Jurisdiction  was  conferred  on  the 
District  Court  by  28  U.S.C,  Sec.  1340.  The  judgment 
was  entered  on  January  24,  1949,  dismissing  the  tax- 
payer's action  with  costs.  (R.  30-32.)  On  Felniiary  1, 
1949  tJie  taxpayer  filed  a  motion  to  amend  the  find- 
ings and  judgment  and  for  a  new  trial  (R.  32-42) 
which  the  District  Court  denied  on  May  2,  1949.  (R. 
44.)  Witliin  sixty  days  and  on  May  27,  1949,  the  tax- 
payer filed  a  notice  of  appeal.  (R.  45.)  Jurisdiction  is 
conferred  upon  this  Court  by  28  U.S.C,  Sec.  1291. 


QUESTION  PRESENTED. 

Whether  the  j^roceeds  of  two  policies  of  insurance 
on  the  life  of  the  decedent  were  properly  included 
in  his  gross  estate  for  purposes  of  the  federal  estate 
tax  under  Section  811  of  the  Internal  Revenue  Code. 


STATUTES  AND  REGULATIONS  INVOLVED. 
These  are  set  out  in  the  Appendix,  infra. 


STATEMENT. 
The  District  Court  found  the  following  facts   (R. 
18-29) : 

'  The  ijlaintitt*  (hereinafter  called  the  taxpayer)  is 
the  widow,  was  the  executrix  imder  the  last  Will  and 
Testament  of  William  S.  Godfrey,  Jr.,  deceased 
(hereinafter  called  the  decedent),  and  his  sole  dis- 
tributee under  the  Decree  of  Distribution  in  the  mat- 
ter of  his  estate.  (R.  18.) 

Defendant  James  C  Smyth  is,  and  at  the  time  of 
the  payments  of  tax  herein  mentioned  was  United 
States  Collector  of  Internal  Revenue  at  San  Fran- 
cisco, California.  (R.  18.) 

April  24,  1924,  the  decedent  took  out  a  policy  of 
life  insurance  on  his  life  in  the  New  York  Life  In- 
surance ('Ompany,  num})ered  8  751507,  in  the  sum  of 
$15,(X)0  in  favor  of  his  executors,  administrators,  or 


assigns  or  his  duly  designated  beneficiary  for  an  an- 
nual premium  which  he  agreed  to  pay.   (R.  19.) 

Subsequently,  the  decedent  requested  taxpayer, 
then  his  wdfe  and  now  his  widow,  to  consent  to  the 
execution  of  a  trust  agreement  in  the  proceeds  of  the 
policy,  and  taxpayer  stated  that  she  would  do  so  and 
the  decedent  stated  that  he  would  always  keep  up  the 
policy  intact  for  the  benefit  and  protection  of  tax- 
payer and  her  children.  At  and  before  the  signing  by 
her  of  the  consent  to  the  trust  agreement,  the  de- 
cedent stated  to  taxpayer  that  he  would  see  that  the 
premium  payments  would  be  kept  up  and  that  she 
and  the  children  would  be  the  beneficiaries  in  the 
maimer  subsequently  effected  by  the  trust  agreements. 
At  the  time  the  discussion  took  place,  the  greatest 
bond  of  affection  and  confidence  existed  between  the 
insured  and  his  mfe.  By  the  creation  of  the  trust, 
the  insured  was  seeking  to  make  the  best  possible 
l^rovision  for  his  wife  and  his  children.  The  trust  had 
the  effect  of  making  the  wife  and  children  beneficiar- 
ies and  of  conserving  the  funds  all  for  their  benefit. 
But  no  contract  existed  nor  was  the  community  char- 
acter of  the  property  destroyed.  Neither  the  decedent 
nor  taxpayer  intended  thereby  to  enter  into  a  con- 
tract and  neither  statement  was  made  as  a  condition 
to  or  because  of  a  statement  or  promise  by  the  party 
to  whom  it  was  made.  It  is  not  true  that  there  was 
thereby  transferred  to  taxpayer  and  her  children  the 
whole  beneficial  interest  in  the  policy  or  that  the  com- 
munity character  of  the  property  of  the  insured  and 
his  vdfe  in  the  policy  was  destroyed.  (R.  19-20.) 


Thereafter,  on  Juno  5,  1924,  the  decedent  entered 
into  a  trust  agreement  with  the  insurance  company 
]3y  the  terms  whereof  the  comi)any  agreed  to  receive, 
as  trustee,  tlie  proceeds  of  the  policy  and  to  pay  one- 
luilf  tlie  pi'oceeds  and  interest  thereon,  to  taxpayer, 
tlie  first  beneficiary,  if  living,  in  monthly  installments 
of  $50  each  and,  if  slie  should  die  before  the  insured, 
to  pay  such  one-lialf  to  the  daughter  of  taxpayer,  but 
i  ('  l)oth  of  such  l)eneficiaries  died,  then  the  money 
should  be  paid  to  the  executors  or  administrators  of 
the  last  surviving  beneficiary.   (R.  20-21.) 

The  decedent  made  a  similar  contract  with  the  in- 
surance company,  wherel^y  he  appointed  it  trustee  of 
the  other  half  of  the  proceeds  of  the  policy,  and  the 
company  agreed  to  receive,  as  trustee,  from  itself  as 
insurer,  one-half  of  the  proceeds  of  the  policy,  and 
to  pay  one-half  of  the  proceeds  and  the  interest 
thereon  to  taxpayer,  as  beneficiary,  in  monthly  in- 
stallments of  $50  each,  and,  in  the  event  of  the  death 
of  taxpayer  before  the  insured,  to  pay  such  one-half 
to  the  son  of  taxpayer,  and  in  the  event  of  the  death 
of  both  taxpayer  and  the  son,  to  pay  one-half  of  the 
proceeds  to  the  executors  or  administrators  of  the 
last  surviving  beneficiary.  (R.  21.) 

The  decedent  always  did  keep  the  policy  alive,  in- 
tact and  paid  up  for  the  protection  of  taxpayer  and 
her  children  and  ]jaid  the  annual  j^remiums  thereon 
luitil  he  became  disabled  in  19137,  after  which  the 
premiums  were,  by  the  terms  of  the  policy,  waived. 
(R.  21.) 


On  December  21,  1929,  the  decedent  took  out  a 
further  policy  of  life  insurance  with  the  New  York 
Life  Insurance  Company  numbered  10  899  287  in  the 
sum  of  $25,000,  payal^le  to  the  executors,  administra- 
toi's  or  assigns  of  the  insured  or  his  duly  designated 
beneficiary,  for  an  annual  premium  which  the  insured 
agreed  to  pay.  (R.  21-22.) 

On  February  24,  1930,  tlie  insured  requested  tax- 
payer to  consent  to  his  entering  into  a  trust  agree- 
ment witli  the  insurance  company  in  the  proceeds 
of  policy  No.  10  899  287  and  taxpayer  stated  that  he 
miglit  enter  into  such  trust  agreement  and  insured 
stated  to  taxpayer  that  he  would  keep  up  the  policy 
intact  and  in  full  force  and  effect  for  the  benefit  and 
jjrotection  of  taxj)ayer  and  her  children,  and  the  in- 
sured then  and  there  stated  to  taxpayer  that  he  would 
see  that  the  premium  payments  would  he  kept  up  and 
that  she  and  the  children  would  be  the  beneficiaries  in 
the  manner  subsequently  effected  by  the  trust  agree- 
ments, but  no  contract  existed  nor  was  the  community 
character  of  the  property  destroyed.  Neither  the  de- 
cedent nor  taxpayer  intended  thereby  to  enter  into 
a  contract  and  neither  statement  was  made  as  a  con- 
dition to  or  ])ecause  of  a  statement  or  promise  by  the 
party  to  whom  it  was  made.  It  is  not  true  that  there 
was  there])y  transferred  to  taxpaj^er  and  her  chil- 
dren the  whole  beneficial  interest  in  the  policy  or 
that  the  community  character  of  the  i)roperty  of  the 
insured  and  his  wife  in  the  policy  was  destroyed. 
(R.  22-23.) 


Thereafter  on  such  date,  the  insured  entered  into 
a  trust  agreement  with  the  insurance  company  by 
the  terms  whereof  the  insurance  company  agreed  to 
receive  one-half  of  the  proceeds  of  the  policy  as  trus- 
tee and  to  ])ay  the  funds  so  held  and  the  interest 
credited  thereon  to  taxpayer,  as  first  beneficiary,  at 
the  rate  of  $100  per  month,  and  in  case  of  the  death 
of  taxpayer  to  pay  the  balance  of  the  fund,  in  like 
manner,  to  the  daughter  of  taxpayer,  and,  in  the  event 
of  the  death  of  both  taxpayer  and  the  daughter, 
to  the  executors  or  administrators  of  the  last  sur- 
viving beneficiary.  (R.  23.) 

And  in  like  manner,  on  that  date,  the  insured  and 
the  insurance  company  entered  into  a  similar  agree- 
ment as  to  the  other  half  of  the  proceeds  of  the  policy 
whereby  the  insurance  company  agreed  to  receive  the 
other  half  of  the  proceeds  of  such  insurance  as  trus- 
tee, and  to  pay  the  same  over  to  taxpayer,  as  bene- 
ficiary, in  monthly  installments  of  $100  and  in  the 
event  of  taxpayer's  death  prior  to  the  insured  to  pay 
the  fund  or  any  balance  thereof,  to  the  son  of  tax- 
payer, if  living,  and  if  both  taxpayer  and  the  son 
die,  then  to  the  executors  or  administrators  of  the 
last  surviving  beneficiary.  (R.  23-24.) 

The  decedent  kept  up  and  maintained  such  policy 
intact  and  in  full  force  and  effect,  paying  all  prem- 
iums thereon,  until  he  became  disabled  in  1937,  when 
pursuant  to  the  terms  of  the  policy,  the  premiums 
were  thereafter  waived.    (R.  24.) 
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111  1937,  after  the  decedent  became  disabled,  tax- 
IJayer  took  out  letters  of  Guardianship  upon  his  per- 
son and  estate.  Thereafter,  no  premiums  were  paid, 
and  under  the  terms  of  the  contract  no  premiums 
should  be  paid.  Such  disability  continued  until  the 
death  of  said  deceased.  (R.  24.) 

On  Noveml)er  6,  1944,  the  decedent  died,  testate. 
Thereafter  his  will  was  admitted  to  probate  and  tax- 
payer was  appointed  executrix  thereof,  duly  qualified 
as  such,  and  ever  since  and  up  to  Final  Distrilmtion 
and  her  discharge,  remained  the  duly  appointed, 
qualified  and  acting  executrix  of  his  will.   (R.  24.) 

By  the  terms  of  his  will,  the  decedent  left  all  his 
property,  of  every  kind  and  character  to  taxpayer, 
and  pursuant  thereto  all  of  his  estate  was  duly  dis- 
tributed to  her  by  Decree  of  Final  Distribution.  (R. 
24.) 

Taxpayer,  as  executrix,  filed  an  estate  tax  return 
on  the  estate  of  the  decedent  and  such  return  showed 
due  to  the  United  States  Government  by  way  of  es- 
tate tax  the  sum  of  $10,786.15.  On  June  13,  1945,  tax- 
payer, as  executrix,  paid  that  sum  to  James  G.  Smyth, 
Collector.  Thereafter,  on  July  30,  1945,  the  Superior 
Court  of  California,  for  the  City  and  County  of  San 
Francisco,  made  its  Decree  of  Settlement  of  First 
and  Final  Account  and  of  Final  Distribution  in  the 
matter  of  the  estate  of  the  decedent,  by  the  terms 
whereof  the  entire  estate  was  distributed  to  taxpayer 
and  she  ever  since  has  been,  and  now  is,  the  sole  owner 


thereof,  including  the  claim  for  refund  of  estate  tax 
here  sued  for.  (R.  25.) 

Thereafter,  the  probate  Court  made  its  order  dis- 
charging taxpayer  as  executrix.  (R.  25.) 

On  November  14,  1945,  F.  M.  Harless,  United  States 
Internal  Revenue  Agent  in  Charge  in  San  Francisco, 
(\ilifornia,  made  to  taxpayer  his  report  of  examina- 
tion of  the  estate  tax  return,  indicating  a  deficiency 
of  $4,290.76  in  estate  taxes,  and  fixing  the  claimed 
correct  tax  liability  at  $15,076.91  and  on  that  date,  tax- 
payer received  from  the  Collector  a  notice  of  deficiency 
in  the  sum  of  $4,290.76,  and  on  November  27,  1945,  she 
forthwith  paid  to  such  Collector  the  amount  of  the 
deficiency,  under  protest,  first,  because  50%  of  the 
community  property,  to-wit,  the  entire  estate,  should 
have  been  deducted;  secondly,  as  to  the  $40,000  of 
insurance,  the  insurance  jjolicy  No.  8  751  507  for  $15,- 
000  was  cohered  b}^  the  two  trust  agreements,  and  the 
insurance  policy  No.  10  899  287  for  $25,000  was  like- 
wise covered  by  trust  agreements.    (R.  25-26.) 

Immediately  after  payment  of  the  deficiency,  tax- 
payer filed  with  the  Collector  her  claim  for  refimd  as 
to  such  taxes,  and  the  claim  for  refund  was  referred 
to  the  Auditing  Department  and  the  Technical  Staff 
of  the  Interna]  Revenue  Department  of  the  United 
States,  and  on  August  26,  1947,  such  claim  for  refimd 
was  denied  and  rejected  in  its  entirety.    (R.  26.) 

By  reason  of  inclusion  of  the  proceeds  of  the  two 
insurance  policies  the  amount  of  the  correct  tax  lia- 
bility of  the  estate  w^as  $15,076.91,  as  stated  in  the  re- 
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port  of  the  agent;  it  is  not  true  that  there  was  no 
deficiency  due  or  that  the  total  amount  of  the  tax  was 
only  $4,988.0.1,  or  that  tlie  sum  paid  the  Collector  is 
in  excess  of  the  proper  amount  of  the  tax,  or  that  there 
is  now  due,  owing  or  unpaid  from  the  United  States 
of  America  to  taxpayer  the  sum  of  $10,088.90,  or  any 
])art  thereof.    (R.  26-27.) 

Policy  No.  8  751  507  on  the  life  of  the  insured  pro- 
vided that  the  insurcnl  might  change  the  beneficiaries 
upon  written  notice  to  the  home  office  of  the  insurer. 
In  the  event  all  beneficiaries  should  predecease  the 
insured,  the  interest  of  the  l)eneficiary  was  to  vest  in 
the  insured.    (R.  27.) 

Each  trust  in  one-half  the  j^roceeds  of  such  policy 
provides  that  the  trustee  should  receive  from  itself  as 
insurer  one-half  of  the  proceeds  of  the  policy  in  case 
it  should  become  a  claim  because  of  the  insured's 
death.  Each  trust  named  taxpayer  as  first  beneficiary 
of  the  trust,  and  in  the  event  of  her  death,  the  proceeds 
of  the  trust  were  to  be  paid  in  equal  parts  to  the  two 
children  of  insured  and  taxpayer.  Each  trust  pro- 
vided that  it  should  become  null  and  void  if  (a)  the 
grantor  revoked  the  appointment  by  written  notice 
to  the  trustee;  (b)  the  grantor  should  survive  both 
beneficiaries;  (c)  if  any  change  were  made  in  the 
beneficiary  or  manner  of  payment  of  the  proceeds  of 
the  policy;  (d)  if  the  policy  should  be  surrendered  for 
its  cash  surrender  value;  (e)  if  the  net  sum  available 
under  the  policy  at  the  time  of  the  insured's  death 
should  be  less  than  a  certain  sum;  and  (f)  if  the  in- 
sured should  assign  the  policy.   (R.  27-28.) 
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As  to  policy  No.  10  899  287,  tlie  policy  did  not  pro- 
vide on  its  face  that  insured  might  change  the  bene- 
ficiary in  the  manner  provided  in  the  policy.  (R.  28.) 
As  to  change  of  beneficiary  policy  No.  10  899  287  reads 
(R.  28,  66)  : 

New  York  Life  Insurance  Company,  a  mutual 
company,  agrees  to  pay  to  the  executors,  admin- 
istrators or  assigns  of  the  insured,  or  to  the  duly 
designated  beneficiary  (with  right  on  the  part  of 
the  insured  to  change  l^eiieficiary  in  the  manner 
provid(^d  herein)  twenty-five  thousand  ($25,- 
000.00)  dollars  (the  face  of  this  policy),  etc. 

The  only  other  reference  to  change  of  beneficiary  in 
the  policy  was  a  ruled  space  at  the  end  of  its  schedules 
labeled  (R.  28,  69) : 

REGISTER  OP  CHANGE  OP  BENEPICIARY 
NOTE — No  change  of  beneficiary  shall  take  effect  unless 
indorsed  on  this  Policy  by  the  Company  at  the 
Home  OlBice. 


Date  of  Request 


Beneficiarv 


Indorsed  by 


On  the  24th  day  of  Feb-  John  C.  McCarthy, 

ruary,  19o0,  the  New  York  Vice  President 

Life  Insurance  Company 

was  appointed  trustee  as 

per    conditions    of    trust 

agreements   (2)   attached 

hereto. 

Taxpayer  married  decedent  insured  September  4, 
1916.  They  had  two  children,  both  still  living.  Tax- 
payer and  insured  resided  and  made  their  home  in  this 
district  from  theii*  marriage  to  the  death  of  insured 
November  6,  1944.   All  premiums  of  the  policies  were 
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paid  with  the  community  earnings  of  the  insured  and 
taxpayer.    (R.  28-29.) 

Upon  the  basis  of  the  foregoing  findings  the  District 
Court  eonchid(>d  as  a  matter  of  law  that  the  $40,000 
])roceeds  of  the  policies  was  properly  included  in  the 
decedent's  estate  for  purposes  of  the  federal  estate 
tax  (R.  29)  and  judgTiient  was  accordingly  entered 
that  the  taxpa^yer  take  nothing  by  this  action  and  the 
Collector  have  judgment  for  costs  (R.  30-31).  There- 
after the  taxpayer  made  a  motion  to  amend  the  find- 
ings and  judgment  and  for  a  new  trial  (R.  32-42) 
which  the  District  Court  denied.  (R.  42-44.)  The  tax- 
payer then  took  this  appeal.    (R.  45.) 


SUMMARY  OF  ARGUMENT. 

^rhe  life  insurance  proceeds  in  question  are  plainly 
includible  in  the  gross  estate  of  the  insured  for  pur- 
poses of  the  federal  estate  tax  under  Section  811  of  the 
Internal  Revenue  Code,  as  amended  by  the  Revenue 
Act  of  1942.  This  is  so  because  the  premiums  were 
all  paid  out  of  community  property  and  the  insured 
retained  incidents  of  ownership  in  the  policies  and 
their  proceeds.  The  taxpayer's  contention  that  there 
was  an  oral  agreement  between  the  decedent  and  his 
wife  to  change  tlie  community  insurance  to  separate 
propertj^  is  without  merit.  Not  only  Avould  such  an 
agreement  be  repugnant  to  the  terms  of  the  ti-ust 
agreements  that  were  executed  by  the  decedent  with 
the  consent  of  his  mfe,  but  the  record  affords  no  ade- 
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([uate  basis  for  concluding  that  any  such  agreement 
was  made.  Moreover,  if  there  had  been  such  an  ar- 
rangement it  would  not  affect  the  result  in  the  instant 
case  because  the  decedent  had  incidents  of  o\\Tiership 
in  all  of  the  policies  exercisable  either  alone  or  in 
conjunction  with  his  wife.  In  the  circumstances  we 
submit  that  the  District  Court  made  no  error  in  de- 
ciding this  case  in  the  Government's  favor  and  holding 
that  the  proceeds  of  the  policies  are  includible  in  the 
decedent's  gross  estate  under  Section  811(g)  of  the 
Internal  Revenue  Code,  as  amended. 


ARGUMENT. 

THE  INSURANCE  PROCEEDS  IN  QUESTION  WERE  PROPERLY 
INCLUDED   IN   THE   GROSS   ESTATE   UNDER   SECTION   811 
,       OF  THE  INTERNAL  REVENUE  CODE. 

Although  the  District  Court  did  not  write  a  formal 
opinion,  still  it  made  conclusions  of  law  (R.  29-30), 
and  also  expressed  its  views  to  some  extent  at  least  in 
a  memorandum  accom]3anying  the  order  denying  the 
taxpayer's  motion  to  amend  the  findings  and  judgment 
and  for  a  new  trial.  See  R.  42-44.  In  that  memorandum 
the  District  Court  pointed  out  (R.  43)  that  under  the 
express  tei-ms  of  each  of  the  trust  agreements  the  trust 
was  to  be  null  and  void. 

(a)  if  I  shall  levoke  said  appointment  by  written 
notice  to  said  Comjjany  filed  at  its  Home  Office; 

(b)  if  both  said  Beneficiaries  shall  die  before  me; 

(c)  if  any  change  is  made  in  the  beneficiary  or 
manner  of  payment  of  the  proceeds  of  said  policy ; 
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(d)  if  said  policy  shall  be  surrendered  for  Cash 
Surrender  Vahie;  (e)  if  I  shall  assign  said  policy 
and  said  assignment  or  written  notice  thereof  be 
filed  with  the  Company  at  its  Home  Office;  (f)  if 
at  my  death  the  net  sum  payable  under  said  policy 
shall  be  less  than  [a  certain  amount]. 

And  the  District  Court  went  on  to  say  that  it  is  quite 
clear  that  the  trust  agreements  to  which  taxpayer  gave 
her  written  consent  recognized  that  the  decedent 

retained  the  right  to  assign  the  policy  and  to  re- 
voke the  appointment,  and  *  *  *  the  right  *  *  * 
to  change  the  beneficiary  or  mamier  of  payment 
of  proceeds  and  to  surrender  the  policy  for  its 
cash  value. 

These  are  certainly  substantial  incidents  of  ownership 
(Chase  Nat  Bavk  v.  United  States,  278  U.  S.  327,  335; 
Helvcring  v.  HalJock,  309  U.  S.  106;  Paul,  Federal 
Estate  and  Gift  Taxation,  1946  Supp.,  Sec.  10.37)  and 
we  do  not  understand  that  taxpayer  is  contending 
otherwise.  However,  the  taxpayer  contended  below 
and  here  again  urges  (Br.  17)  that  there  was  an  oral 
agreement  between  the  decedent  and  his  wife  to  trans- 
mute into  the  separate  property  of  each  spouse  one- 
half  the  community  insurance.  In  that  connection 
the  District  Court  took  the  view,  correctly  we  submit 
(R.  44),  that  the  ''original  negotiations  merged  in  the 
writing  and  any  vei'bal  negotiations  repugnant  to  the 
writing  may  not  be  considered";  and  therefore  the 
insurance  proceeds  were  includible  in  the  gross  estate 
under  Section  811(g)  of  the  Internal  Revenue  Code, 
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as  amended  by  Section  404  of  the  Revenue  Act  of  1942 
(Appendix,  infra). 

Section  811  (g),  as  so  amended,  provides  for  the  in- 
clusion of  life  insurance  proceeds  to  the  extent  of  the 
amount  receivable  by  the  executor;  and  to  the  extent 
of  the  amount  receivable  by  all  other  beneficiaries 
where  the  insurance  was  pui'chased  with  premiums 
paid  by  the  decedent  or  Avith  respect  to  which  the 
decedent  possessed  at  his  death  any  of  the  incidents 
of  ownership,  exercisable  either  alone  or  in  conjunc- 
tion with  ixny  other  person.  For  the  purposes  of  the 
statute,  premiums  ])aid  with  comnmnity  property  are 
considered  to  have  been  paid  by  the  insured,  with  ex- 
ceptions not  material  here;  and  the  term  ^'incidents 
of  ownership"  includes  incidents  of  ownei*ship  pos- 
sessed by  the  decedent  at  his  death  as  manager  of  the 
community.  The  law  as  so  amended  is  applicable  to 
estates  of  decedents  dying  after  the  date  of  enactment 
of  the  Act  (October  21,  1942)  ;  but  in  determining  the 
proportion  of  the  premiums  paid  b}^  the  decedent  the 
amount  so  paid  on  or  before  January  10,  1941,  shall 
be  excluded  if  at  no  time  after  such  date  the  decedent 
possessed  an  incident  of  ownership  in  the  policy.^ 

Here  the  decedent  died  in  1944,  and  there  is  no 
question  but  that  all  the  premiums  were  paid  prior  to 
January  10,  1941,  by  the  decedent  out  of  community 
property  and  therefore  if  as  held  by  the  District  Court 


^It  is  unnecessary  here  to  consider  the  changes  made  by  Section 
351  of  the  Revenue  Act  of  1948.  which  are  effective  only  with 
respect  to  estates  of  decedents  dying  after  December  31,  1947. 
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and  contended  l)y  us  he  retained  incidents  of  owner- 
ship in  the  policies  after  that  date,  then  the  proceeds 
are  plainly  includible  in  the  gross  estate  under  the 
statute. 

In  Fernandez  v.  Wiener,  326  U.  S.  340,  the  Court 
upheld  the  constitutionality  of  the  statute  and  its  re- 
lated provision  (Section  811(e)(2)  of  the  Internal 
Revenue  Code,  as  amended  by  Section  402  of  the 
Revenue  Act  of  1942  [Appendix,  infra])  ;  and  in  con- 
sequence the  entire  commimity  property  there  in- 
volved (including  insurance  proceeds)  was  subjected  to 
estate  tax  upon  the  death  of  the  husband.  In  so  holding, 
the  Court  rejected  the  contention  that  the  wife's  vested 
half  interest  was  immune  from  inclusion  in  the  hus- 
band's gross  estate,  and  took  the  view  that  the  cessa- 
tion of  the  husband's  extensive  powers  as  manager  of 
the  community,  and  the  establishment  in  the  wife  of 
new  powers  of  control  over  her  share,  though  it  was 
always  hers,  furnished  appropriate  occasions  for  the 
tax. 

It  follows  from  the  foregoing  that  if  the  District 
Court  below  correctly  held  that  the  alleged  oral  agree- 
ment may  not  be  considered,  then  there  is  no  doubt 
as  to  the  tax  in  this  case.  In  this  connection  the  deci- 
sion of  the  District  Court  is  supported  by  cases  hold- 
ing that  the  parol  evidence  rule  precludes  considera- 
tion of  evidence  such  as  offered  here  which  would 
contradict  the  express  proAdsions  of  the  trust  agree- 
ments. 
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Thus,  in  Piigli  v.  Commissioner,  49  F.  (2d)  76  (C.A. 

5th),  certiorari  denied,  284  U.  S.  642,  the  Court  said 

(p.  79)  : 

While  it  is  somotimos  ])roadly  stated  that  the 
l^arol  evidence  rule  has  no  application  to  any  save 
parties  to  the  instrument  and  their  privies.  In  re 
Shields  Brothers,  134  Iowa  559,  111  N.  W.  963,  10 
L.  R.  A.  (N.  S.)  1061;  O'Shea  v.  N.  Y.  R.  E.  Co. 
(C.  C.  A.),  105  F.  559;  Blake  v.  Hall,  19  La.  Ann. 
49,  yet  when  an  instrument  is  executed  as  the 
final  embodiment  of  an  agreement,  and  becomes 
the  act  of  the  i)arties,  and  where  the  parol  evi- 
dence is  offcn-ed  merely  to  vary  the  legal  effect  of 
its  terms,  the  rule  operates  to  protect  all  whose 
rights  depend  upon  the  instrument  though  not 
parties  to  it.  Allen  v.  Ruland,  79  Conn.  405,  65  A. 
138,  118  Am.  St.  Rep.  146,  8  Ami.  Cas.  and  note, 
page  347 ;  10  R.  C.  L.  §  213 ;  5  Wigmore  on  Evi- 
dence, §§2425,  2446;  2  Williston  on  Contracts, 
§  647.  Especially  are  recorded  muniments  of  title 
not  to  be  altered  by  parol  evidence  except  on 
orderly  procedure  for  their  reformation.  Blum'  v. 
Allen,  145  La.  71,  81  So.  760.  That  by  some  other 
foim  of  instrument  the  rights  of  the  United  States 
would  have  been  different  is  beside  the  question. 
The  parties  abide  by  this  instrument  as  they  made 
it.  The  law,  and  not  their  wish  or  understanding, 
must  control  its  legal  effect  on  the  incidence  of 
taxation.  The  Board  did  not  err  in  disregarding 
the  parol  evidence. 

And  the  Pugh  case  was  approved  and  followed  by  this 
Court  in  Jurs  v.  Commissioner,  147  F.  (2d)  805,  810. 
See  also  Grace  Bros.  v.  Commissioner,  173  F.  (2d) 
170,  175,  where  this  Court  said: 
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Before  elaborating  further  on  the  matter,  we 
advert  to  the  fact  that  in  the  written  documents 
which  relate  to  the  transaction,  both  before  and 
after  its  consummation,  no  mention  whatsoever  is 
made  of  the  good  will.  We  leave  aside,  for  the 
moment,  the  indisputable  proposition  that  oral 
testimony  contradicting  written  instruments  can 
have  no  binding  eifect,  in  cases  of  this  character. 
Cf.  Woodall  V.  Commissioner,  9  Cir.  1939,  105  F. 
2d  474,  478;  Jurs  v.  Commissioner,  9  Cir.  1945, 
147  F.  2d  805,  810;  Gaylord  v.  Commissioner,  9 
Cir.,  1946,  153  F.  2d  408,  415.  And  see  Helvering 
V.  Coleman-GUhert  Associates,  1935,  296  U.S.  369, 
374,  56  S.  Ct.  285,  80  I..  Ed.  278;  Titus  v.  United 
States,  10  Cir.,  1945,  150  F.  2d  508,  511,  162 
A.L.R.  991. 

Cf .  Miller  V.  Erode,  186  Cal.  409 ;  Odone  v.  Marzocchi, 
89  A.C.A.  126,  131. 

In  the  light  of  the  foregoing  considerations  we  sub- 
mit that  the  Court  below  committed  no  error  in 
deciding  this  case  as  it  did  and  holding  that  the  insur- 
ance proceeds  in  question  are  properly  includible  in 
the  gross  estate  under  Section  811(g)  of  the  Internal 
Revenue  Code,  as  amended.  Fernandez  v.  Wiener, 
supra. 

Moreover,  tlie  proceeds  would  also  ])e  includible  in 
the  gross  estate  under  Section  811(c)  of  the  Internal 
Revenue  Code,  as  supplemented  by  Section  811(d)(5) 
(Appendix,  infra),  as  a  transfer  intended  to  take 
effect  in  possession  or  enjoyment  at  or  aftei-  the 
grantor's  death.  The  policies  were  transfered  in  trust 
by  the  decedent  and  he  retained  an  interest  in  the 
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transferred  property  sufficient  to  support  the  tax. 
Reinecke  v.  Northern  Trust  Co.,  278  U.  S.  339 ;  Flelver- 
ing  V.  Hallock,  supra;  Fidelity  Co.  v.  Rothensies,  324 
U.  S.  108;  Comnussioner  v.  Estate  of  Fields,  324  U.  S. 
113;  Goldstone  v.  United  States,  325  U.  S.  687;  Com- 
missioner V.  Estate  of  Church,  335  U.  S.  632;  Estate 
of  Spiegel  v.  Commissioner,  335  U.S.  701 ;  Comniis- 
sioner  v.  Bank  of  California,  155  F.  2d  1  (C.  A.  9th), 
certiorari  denied,  329  U.  S.  725;  In  re  Rhodes'  Estate, 
174  F.  (2d)  584  (C.  A.  3d)  ;  Treasury  Rei^ulations 
105,  Section  81.17,  as  amended  (Appendix,  infra)  ;  I 
Paul,  Federal  Estate  and  Gift  Taxation  (1942)  and 
1946  Supplement,  Section  7.08. 

The  proceeds  would  also  be  includible  in  the  gross 
estate  under  Section  811(d)(2)  of  the  Internal  Reve- 
nue Code,  as  supplemented  by  Section  811(d)  (5)  (Ap- 
pendix, infra),  which  provides  for  taxation  where  the 
enjoj^ment  of  the  property  was  subject  at  the  date  of 
the  grantor's  death  to  any  change  through  the  exercise 
of  a  power,  either  by  the  decedent  alone  or  in  conjunc- 
tion with  any  person,  to  alter,  amend  or  revoke. 
Commissioner  v.  Estate  of  Holmes,  326  U.  S.  480; 
Porter  v.  Commissioner,  288  U.  S.  436;  Helvering  v. 
City  Bank  Co.,  296  U.  S.  85;  Treasury  Regulations 
105,  Section  81.20;  I  Paul,  Federal  Estate  and  Gift 
Taxation  (1942)  and  1946  Supplement,  Section  7.09. 

The  taxpayer  says  (Br.  16-17)  that  each  policy  here 
involved  was  originally  community  property  and  on 
each  occasion  when  the  wife  consented  to  the  creation 
of  a  trust  she  then  had  a  vested  interest  in  one-half 
the  property.   AVhile  we  do  not  think  that  this  makes 
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any  difference  here,  still  we  would  point  out  that  some 
of  the  transactions  in  question  took  place  prior  to 
July  29,  1927,  and  there  was  a  change  in  the  Cali- 
fornia community  property  law  as  of  that  date.  As  to 
comnnmity  property  acquired  prior  to  July  29,  1927, 
the  wife  had  a  mere  expectancy;  as  to  community 
property  acquired  on  and  after  that  date,  her  interest 
Avas  "present,  existing  and  equal."  The  law  as  to  this 
was  recently  considered  by  this  Court  in  Rickenherg 
V.  Commissioner,  decided  August  22,  1949,  and  no 
extended  discussion  is  necessary  here. 

Taxpayer  cites  (Br.  16-17)  cases  such  as  Grimm 
V.  Graham,  26  Cal.  (2d)  173,  175,  which  reiterates  the 
long  established  rule  that  the  husband  can  not  make 
a  valid  gift  of  community  property  mthout  the  con- 
sent of  his  wife  and  if  he  undertakes  to  do  so  the 
transaction  is  voidable  as  to  the  wife's  share.  But 
this  does  not  mean  that  he  has  none  of  the  incidents 
of  ownership  in  the  property  within  the  meaning  of 
the  estate  tax  law,  and  it  is  clear  that  he  has.  He  can 
make  a  sale  or  transfer  of  community  property  for  a 
consideration  and  the  property  may  be  subjected  to 
the  payment  of  his  personal  debts.  See  Union  Mutual 
Life  Ins.  Co.  v.  BrodericU,  196  Cal.  497;  Grolemund 
V.  Caferata,  17  Cal.  (2d)  679,  688,  certiorari  denied, 
314  U.S.  612;  Estate  of  Coffee,  19  Cal.  (2d)  248,  252; 
Stratton  v.  Superior  Court,  87  Cal.  App.  (2d)  809, 
811.  And  the  statute  (Section  811  (g)(4)  of  the  In- 
ternal Revenue  Code,  as  amended,  supra)  expressly 
jjrovides  with  reference  to  community  property  that 
the  term  "incidents  of  ownership"  includes  incidents 
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of  ownership  possessed  by  the  decedent  as  manager 
of  the  community.  And  see  Paul,  Federal  Estate  and 
Grift   Taxation,   1946    Supplement,    Section   10.40,   p. 

378. 

We  recognize  of  course  that  in  California  a  hus- 
band and  wife  may  by  agreement  change  community 
property  to  separate  property  (Rickenherg  v.  Com- 
missioner, supra)  ])ut  here  there  was  no  such  agree- 
ment, and  even  if  there  had  been  one  it  would  not 
affect  the  tax  in  this  case  because  the  husband  had 
incidents  of  ownership  in  all  of  the  policies,  exercis- 
able either  alone  oi*  in  conjunction  with  the  wife. 

Moreover,  even  if  it  be  assumed  arguendo  that  there 
was  such  a  di^dsion  of  property  in  the  instant  case 
that  husl)and  and  Avife  each  owned  one-half  as  sep- 
arate property  and  the  decedent  had  no  incidents  of 
ownership  at  all  in  the  wife's  share,  still  it  would 
not  follow  that  all  of  the  proceeds  would  be  exclud- 
ible  and  one-half  of  them  would  of  course  be  in- 
cludible in  the  gross  estate.  Cf.  Rule  v.  United  States, 
63  F.  Supp.  351  (C.  Cls.). 

However,  we  do  not  mean  to  intimate  that  there 
was  any  change  from  community  to  separate  prop- 
erty in  the  instant  case.  The  record  affords  no  ade- 
quate basis  for  such  a  conclusion.  Indeed,  taxpayer 
does  not  i)oint  to  an}^  specific  agreement  for  such  a 
change  and  she  merely  urges  (Br.  17)  that  the  hus- 
band's statement  that  he  would  keep  u})  the  insur- 
ance for  her  and  the  children  (R.  19)  had  the  legal 
effect  of  transmuting  into  the  separate  property  of 
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each  spouse  one-half  of  the  community  insurance. 
Also  (Br.  18)  that  as  a  result  of  that  agreement  and 
tlie  transfers  in  trust  to  which  it  was  collateral,  the 
wife  and  children  acquired  an  equitable  interest  which 
the  insured  could  not  have  destroyed.  Taxpayer  at- 
tempts to  bolster  her  contentions  by  citing  (Br.  17) 
cases  such  as  United  States  v.  Pierotti,  154  F.  (2d) 
758  (C.A.  9th),  in  support  of  the  proposition  that  a 
change  from  community  to  separate  property  may  be 
effectuated  by  a  very  informal  oral  agreement. 

A¥hatever  may  be  the  scope  of  the  Pierotti  case  and 
othei's  like  it,  we  do  not  understand  that  they  were 
intended  to  override  the  parol  avidence  rule  in  cir- 
cumstances like  we  have  here;  but  even  if  it  be 
thought,  contrary  to  our  views  and  the  holding  of  the 
District  Court,  that  evidence  of  the  alleged  oral  agree- 
ment should  be  considered,  still  the  result  would  not 
be  changed.  Of  course  the  taxpayer  has  the  burden 
of  proof  (Greenwood  v.  Commissioner ,  134  F.  (2d) 
915,  919  (C.A.  9th)),  and  we  submit  that  the  record 
in  the  instant  case  would  not  justify  the  District 
Court  in  concluding  that  there  was  any  agreement 
to  change  from  community  to  separate  property. 

At  most,  the  alleged  oral  agreement  would  be  merely 
one  to  keep  up  the  insurance  for  the  wife  and  chil- 
dren, and  certainly  that  would  not  be  inconsistent 
with  the  retention  by  the  decedent  of  a  reversionaiy 
interest  in  the  property.  Each  of  the  trust  agreements 
in  the  instant  case  expressly  provided  (R.  43)  that 
the  trust  should  be  null  and  void  if  the  beneficiaries 
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died  before  the  insured  so  that  if  he  had  survived 
them  he  would  have  regained  complete  control  of  the 
insurance.  And  it  is  settled  that  such  an  interest  is 
an  incident  of  ownership  sufficient  to  support  taxa- 
tion. Commissioner  v.  Estate  of  Churcli,  supra;  Es- 
tate of  Spiegel  v.  Commissioner,  supra;  Fidelity  Co. 
V.  Rothensies,  supra;  Commissioner  v.  Estate  of  Field, 
supra;  Hock  v.  Commissioner^  152  F.  (2d)  574  (C.A. 
8th)  ;  Liebman  v.  Hassett,  148  F.  (2d)  247  (C.A.  1st) ; 
Schongalla  v.  Eicheij,  149  F.  (2d)  687  (C.A.  2d),  cer- 
tiorari denied,  326  U.  S.  736;  Chase  Nat.  Bank  v. 
United  States,  116  F.  (2d)  625  (C.A.  2d.y 

However,  we  do  not  have  to  place  our  sole  reliance 
upon  the  retention  of  a  reversionary  interest  here,  for 
as  shown  above  and  in  the  order  of  the  District  Court, 
there  can  be  no  question  but  that  the  decedent  also 
retained  other  valuable  incidents  of  ownership  in  the 
policies.  Indeed,  it  will  l^e  noted  that  after  the  de- 
cedent became  disabled,  the  wife  acting  as  his  guard- 
ian borrowed  on  the  policies  (R.  94-96)  and  this 
was  certainly  the  exercise  of  an  incident  of  owner- 
ship within  the  meaning-  of  the  law. 


-The  1942  amendments  to  subdivision  (g)  did  not  change  the 
law  in  any  way  which  would  preclude  taxation  in  the  instant 
case.  True,  Section  811(g)(2)  as  so  amended,  does  provide  that 
for  the  pur])oses  of  clause  (13),  the  term  '' incident  of  ownership" 
does  not  include  a  reversionary  interest,  but  that  pi-esupposes 
that  the  decedent  did  not  pay  the  premiums  and  here  he  did. 
Where,  as  here,  the  premiums  are  paid  by  the  decedent,  even 
though  out  of  community  property,  a  reversionary  interest  is  still 
an  incident  of  ownership  for  i)ur])oses  of  applying  the  premium 
payment  test  to  payments  made  on  or  before  January  10,  1941. 
See  Treasury  Regulations  105,  Section  81.27  (Appendix,  infra)  ; 
Paul,  l^'ederal  Estate  and  Gift  Taxation,  1946  Supplement,  Section 
10.37,  p.  371. 
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'Cases  such  as  Thomson  v.  Thomson,  156  F.  (2d) 
581  (C.A.  8th),  certiorari  denied,  !329  U.S.  793;  Dixon 
Lumber  €o.  v.  Peacock,  217  Cal.  415;  Shoudy  v. 
Shoudy,  55  Cal.  App.  344,  cited  by  taxpayer  (Br. 
18),  are  not  tax  cases;  they  turn  on  their  peculiar 
facts  and  we  do  not  read  any  of  them  as  being  at  var- 
iance with  our  position  here. 

Nor  can  taxpayer  derive  any  comfort  from  cases 
{Morse  v.  Commissioner,  100  F.  (2d)  593  (C.A.  7th) 
Commissioner  v.  Sharp,  91  F.  (2d)  804  (C.A.  3d) 
Helvering  v.  Parker,  84  F.  (2d)  838  (C.A.  8th) 
Pennsylvania  Vo.,  etc.  v.  Commissioner,  79  F.  (2d) 
295  (C.A.  3d)  cited  on  pages  18-19  of  her  brief.  Those 
cases  all  presuppose  that  no  incident  of  ownership 
was  retained  and  they  are  distinguishable  from  the 
instant  one  where  the  insured  retained  incidents  of 
ownership  and  the  District  Court  so  found.  More- 
over, those  cases  were  all  decided  before  Helvering 
V.  Hallock,  supra,  which  changed  the  law  as  to  the 
effect  of  retaining  a  reversionary  interest;  and  to  the 
extent  that  they  are  opposed  to  Hallock  they  should 
of  course  no  longer  be  followed.  See,  for  example, 
Schultz  V.  United  States,  140  F.  (2d)  945,  949  (C.A. 
8th),  where  Helvering  v.  Parker  was  expressly  over- 
ruled as  a  result  of  Helvering  v.  Hallock;  see  also 
Hock  V.  Commissioner,  siipi'a,  152  F.  (2d)  574  at  576; 
Chase  Nat.  Bank  v.  United  States,  supra,  116  F.  (2d) 
625  at  627. 

In  the   light   of  the   foregoing   considerations,   we 
submit  that  the  District  Court  made  no  error  in  any 
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of  its  findings,  conclusions  or  rulings  in  the  instant 
case.  They  are  in  all  respects  correct  and  the  judg- 
ment should  be  upheld  by  this  Court. 
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CONCLUSION. 

The  judgment  of  the  District  Court  should  be  af- 
firmed. 

Dated,  October  24,  1949. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 

Assistant  Attorney  General, 

Ellis  N.  Slack, 
Lee  a.  Jackson, 
L.  W.  Post, 

Special  Assistants  to  the  Attorney  General, 

Frank  J.  Hennessy, 

United  States  Attorney, 

C.  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


(Appendix  Follows.) 


Appendix 

Internal  Revenue  Code: 

Sec.  88.     GROSS  ESTATE. 

The  value  of  th(^  gross  estate  of  the  decedent  shall 

be  determined  by  including  the  value  at  the  time  of 

his  death  of  all  property,  real  or  personal,  tangible  or 

intangible,  wherever   situated,   except   real   propei'ty 

situated  outside  of  the  United  States 

******* 

(c)  Transfers  in  Contemplation  of,  or  Taking 
Effect  at  Death. — To  the  extent  of  any  interest  therein 
of  which  the  decedent  has  at  any  time  made  a  trans- 
fer, by  trust  or  otherwise,  in  contemplation  of  o]'  in- 
tended to  take  effect  in  possession  or  enjoyment  at  or 
after  his  death,  or  of  which  he  has  at  any  time  made 
a-  transfer,  by  trust  or  otherwise,  under  which  he  has 
retained  for  his  life  or  for  any  period  not  ascertain- 
able without  reference  to  his  death  or  for  any  period 
which  does  not  in  fact  end  before  his  death  (1)  the 
possession  or  enjoyment  of,  or  the  right  to  the  in- 
come from,  the  property,  or  (2)  the  right,  either  alone 
or  in  conjunction  with  any  person,  to  designate  the 
persons  who  shall  possess  or  enjoy  the  property  or 
the  income  therefrom;  except  in  case  of  a  bona  fide 
sale  for  an  adequate  and  full  consideration  in  money 
or  money's  worth.  *  *  * 

(d)  Revocable  Transfers. — 

(2)  Transfers  on  or  prior  to  June  22,  1936. — To 
the  extent  of  any  interest  therein  of  which  the  dece- 
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dent  has  at  any  time  made  a  transfer,  by  trust  or  other- 
wise, where  the  enjoyment  thereof  was  subject  at  the 
date  of  his  death  to  any  change  through  the  exercise 
of  a  power,  either  by  the  decedent  alone  or  in  con- 
junction with  any  person,  to  alter,  amend,  or  revoke, 
or  where  the  decedent  relincjuished  any  such  power  in 
contemphition  of  his  death,  except  in  case  of  a  bona 
tide  sale  for  an  adequate  and  full  consideration  in 

money  or  money's  worth.  *  *  * 
******* 

(5)  [as  added  by  Section  402 (a)  of  the  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798.]  Transfers  of  Com- 
munity Property  in  Contemplation  of  Death,  Etc. — 
For  the  purposes  of  this  subsection  and  subsection 
(c),  a  transfer  of  proi^ert}^  held  as  community  prop- 
erty by  the  decedent  and  surviving  spouse  under  the 
law  of  any  State,  Territory,  or  possession  of  the 
United  States,  or  any  foreign  country,  shall  be  con- 
sidered to  have  been  made  by  the  decedent,  except 
such  part  thereof  as  may  be  shown  to  have  been 
received  as  compensation  for  personal  services  actu- 
ally rendered  by  the  surviving  spouse  or  derived 
originally  from  such  compensation  or  from  separate 
property  of  the  surviving  spouse. 

(e)     [as  amended  by  Section  402(b)  of  the  Revenue] 

Act  of  1942,  sapra.]  Joint  and  Community  Interests. — I 
******  *l 

(2)  Community  Interests. — To  the  extent  of  the] 
interest  therein  held  as  community  property  by  the] 
decedent  and  surviving  spouse  under  the  law  of  anyj 
State,  Territory,  or  possession  of  the  United  States, 
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or  any  foreip^n  country,  exce])t  such  part  thereof  as 
may  be  shown  to  have  ])een  received  as  compensation 
for  personal  services  actually  rendered  by  the  sur- 
viving- spouse  or  derived  ori^'inally  from  such  com- 
pensation or  from  se])arate  j)ro])e]'ty  of  the  surs'iving 
spouse.  In  no  case  shall  such  interest  included  in  the 
gross  estate  of  the  decedent  be  less  than  the  value  of 
such  part  of  the  community  property  as  was  subject 
to  the  decedent's  power  of  testamentary  disposition. 

(g)  [as  amended  by  Section  404(a) of  the  Revenue 
Act  of  1942,  stfpra.]   Proceeds  of  Life  Insurance. — 

(1)  Receivable  by  the  Executor. — To  the  extent  of 
the  amoiuit  receivable  by  the  executor  as  insurance 
under  policies  upon  the  life  of  the  decedent. 

(2)  Receivable  by  Other  Beneficiaries. — To  the 
extent  of  the  amount  receivable  by  all  other  bene- 
ficiaries as  insurance  under  policies  upon  the  life  of 
the  decedent  (A)  purchased  with  premiums,  or  other 
consideration,  paid  directly  or  indirectly  by  the  de- 
cedent, in  proportion  that  the  amount  so  paid  by  the 
decedent  bears  to  the  total  premiums  paid  for  the 
insurance,  or  (B)  with  respect  to  which  the  decedent 
possessed  at  his  death  any  of  the  incidents  of  ownier- 
sliip,  exercisable  either  alone  or  in  conjunction  with 
any  other  person.  For  the  purposes  of  clause  (A)  of 
this  ])aragraph,  if  the  decedent  transferred,  by  as- 
signment or  otherwise,  a  policy  of  insurance,  the 
amoimt  paid  directly  or  indirectly  by  tlie  decedent 
shall  be  reduced  by  an  amount  which  bears  the  same 
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ratio  to  the  amount  paid  directly  or  indirectly  by  the 
decedent  as  the  consideration  in  money  or  money's 
worth  received  by  the  decedent  for  the  transfer  bears 
to  the  value  of  the  policy  at  the  time  of  the  transfer. 
For  the  purposes  of  clause  (B)  of  this  paras^raph, 
the  term  ''incident  of  ownership"  does  not  include  a 
reversionary  interest. 

(3)  Transfer  A^ot  a  Gift. — The  amount  receivable 
under  a  policy  of  insurance  transferred,  by  assign- 
ment or  otherwise,  by  the  decedent  shall  not  be  in- 
cludible under  paragraph  (2)  (A)  if  the  transfer  did 
not  constitute  a  gift,  in  whole  or  in  part,  under 
Chapter  4,  or,  in  case  the  transfer  was  made  at  a 
time  when  C^hapter  4  Avas  not  in  effect,  would  not  have 
constituted  a  gift,  in  wliole  or  in  part,  under  such 
chapter  had  it  been  in  eftVct  at  such  time. 

(4)  Community  Property. — For  the  purposes  of 
this  subsection,  iDremiums  or  other  consideration  paid 
with  property  held  as  commmiity  property  by  the  in- 
sured and  surAdving  spouse  under  the  law  of  any 
State,  Territory,  or  possession  of  the  United  States, 
or  any  foreign  country,  shall  be  considered  to  have 
been  paid  by  the  insured,  except  such  part  thereof 
as  may  be  shown  to  have  been  received  as  compensa- 
tion for  personal  services  actually  rendered  by  the 
surviving  spouse  or  derived  originally  from  such  com- 
pensation or  from  separate  property  of  the  surviving 
spouse;  and  the  term  ''incidents  of  ownership"  in- 
cludes incidents  of  ownership  possessed  hy  the  de- 
cedent at  his  death  as  manager  of  the  community. 


(h)  Prior  Interests. — Except  as  otherwise  specifi- 
cally provided  therein,  sul)sections  (b),  (c),  (d),  (e), 
(f),  and  (g)  shall  apply  to  the  transfers,  trusts, 
estates,  interests,  rights,  powers,  and  relinquishment 
of  powers,  as  severally  enumerated  and  described 
therein,  whether  made,  created,  arising,  existing,  ex- 
ercised, or  relinquished  before  or  after  February  26, 
1926. 

(26  U.S.C.  1946  ed.,  Sec.  811.) 

Revenue  Act  of  1942,  c.  619,  56  Stat.  798: 

Sec.  404.     PROC^EEDS  OF  LIFE  INSURANCE. 

******* 

(c)  Decedents  to  Which  Amendments  Applicable. 
— The  amendments  made  by  subsection  (a)  shall  be 
applicable  only  to  estates  of  decedents  djdng  after  the 
date  of  the  enactment  of  this  Act  [Octol)er  21,  1942] ; 
but  in  determining  the  proportion  of  the  premiums  or 
other  consideration  paid  directly  or  indirectly  by  the 
decedent  (but  not  the  total  premiums  paid)  the 
amount  so  paid  by  the  decedent  on  or  l^efore  January 
10,  1941,  shall  be  exchided  if  at  no  time  after  such 
date  the  decedent  possessed  an  incident  of  ownership 
in  the  policy. 

Treasury    Regulations    105,    promulgated   under   the 
Internal  Revenue  Code: 

Sec.  81.15  [as  amended  by  T.D.  5239,  1943,  Cum. 
Bull.  1081,  1084,  and  further  amended  hy  1\D.  5699, 
1949-12  Int.  Rev.  Bull.  5,  11.]  Transfers  during  life. — 
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In  the  case  of  estates  of  decedents  dyin^  after 
October  21,  1942,  and  on  or  before  December  31,  1947, 
a  transfer  to  a  third  part.y  or  third  parties  of  property 
held  as  community  property  Iw  the  decedent  and 
spouse  under  the  law  of  any  State,  Territory,  or 
possession  of  the  United  States,  or  any  forei,2Ti  coun- 
try, shall  be  considered,  in  accordance  with  section 
811(d)(5),  as  added  l)y  section  402(a)  of  the  Revenue 
Act  of  1942,  for  the  purposes  of  this  section  and  sec- 
tions 81.16  through  81.21,  inclusive,  to  have  been  made 
by  the  decedent,  except  such  part  thereof  as  may  be 
shown  to  have  been  received  as  compensation  for  per- 
sonal services  actually  rendered  by  the  spouse  or 
derived  originally  from  such  compensation  or  from 
separate  property  of  the  spouse.  The  same  statutory 
provisions  apply  in  the  case  of  a  division  of  such 
community  property  between  the  decedent  and  spouse 
into  separate  property,  and  in  the  case  of  a  transfer 
of  any  part  of  the  community  property  into  separate 
property  of  such  spouse;  in  such  cases,  the  value  of 
the  property  which  becomes  the  sej^arate  propeiiy 
of  such  spouse,  with  the  exception  stated  in  the  jjre- 
ceding  sentence,  shall  be  included  in  the  gross  estate 
of  the  decedent  under  section  811(c)  or  section  811(d), 
if  the  other  conditions  of  taxability  under  such  sec- 
tions exist.  If  in  the  case  of  a  decedent  Avho  died  after 
October  21,  1942,  and  on  or  before  December  31 ,  1947, 
jjroperty  held  as  community  property  by  such  de- 
cedent and  his  spouse  is  transferred  to  themselves  as 
joint  tenants  or  as  tenants  by  the  entirety,  the  transfer 
is  taxable  mider  section  811(c),  except  with  respect 
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to  such  part  of  the  propei'ty  so  trans f erred  as  is  at- 
tributable to  the  spouse  under  tlie  exception  stated  in 
the  first  sentence  of  this  paragraph.  With  respect  to 
the  meaning  of  property  derived  originally  fi'om  such 
compensation  or  from  se})arate  ])roperty  of  the  spouse 
and  to  the  identification  required,  see  section  81.23. 
(With  respect  to  estates  of  decedents  dying  after 
December  31,  1947,  and  on  or  ))efore  April  2,  1948, 
involving  transfers  of  community  property,  see  sec- 
tion 81.23.) 

Sec.  81.17  [as  amended  by  T.D.  5512,  1946-1 
Cum.  Bull.  264,  and  further  amended  hy  T.D.  5741, 
1949-20  Int.  Rev.  Bull.  10.]  Transfers  Intended  to 
Take  Effect  at  or  After  the  Decedent's  Death. — A 
transfer  of  an  interest  in  property  by  the  decedent 
during  his  life  (other  than  a  hona  fide  sale  for  an 
adequate  and  full  consideration  in  money  or  money's 
worth)  is  '^intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  his  death,"  and  hence  the  A'alue 
of  such  property  interest  is  includible  in  his  gross 
estate,  if 

(1)  possession  or  enjoyment  of  the  transferred  in- 
'  terest  can  be  obtained  only  l)y  beneficiaries  who  must 

survive  the  decedent,  and 

(2)  the  decedent  or  his  estate  possesses  any  right 
or  interest  in  the  property  (whether  arising  by  the 
express  terms  of  the  instrument  of  transfer  or  other- 
wise). 

A  right  to  the  possession  or  enjoyment  of,  or  a 
right  to  the  income  from,  the  property,  or  the  right 


to  designate  the  persons  who  shall  possess  or  enjoy 
the  property  or  the  income  therefrom,  constitutes  a 
right  or  interest  in  the  j)roi)erty.  (See  also  sections 
81.18  and  81.19.)  Where  possession  or  enjoyment  of 
the  transferred  interest  can  he  ohtained  hy  henefi- 
ciaries  either  by  surviving  the  decedent  or  through  the 
occurrence  of  some  other  event  or  through  the  exer- 
cise of  a  power,  subparagraph  (1)  shall  not  be  con- 
sidered as  satisfied  unless,  from  a  consideration  of 
the  terms  and  circumstances  of  the  transfer  as  a 
whole,  the  power  or  event  is  deemed  to  be  unreal,  in 
which  case  such  event  or  power  shall  be  disregarded. 
Except  as  pro^^Lded  in  the  nc^xt  to  the  last  paragraph 
of  this  section,  the  value  of  the  property  so  trans- 
ferred is  includible  without  regard  to  the  date  when 
the  transfer  was  made,  whether  before  or  after  the 

enactment  of  the  Revenue  Act  of  1916. 
******* 

In  the  case  of  a  decedent  who  died  on  or  before 
January  17,  1949,  the  date  of  the  decision  of  the 
United  States  Supreme  Court  in  Commissioner  v. 
Estate  of  Francois  L.  Church,  335  U.S.  632,  i)roperty 
transferred  by  the  decedent  shall  not  be  included  in 
his  gross  estate  under  this  section  if  the  decedent's 
only  right  or  interest  in  the  property  consisted  of  an 
estate  for  life.  (See,  however,  sections  81.18  and 
81.19.) 

Sec.  81.23  [as  amended  by  T.D.  5239,  supru, 
pp.  1085-1086,  and  fui-fher  amended  by  T.D.  5699, 
supra.]  Community  Propertif. — In  the  case  of  estates 
of  decedents  dying  after  October  21,  1942,  and  on  or 
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before  Deceml^er  31,  1947,  the  "toss  estate  includes 
the  entire  comnmnity  ])vo])erty  held  by  the  decedent 
and  survi^^ng  spouse  under  tlie  law  of  any  State, 
Territory,  or  possession  of  the  United  States,  or  any 
foreign  country,  except  such  part  thereof  as  may  be 
shown  to  have  been  received  as  compensation  for 
personal  services  actually  rendered  by  the  spouse  or 
derived  originally  from  such  compensation  or  from 
separate  property  of  the  spouse.  Section  811(e)(2) 
also  provides  that  in  no  case  shall  such  interest  in- 
cluded in  the  gross  estate  of  the  decedent  be  less  than 
the  value  of  such  part  of  the  communit}"  propei'ty  as 
was  subject  to  the  decedent's  power  of  testamentary 
disposition. 

Property  derived  originally  from  compensation  for 
jjersonal  services  actually  rendered  l^y  the  spouse  or 
from  separate  property  of  the  spouse  includes  prop- 
erty that  may  be  identified  as  (1)  income  yielded  by 
property  received  as  such  compensation  or  by  such 
separate  property,  and  (2)  property  clearly  traceable 
(by  reason  of  acquisition  in  exchange,  or  other  den- 
vation)   to  property  received  as  such  compensation, 
I  to  such  separate  property,  or  to  such  income.  The  rule 
[  established  by  this  statute  for  ajjportioning  th(^  re- 
i  spective   contributions   of  the   spouses   is   applicable 
j  regardless  of  varying  local  rules  of  apportionment, 
and  State  presumptions  are  not  operative  against  the 
Commissioner.  The  burden  of  identifying  the  prop- 
erty   which   may   be   excluded   from   the   comnnmity 
interest  rests  upon  the  executor. 


With  respect  to  estates  of  decedents  dying  after 
October  21,  1942,  and  on  or  before  December  31,  1947, 
see  the  provisions  of  section  81.15,  section  81.22,  and 
section  81.17(b),  relating,  respectively,  to  the  inclusion 
of  transfers  of  community  property  during  life,  the 
treatment  of  joint  tenancies  and  tenancies  by  the  en- 
tirety created  by  the  transfer  of  community  property, 
and  the  treatment  of  insurance  upon  the  decedent's 
life  held  as,  or  acquired  with,  community  property. 

In  the  case  of  a  decedent  who  died  after  December 
31,  1947,  and  on  or  before  April  2,  1948,  the  provisions 
contained  in  the  tirst  two  paragraphs  of  tliis  section 
and  those  ])rovisions  of  sections  81.15,  81.22  and 
81.27(b)  referred  to  in  the  preceding  paragraph  may 
have  a  limited  effect.  Although  such  provisions  are 
not  applicable  for  the  purpose  of  determining  the 
value  of  the  decedent's  gross  estate,  the  estate  tax 
payable  is,  nevertheless,  not  to  exceed  the  estate  tax 
which  would  be  imposed  if  such  provisions  were  ap- 
plicable. 

Sec.  81.25  [as  amended  by  T.D.  5239,  supra, 
p.  1092.]  Life  Insurance. — Section  811(g)  provides  for 
the  inclusion  in  the  gross  estate  of  insurance  on  the 
decedent's  life  (a)  receivable  by  or  for  the  benefit  of 
the  estate  (for  which  see  section  81.26),  and  (b)  re- 
ceivable by  other  beneficiaries  (for  which  see  section 
81.27). 

The  term  "insurance"  refers  to  life  insurance  of 
every  description,  including  death  benefits  paid  by 
fraternal  beneficial  societies  operating  under  the  lodge 
system. 
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Life  insurance  not  inc]udil:)le  in  the  gross  estate 
under  the  provisions  of  sul)section  (g)  of  section  811 
and  section  81.26,  81.27,  or  this  section  may,  depending 
upon  the  facts  of  the  particular  case,  be  inchidible 
under  some  other  subsection  of  section  811  and  the 
sections  of  these  regulations  pertaining  thereto.  Thus 
in  the  case  of  insurance  upon  his  own  life  which  the 
decedent  fully  paid  up  prior  to  January  10,  1941,  the 
date  of  Treasury  Decision  5032  [C.B.  1941-1,  427], 
and  which  he  gratuitously  transferred  ])rior  to  such 
date  in  contemplation  of  death,  the  insurance  pro- 
ceeds are  includible  in  his  gross  estate  under  section 
811(c).  *  *  * 

Sec.  81.27  [as  amended  by  T.D.  5239,  supra, 
and  further  amended  by  T.I).  5699,  supra,  p.  13.]  /??- 
surance  Receivable  hij  Other  Beneficiaries. — (a)  Iii 
case  of  decedent  dying  after  December  31,  1947. — 
The  regulations  prescribed  under  this  paragraph  (ex- 
cept as  otherwise  indicated  in  this  section)  are  ap- 
plicable only  in  the  case  of  decedents  who  died  after 
December  31,  1947.  In  such  cases  the  amount  of  the 
aggregate  proceeds  of  all  insurance  on  the  life  of  the 
decedent  not  receivable  by  or  for  the  benefit  of  his 
estate  must  also  be  included  in  his  gross  estate  as 
follows : 

;  (1)  Such  insurance  (not  includible  under  (2)  of 
[this  xjaragraph)  purchased  with  premiums,  or  other 
!|  consideration,  paid  directly  or  indirectly  by  the  de- 
I  cedent,  in  the  proportion  that  the  amount  so  paid  by 
I  the  decedent  bears  to  the  total  premiums  paid  for 
the  insurance,  and 
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(2)  Such  insurance  with  respect  to  which  the 
decedent  possessed  at  his  death  any  of  the  incidents 
of  ownershii),  exercisable  either  alone  or  in  conjunc- 
tion with  any  person. 

The  purchase  of  insurance  upon  the  life  of  the 
decedent  is  attributed  to  the  decedent  even  though  the 
premiums,  or  other  consideration,  are  paid  only  in- 
directly by  the  decedent.  As  thus  used,  the  phrase 
"paid  indirectly  by  the  decedent"  is  intended  to  be 
broad  in  scope.  For  example,  if  the  decedent  transfers 
funds  to  his  wife  so  that  she  may  purchase  insurance 
on  his  life,  and  she  purchases  such  insurance,  the 
payments  are  considered  to  have  been  made  by  the 
decedent  even  though  they  are  not  directly  traceable 
to  the  precise  funds  transferred  by  the  decedent.  A. 
decedent  similai'ly  pays  the  premiums  or  other  con- 
sideration if  payment  is  made  by  a  corporation  which 
is  his  alter  ego  or  by  a  trust  whose  income  is  taxable 
to  him,  as,  for  example,  a  funded  insurance  trust.  A 
payment  is  also  made  by  the  decedent  if  the  decedent's 
employer  makes  the  ijayment  as  compensation  for 
services. 

For  the  purposes  of  this  paragraph,  where  premi- 
ums or  other  consideration  are  paid  with  property 
held  as  community  property  by  the  decedent  and  his 
spouse,  the  decedent  shall  (in  the  absence  of  addi- 
tional circumstances  showing  payment  indirectly  by 
the  decedent)  be  deemed  to  have  paid  only  one-half 
of  such  premiums  or  other  consideration.  The  general 
rule  stated  in  the  preceding  sentence  is  not  applicable 
unless  the   decedent  and  his  spouse  had  equal  and 
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existing  interests  in  the  community  property  nsed  in 
the  payment  of  the  premiums  or  other  consideration. 
An  example  of  additional  circumstances  showing  pay- 
ment indirectly  by  the  decedent  which  will  render 
inapplicable  the  general  rule  is  a  transfer  of  property 
by  the  decedent  to  the  community  for  the  purpose  of 
purchasing  the  insurance. 

The  amount  receivable  under  a  policy  of  insurance 
transferred,  by  assignment  or  otherwise,  by  the  de- 
cedent shall  be  includible  under  (1)  of  this  pai'agraph 
if  the  transfer  constituted  a  gift  to  any  extent  under 
Chapter  4  of  the  Internal  Revenue  Code,  or  in  case 
the  transfer  was  made  at  a  time  when  such  chapter 
was  not  in  effect,  would  have  constituted  a  gift  to 
any  extent  under  such  chapter  had  it  been  in  effect 
at  such  time.  The  determination  of  whether  a  transfer 
constitutes  (or  would  have  constituted)  a  gift  to  any 
extent  under  Chapter  4  is  to  be  made  with  respect 
to  the  concept  of  gifts  under  Chapter  4  and  not  with 
respect  to  the  taxability  of  a  j^articular  transfer  as  a 
gift  under  Chapter  4  by  reason  of  the  amount  of  any 
exclusion  or  specific  exemption  allowed  under  such 
chapter.  Thus,  if  the  decedent  transferred  a  policy 
to  his  creditors  in  consideration  of  the  discharge  of 
his  obligations,  and  there  was  no  element  of  donative 
intent  in  the  transfer,  no  part  of  the  proceeds  would 
be  includible  in  the  gross  estate.  If  the  transfer  con- 
forms to  any  extent  to  the  concept  of  a  gift  under 
I  Chapter  4,  the  foimula  stated  in  the  next  paragraph 
for  determining  the  portion  of  the  proceeds  includible 
in  the  gross  estate  is  api)licable. 
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For  the  purpose  of  determining  the  portion  of  the 
insurance  purchased  l)y  the  decedent  Avhere  the  de- 
cedent transferred,  ]\y  assignment  or  otherwise,  a 
policy  of  insurance,  the  amount  paid  directly  or  in- 
directly by  the  decedent  shall  l)e  reduced  hy  an  amount 
which  bears  the  same  ratio  to  the  amount  paid  di- 
rectly or  indirectly  ]:)y  the  decedent  before  such  trans- 
fer as  the  consideration  in  money  or  money's  worth 
received  by  the  decedent  for  the  transfer  bears  to  the 
value  of  the  policy  at  the  time  of  the  transfer.  For 
example,  assume  the  decedent  purchased  for  a  single 
premium  of  $600  an  insurance  policy  paying  $1,200  ; 
upon  his  death.  If  at  a  time  when  the  replacement  | 
cost  of  the  same  or  a  similar  policy  is  $900,  the  de- 
cedent gives  such  policy  to  his  wife  for  a  partial  con- 
sideration of  $600,  the  $600  premium  originally  paid 
by  the  decedent  would  be  reduced  by  an  amount  which 
bears  the  same  ratio  to  $600  (the  amount  paid  by  the 
decedent)  as  $600  (the  consideration  paid  by  the  mfe) 
bears  to  $900,  or  by  $400.  Therefore,  the  decedent 
will  be  considered  to  have  paid  $200  in  premiums  and 
200/600  of  the  $1,200  proceeds,  or  $400,  mil  be  in- 
cluded in  his  gross  estate. 

For  the  purposes  of  (1)  of  this  paragraph,  in  de- 
termining the  proportion  of  the  premiums  or  other 
consideration  paid  directly  or  indirectly  by  the  de- 
cedent (but  not  the  total  jjremiums  paid)  the  amount 
so  paid  by  the  decedent  on  or  before  January  10,  1941, 
shall  be  excluded  if  at  no  time  after  such  date  the 
decedent  possessed  an  incident  of  ownership  in  the 
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policy.  For  the  purpose  of  tlie  f)receding'  sentence  a 
reversionary  interest  is  an  incident  of  owner.ship. 

For  the  purposes  of  this  section,  the  term  "incidents 
of  ownership"  is  not   confined  to  ownership  in  the 
technical  legal  sense.  For  example,  a  power  to  change 
the  beneficiary  reserved  to  a   corporation  of  which 
the   decedent    is   sole   stockholder   is   an   incident   of 
ownership  in  the  decedent.   For  examples  of  'inci- 
dents of  ownership"  see  paragraph  (c)  of  this  section. 
'  Section  811  (g)(2),  as  added  by  the  Revenue  Act  of 
I  1942,    expressly    provides   that   for   the   purposes    of 
!  section  811(g)(2)(B)    (see   (2)    of  this  paragraph), 
;  but   not   for  the   purposes   of  section   811(g)(2)(A) 
]  (see  (1)  of  this  paragraph),  the  term  "incidents  of 
I  ownership"  does  not  include  a  reversionary  interest. 
[  However,  an  assignment  of  an  insurance  policy  by  a 
I  decedent    possessing    other    incidents    of    ownership 
therein  under  which  he  resei'ves  a  reversionary  in- 
terest may  result  in  the  proceeds  of  the  policy  being 
includible  in  his  gross  estate  under  section  811(c). 
See  section  81.25. 

In  determining  whether  the  decedent  possessed  an 

incident  of  owTiership  in  a  policy  or  in  any  part  of  a 

■  policy,  regard  must  be  given  to  the  effect  of  the  State 

I  or  other  applicable  law  upon  the  terms  of  the  policy. 

As  an  example,  assume  that  the  decedent  ijurchased 

a  policy  of  insurance  on  his  life  with  fimds  held  by 

him  and  his  surviving  wife  as  community  property, 

'  designating  their  son  as  beneficiary  but  retaining  the 

right  to  surrender  the  policy.  Under  the  local  law, 
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the  proceeds  upon  surrender  would  have  inured  to  the 
marital  community,  and  the  mfe's  transfer  of  her 
one-half  interest  in  the  policy  was  not  considered 
absolute  prior  to  the  decedent's  death.  Upon  the  wife's 
prior  death,  one-half  of  the  vahie  of  the  policy  would 
have  been  included  in  her  gross  estate.  Under  these 
circumstances,  the  power  of  surrender  possessed  by 
the  decedent  as  agent  for  his  wife  with  respect  to 
one-half  of  the  policy  is  not,  for  the  purposes  of  this 
paragraph,  considered  an  ''incident  of  ownership", 
and  the  decedent  is,  therefore,  deemed  to  possess  an 
incident  of  ownership  in  only  one-half  of  the  policy. 

With  respect  to  estates  of  decedents  dying  after 
December  31,  1947,  and  on  or  before  April  2,  1948, 
involving  insurance  held  as  community  property  by 
the  decedent  and  spouse,  or  acquired  with  property 
so  held,  see  section  81.23. 

(b)  hi  case  of  decedent  dying  after  October  21, 
1942,  and  on  or  before  December  31,  1947. — The  regu- 
lations prescribed  under  this  paragraph  (except  as 
otherwise  indicated  in  this  section)  are  applicable  only 
in  the  case  of  decedents  who  died  after  October  21, 
1942,  and  on  or  before  December  31,  1947.  In  such 
cases,  the  regulations  prescribed  under  paragraph  (a) 
with  respect  to  estates  of  decedents  dying  after  De- 
cember 31,  1947,  are  also  applicable  (except  to  the 
extent  inconsistent  with  this  paragraph).  For  the 
purposes  of  this  paragraph,  premiums  or  other  con- 
sideration paid  with  property  held  as  community 
property  by  the  insured  and  spouse  under  the  law  of 
any   State,   Territory,   or   possession   of   the   United 
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states,  or  any  foreign  conntiy,  shall  be  considered 
to  have  been  paid  by  the  insured,  except  such  part 
thereof  as  may  be  sho^^^l  to  have  been  received  as 
compensation  for  personal  services  actually  rendered 
by  the  decedent's  spouse  or  derived  orii^inally  from 
such  compensation  or  from  separate  property  of  such 
spouse.  With  respect  to  the  meaning  of  property 
derived  originally  from  such  compensation  or  from 
separate  property  of  the  decedent's  spouse,  see  sec- 
tion 81.23.  Section  811(g)(4)  provides  that  the  term 

/'incidents  of  ownership"  inchides  incidents  of  own- 
ership possessed  by  the  decedent  as  manager  of  the 

>  community  where  the  insurance  policy  is  property 
held  as  community  property  by  the  decedent  and 
spouse. 
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FOREWORD. 

The  arguments  in  the  brief  for  aj^pellee  are  ])re- 
sented  under  the  heading  (BA  13-25)  "The  insurance 
proceeds  in  question  were  properly  inchided  in  the 
gross  estate  under  section  811  of  the  Internal  Revenue 
Code".  Appellant  adopts  the  negative  of  this  heading 
in  replying  to  the  arguments. 


1.  THE  INSURANCE  PROCEEDS  IN  QUESTION  WERE  IMPROP- 
ERLY INCLUDED  IN  THE  GROSS  ESTATE  UNDER  SECTION 
811  OF  THE  INTERNAL  REVENUE  CODE. 

Section  811  of  the  Internal  Revenne  Code  contains 
a  number  of  subdivisions,  paragraphs,  and  clauses. 
Appellee  contends  that  the  insurance  proceeds  were 
properly  includible  under  section  811  (c)  as  supple- 
mented by  section  811  (d)  (5)  (BA  18),  or  under  sec- 
tion 811  (d)  (2)  as  supplemented  by  section  811  (d) 
(5)   (BA  19),  or  under  section  811  (.2^)   (BA  14-18). 

A  demonstration  of  the  unsoundness  of  appellee's 
contentions  respecting  section  811  (g)  will  also  dis- 
pose of  his  contentions  respecting  section  811  (c)  and 
(d). 

Section  811  (g)  (1)  has  reference  to  the  proceeds  of 
life  insurance  receivable  iDy  an  executor.  (BA,  Appx. 
iii.)  That  is  not  our  case.  Section  811  (g)  (2)  has  ref- 
erence to  the  proceeds  of  life  insurance  receivable  by 
other  beneficiaries.  (BA,  Appx.  iii.)  That  is  our  case. 
Clause  (A)  of  section  811  (g)  (2)  has  reference  to 
policies  of  life  insurance  "purchased  with  premiums, 
or  other  consideration,  paid  directly  or  indirectly  by 
the  decedent,  in  proportion  that  the  amount  so  paid 
by  the  decedent  bears  to  the  total  premiums  paid  for 
the  insurance".  (BA,  iVppx.  iii.)  But  nnder  section 
811  (g)  (3)  "the  amount  receivable  under  a  policy 
of  insurance  transferred,  by  assignment  or  otherwise, 
by  the  decedent  shall  not  be  includible  under  ])ara- 
graph  (2)  (A)  if  the  transfer  did  not  constitute  a 
gift,  in  whole  or  in  part".  (BA,  Appx.  iv.)  Section 
811  (g)  (2)  (A)  is  therefore  inapplical)le  to  this  case, 


for  a  "money's  worth''  transfer  and  not  a  gift  is  here 
involved.  (/;/  Re  Sullivan's  Estate,  9  Cir.  1949,  175  F. 
2d  657,  659-660.)  Clause  (B)  of  section  811  (g)  (2) 
has  reference  to  policies  of  life  insurance  ''with  re- 
spect to  which  the  decedent  })ossessed  at  his  death  any 
of  the  incidents  of  ownership,  exercisable  either  alone 
or  in  conjunction  with  any  other  person".  (BA,  Appx. 
iii.)  And  section  811  (g)  (2)  further  provides  that 
''for  the  purposes  of  clause  (B)  of  this  paragraph,  the 
term  'incident  of  ownership'  does  not  include  a  rever- 
sionary interest".  (BA,  Appx.  iv.) 

If  section  811  (g)  is  to  be  applied  at  all  in  tliis 
case,  it  is  therefore  obvious  that  the  proceeds  of  the 
insurance  in  question  were  improperly  included  in  the 
gross  estate  if  the  insured  did  not  possess  at  the  time 
of  his  death  an  incident  of  ownei'shi])  in  the  poli- 
cies upon  his  life,  as  required  l^y  paragraph  (2)   (B). 

Appellant   pointed   out   at  pages   16   to   18   of  ]ier 
opening  brief  that  the  creation  of  each  life  insurance 
j  trust  was  attended  by  a  precedent  "money's  worth" 
\  oral  agreement  and  understanding  l^etween  the  spouses 
I  that  the  insured  would  maintain  tlie  insurance  intact 
for  the  full  amount  and  that  the  wife  and  children 
should  always  be  and  remain  the  beneficiaries  there- 
under. The  testimony  of  the  wife  respecting  the  oral 
j  agreement  and  understanding  was  uncontradicted  and 
i  unimpeached.  (R.  128-130.)   It  was  corroborated.  (R. 
121-127.)    It   was   testimony   the   District   Court   was 
i  bound  to  accept  as  true    (Grace  Bros.  v.   Com.   fiit. 
Rev.,  9  Cir.  1949,  173  F.  2d  170,  174),  and  did  accej^t 
as  true  (Findings  Nos.  Ill  and  VIII,  R.  19-20,  22-23). 


That  an  oral  agTeeinent  and  nnderstanding  of  such 
character  between  spouses  is  binding-  and  enforceable 
under  California  law,  cannot  be  doubted.  (United 
States  V.  Pierotti,  9  Cir.  1946,  154  F.  2d  758 ;  Bogan 
V.  Kammerdiner,  9  Cir.  1944,  140  F.  2d  569,  570; 
Greenwood  v.  Com.  Int.  Rev.,  9  Cir.  1943,  134  F.  2d 
914,  919-920;  Estate  of  Watkins,  16  Cal.  2d  793,  797, 
108  P.  2d  417;  Estate  of  Raphael,  91  A.C.A.  1079, 
1085-1086,  206  P.  2d  391.)  Nor  can  it  be  doubted  that 
California  law  controls  on  the  legal  consequence  flow- 
ing from  such  oral  agreement  and  understanding.  (In 
Re  SnMvan's  Estate,  9  Cir.  1949,  175  F.  2d  657,  658- 
659.)  That  legal  consequence  under  California  law 
was  the  immediate  vesting  in  the  wife  and  children  of 
the  sole  and  unconditional  ownership  of  the  insur- 
ance and  the  immediate  deprivation  of  any  right  on 
the  ]:)art  of  the  insured  to  change  the  beneficiary  or  as- 
sign the  policy  or  borrow  on  the  policy  or  surrender 
the  policy  or  cancel  the  policy.  {Morrison  v.  Mutual 
Life  Ins.  Co.,  15  Cal.  2d  579,  586-587;  Chilwell  v.  Chil- 
well,  40  Cal.  App.  2d  550 ;  Freitas  v.  Freitas,  31  Cal. 
App.  19,  20.) 

Although  the  District  Court  correctly  found  the 
facts  respecting  oral  agreement  and  understanding 
between  the  spouses,  its  findings  respecting  the  legal 
consequence  flowing  from  the  facts  (R.  19-20,  22-23) 
were  clearly  erroneous  and  therefore  to  be  disregarded 
on  this  a})peal  (Grace  Bros.  v.  Com.  Int.  Rev.,  9  Cir. 
1949,  173  F.  2d  170,  174). 

A  misconception  appearing  throughout  appellee's 
brief  needs  correcting.  Appellee  supposes  that  appel- 


lant  is  conceding  that  some  interest  or  ownership  of 
the  insured  in  the  insurance  survived  the  oral  agree- 
ment and  understanding  between  the  spouses.  Ap- 
pellee is  mistaken.  Appellant  has  not  made  nor  does 
she  make  any  such  concession.  In  her  opening  brief 
she  discussed  the  interests  and  ownerships  of  the 
spouses  in  the  insurance  before  change  by  oral  agree- 
ment and  understanding.  But  she  left  no  doubt  as  to 
her  position  after  such  change.  It  was  thus  summed 
up  at  ])age  18  of  her  opening  brief,  and  is  repeated: 
"From  the  foregoing  considerations  it  logically  fol- 
lows that  the  insu]*ed  had  Avaived  and  relinquished  all 
incidents  of  ownership  to  the  policies  upon  his  life  and 
had  transferred  them  to  his  mfe  and  children,  and 
that  therefore  the  proceeds  of  the  life  insui'ance  pol- 
icies were  not  includible  in  his  gross  estate  for  fed- 
eral estate  tax  ])urposes." 

The  soundness  of  that  position  has  been  additionally 
demonstrated  herein.  Includibility  of  the  insurance 
proceeds  in  the  gross  estate  of  the  insured  cannot  be 
justified  by  resort  to  section  811  (g)  of  the  Internal 
Revenue  Code. 

But  appellee  also  resorts  to  section  811  (c)  as  su]j- 
plemented  by  section  811  (d)  (5).  (BA  18-19.)  The 
cited  parts  of  the  section  have  reference  to  transfers 
intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  the  grantor's  death  or  in  contemplation  of  his 
death.  They  are  inapplicable  here,  for  the  very  obvi- 
ous reason  that  the  transfer  took  effect  immediately. 

And  again,  appellee  resorts  to  section  811  (d)  (2) 
as  supplemented  by  section  811  (d)  (5).  (BA  19.)  The 


cited  parts  of  the  section  have  reference  to  revocable 
transfers  or  irrevocable  transfers  not  made  for 
"money's  worth".  They,  too,  are  inapplicable  here, 
for  the  very  obvious  reason  that  an  irrevocable 
transfer  for  "monev's  worth"  is  involved. 


CONCLUSION. 

For  the  reasons  appearing  in  the  opening  brief  and 
herein  supplemented,  aj^pellant  again  respectfully 
submits  that  the  judgment  appealed  from  should  be 
reversed  with  directions  to  the  trial  court  to  enter 
judgment  for  appellant. 

Dated,  San  Francisco, 
November  7, 1949. 

I.  M.  Peckham, 
Attorney  for  Appellant. 
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2  Lester  W.  Hurley  vs. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

Civil  Action  No.  5187-WM 

LESTER  W.  HURLEY, 

Plaintiff, 

vs. 

SOUTHERN     CALIFORNIA     EDISON     COM- 
PANY, LIMITED,  a  corporation. 

Defendant. 

COMPLAINT  FOR  ACCOUNTING 

Now  comes  the  above  named  plaintiff,'  and  for 
his  cause  of  action  against  the  defendant  alleges 
and  states: 

1.  The  plaintiff  herein  is  a  resident  of  the 
County  of  Jackson,  State  of  Missouri. 

2.  That  the  defendant,  Southern  California  Edi- 
son Company,  Limited,  is  a  corporation  organized 
under  and  in  pursuance  of  the  laws  of  the  State  of 
California,  with  its  principal  office  and  place  of 
business  located  in  Los  Angeles,  California. 

3.  Plaintiff  further  states  that  the  grounds  upon 
which  the  jurisdiction  of  the  court  depends  are: 

Diversity  of  citizenship  between  the  parties 
hereto,  and  the  amount  in  controversy  herein  ex- 
ceeds Three  Thousand  Dollars  ($3,000.00),  and  as 
grounds  for  jurisdiction  in  equity  plaintiff  avers 
that  he  seeks  to  secure  an  accounting  from  the  de- 
fendant corporation  for  dividends  due,  owing  and 
unjDaid  to  plaintiff  [2]  herein  on  stock  owned  by 
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the  plaintiff  in  defendant  corporation,  as  well  as 
stock  rights  to  which  he  is  entitled,  and  for  which 
the  defendant  has  failed  and  refused  to  account, 
although  requested  so  to  do. 

4.  Plaintiff  further  states  that  William  Price, 
the  former  husband  of  Elizabeth  J.  Price,  was,  dur- 
ing his  lifetime,  the  owner  of  a  substantial  amount 
of  stock  in  the  Southern  California  Edison  Com- 
pany, Limited;  that  on  November  20th,  1928,  under 
the  direction  of  William  Price,  Certificates  num- 
bered AO-59630,  AO-59635  and  A-8752  to  A-8756, 
inclusive,  were  issued  to  Elizabeth  J.  Price,  George 
E.  Burton  and  Lester  Hurley,  as  joint  tenants  with 
full  right  of  survivorship;  that  said  certificates 
totaled  five  hundred  seventy-five  (575)  shares  of 
common  stock  in  the  Southern  California  Edison 
Company,  Limited,  of  the  par  value  of  Twenty-five 
Dollars  ($25.00)  per  share;  that  at  the  time  said 
stock  was  issued  William  Price  resided  in  Cali- 
fornia and  the  plaintiff  resided  in  Kansas  City, 
Missouri. 

5.  Plaintiff  further  states  that  on  November 
20th,  1928,  there  were  issued  by  the  Southern  Cali- 
fornia Edison  Company,  Limited,  Certificates  num- 
bered A-10216,  AO-86998  and  AO-87011  of  pre- 
ferred stock  in  the  Southern  California  Edison 
Company,  Limited,  to  Elizabeth  J.  Price,  George  E. 
Burton  and  Lester  Hurley,  as  well  as  eighty-eight 
(88)  shares  of  common  stock  represented  by  Cer- 
tificates numbered  AO-59759  and  AO-59770. 

6.  Plaintiff   further   states   that   thereupon   the 
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said  Elizabeth  J.  Price,  George  E.  Burton  and  Les- 
ter Hurley  became  the  owners  in  joint  tenancy  with 
full  rights  of  survivorship  of  all  of  said  stock  repre- 
sented by  the  above  designated  certificates ;  that  said 
certificates  so  issued  were  delivered  to  Elizabeth  J. 
Price ;  that  Elizabeth  J.  Price  was  the  grandmother 
of  the  plaintiff  herein. 

7.  Plaintiff  further  states  that  at  no  time  were 
said  [3]  certificates  in  the  possession  or  control  of 
Lester  Hurley;  that  at  no  time  prior  to  March  18, 
1944,  were  said  certificates  presented  to  or  examined 
by  Lester  Hurle^y,  plaintiff  herein. 

8.  Plaintiff  further  states  that  thereafter,  and 
on  January  5th,  1929,  William  Price  died  and  was 
survived  by  his  then  wife,  Elizabeth  J.  Price,  and 
her  son,  George  E.  Burton. 

9.  Plaintiff  further  states  that  thereafter  and 
promptly  following  the  death  of  William  Price,  and 
for  the  purpose  of  cheating  and  defrauding  the 
plaintiff  out  of  his  entire  right,  ownership  and  in- 
terest in  and  to  the  aforesaid  575  shares  of  common 
stock,  and  Certificates  numbered  A-8752  to  A-8756, 
inclusive,  and  Certificates  AO-59635  and  AO-59630, 
representing  said  stock,  the  said  Elizabeth  J.  Price 
and  George  E.  Burton  did,  on  the  19th  day  of  Feb- 
ruary, 1929,  present  to  defendant  corporation  the 
aforesaid  seven  certificates,  purporting  to  bear  on 
the  back  of  said  certificates  an  assignment  and 
power  of  attorney  authorizing  the  defendant  com- 
pany to  transfer  said  certificates  to  Elizabeth  J. 
Price  and  George  E.  Burton,  as  joint  tenants  with 
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full  right  of  survivorship,  thereby  attempting  to 
eliminate  and  destroy  all  the  right,  title,  interest 
and  ownership  of  plaintiff  therein ;  that  under  date 
November  19,  1928,  a  dividend  order  was  made  up 
and  thereafter  filed  wdth  defendant  company  on 
December  11,  1928,  which  purported  to  bear  the 
signature  of  Lester  Hurley. 

10.  Plaintiff  further  states  that  at  the  time  said 
dividend  order  and  the  assignments  of  the  afore- 
said stock  certificates  were  delivered  to  defendant 
company,  the  plaintiff  herein  was  a  minor  twenty 
years  of  age;  that  plaintiff  did  not  discover  the 
fraud  that  had  been  practiced  upon  him,  as  herein 
alleged,  until  March  18th,  1944 ;  that  promptly  upon 
the  discovery  of  said  fraud,  due  notice  of  said  fraud 

.  and  deception  that  had  been  practiced  upon  him  was 
given  to  the  defendant  company  and  suit  was  there- 
after filed  to  enforce  plaintiff's  rights  in  and  to  [4] 
said  stock, 

11.  Plaintiff  further  states  that  during  the  life- 
time of  Elizabeth  J.  Price,  the  plaintiff  was  never 
given  any  information  as  to  the  existence  of  the 
aforesaid  shares  of  stock  hereinabove  described; 
that  he  had  no  knowledge  or  information  as  to  the 
name  or  names  in  which  the  above  described  shares 
of  stock  stood;  that  plaintiff  was  led  to  believe  by 
Elizabeth  J.  Price  and  George  E.  Burton,  the  son 
of  Eliza])eth  J.  Price,  that  upon  the  death  of  Eliza- 
beth J.  Price,  the  plaintiff  might  receive  some  bene- 
fit or  interest  in  some  stock,  the  exact  nature  and 
amount  to  depend  upon  her  feeling  toward  plain- 
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tiff  up  to  the  time  of  her  death;  that  plaintiff  was 
led  to  believe  and  made  to  understand  that  any  ef- 
fort on  the  part  of  the  plaintiff  to  inquire  into  her 
business  and  affairs  or  financial  arrangements 
would  result  in  unfavorable  consideration  of  the 
plaintiff  by  Elizabeth  J.  Price  in  the  disposition 
of  the  stock  owned  by  her  in  defendant  corporation ; 
that  plaintiff  was  led  to  believe,  and  did  believe, 
that  Elizabeth  J.  Price's  imperious  manner  and  in- 
tense resentment  at  the  slightest  inquiry  by  plain- 
tiff as  to  her  financial  arrangements  w^as  merely 
a  part  of  her  personality. 

12.  Plaintiff  further  states  that  the  representa- 
tions so  made  to  the  plaintiff  by  Elizabeth  J.  Price 
and  George  E.  Burton  that  whatever  interest  or 
benefit  he  might  derive  from  stock  in  defendant 
company  at  any  time  owned  by  her  or  William 
Price  would  depend  upon  her  feeling  toward  him 
at  the  time  of  her  death  were  false,  fraudulent  and 
untrue,  and  known  by  Elizabeth  J.  Price  and 
George  E.  Burton  to  be  untrue  when  made;  that 
said  reioresentations  were  made  for  the  purpose  of 
controlling  the  plaintiff  and  deceiving  him  as  to  his 
interest  and  ownership  in  the  aforesaid  shares  of 
stock;  that  said  representations  were  further  made 
to  prevent  the  jolaintiff  from  asking  any  questions 
or  making  any  inquiry  that  might  bring  to  light  or 
disclose  plaintiff's  ownership  [5]  and  interest  in 
and  to  the  aforesaid  stock,  and  the  fraudulent  trans- 
fer attempted  on  February  19th,  1929;  that  Eliza- 
beth J.  Price  and  George  E.  Burton  well  knew  that 
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the  ownership  of  all  the  above  described  stock  was 
vested  in  the  plaintiff  on  November  20th,  1928,  in 
joint  tenancy  with  Elizabeth  J.  Price  and  George 
E.  Burton,  and  that  his  rights  therein  in  no  way 
depended  upon  the  will,  humor  or  caprice  of  Eliza- 
beth J.  Price;  that  said  pretense  that  the  ultimate 
interest  would  depend  upon  the  will  and  favor  of 
Elizabeth  J.  Price  was  maintained  through  the 
years  in  order  that  plaintiff  might  be  made  to  feel 
that  any  act  or  inquiry  by  plaintiif  that  w^as  dis- 
pleasing to  Elizabeth  J.  Price  would  result  in  the 
loss  by  plaintiff  of  any  beneiits  which  he  might 
otherwise  secure ;  that  as  a  result  of  said  deceit  and 
misrepresentation  plaintiff  made  no  inquiry  con- 
cerning said  stock  in  defendant  company  until  after 
,the  death  of  Elizabeth  J.  Price;  that  Elizabeth  J. 
Price  died  on  the  27th  day  of  December,  1943. 

13.  Plaintiff  further  states  that  subsequent  to 
the  death  of  Elizabeth  J.  Price  and  in  March,  1944, 
plaintiff  learned  for  the  first  time  that  the  above 
described  stock  was  placed  in  his  name  on  Novem- 
ber 20th,  1928,  and  that  the  subsequent  transfer, 
of  the  stock  described  in  ParagrajDh  9  hereof,  out 
of  his  name  was  secured  through  the  forgery  of  his 
signature  to  said  stock  certificates;  that  as  a  result 
of  said  knowledge,  suit  was  filed  in  the  United 
States  District  Court  for  the  District  of  Kansas, 
First  Division,  wherein  George  E.  Burton  was 
plaintiff,  and  Lester  W.  Hurley  and  Southern  Cali- 
fornia Edison  Company,  Limited,  a  corporation, 
were  defendants.  Civil  Action  No.  4974. 
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14.  Plaintiff  further  states  that  it  was  found 
by  the  court  in  said  cause  that  none  of  said  pur- 
ported assignments  and  irrevocable  powers  of  at- 
torney attached  to  each  of  the  certificates  described 
in  Paragraph  9  hereof  bore  the  genuine  and  true 
signature  of  Lester  W.  Hurley,  but  that  each  of 
said  signatures  [6]  of  Lester  W.  Hurley  appear- 
ing thereon  was  a  forgery;  that  it  was  further 
found  by  the  court  that  the  dividend  order  dated 
November  19th,  1928,  and  filed  with  the  Southern 
California  Edison  Company,  Limited,  on  December 
11th,  1928,  does  not  bear  the  true  and  genuine  sig- 
nature of  Lester  W.  Hurley,  but  that  the  purported 
signature  of  Lester  W.  Hurley  appearing  thereon 
was  a  forgery;  that  Lester  W.  Hurley  had  no 
knowledge  that  he  owned  or  had  any  interest  in  the 
certificates  designated  in  Paragraph  9  hereof,  repre- 
senting 575  shares  of  stock  in  the  Southern  Cali- 
fornia Edison  Company,  Limited,  until  March  18th, 
1944. 

15.  Plaintiff  further  states  that  the  court  found 
that: 

"In  view  of  the  circumstances  as  disclosed  b.y  the 
record,  even  had  the  defendant  Hurley  executed  the 
instruments  of  transfer  (which  conclusion  is  not 
sustained  by  satisfactory  evidence),  the  entire  trans- 
action was  so  tainted  with  deception  practiced  upon 
the  defendant  by  his  grandmother  and  his  uncle, 
that  the  transfer  of  the  575  shares  of  stock  cannot 
be  approved  by  the  court  and  thus  become  effective. 
Even  had  the  defendant  Hurley  executed  the  instru- 
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ments  of  transfer  while  a  minor,  his  notice  of  the 
corporation  mider  date  of  March  20,  1944,  shown 
in  the  record  as  defendant's  Exhibit  ''L,"  which 
came  to  the  attention  of  the  plaintiff  prior  to  the 
bringing  of  this  action,  constituted  a  complete  dis- 
affirmance of  such  transfer  within  a  reasonable 
time  after  reaching  his  majority,  upon  the  discovery 
that  such  transfer  was  claimed." 

16.  Plaintiff  further  states  that  it  was  further 
ordered,  adjudged  and  decreed  by  the  court  that 
Lester  W.  Hurley  was,  upon  the  death  of  Elizabeth 
J.  Price,  the  owner  of  an  undivided  one-half  inter- 
est in  and  to  the  575  shares  of  common  stock  in  the 
Southern  California  Edison  Company,  Limited,  [7] 
described  in  Paragraph  9  hereof. 

17.  Plaintiff  further  states  that  the  findings  of 
fact  and  conclusions  of  law  filed  in  said  cause  on 
July  26th,  1945,  is  marked  Exhibit  ''A,"  attached 
hereto,  and  the  judgment  filed  in  said  cause  on  July 
26th,  1945,  is  marked  Exhibit  "B,"  attached  hereto, 
and  each  made  a  part  hereof  as  fully  and  completely 
as  if  set  out  herein. 

18.  Plaintiff  further  states  that  from  and  after 
November  20th,  1928,  as  a  result  of  his  ownership 
in  the  above  described  stock,  he  became  entitled, 
during  the  lifetime  of  Elizabeth  J.  Price,  to  one- 
third  of  all  the  dividends  that  were  accumulated 
and  paid  on  the  575  shares  of  stock  described  in 
Paragraph  4  hereof,  together  with  his  one-third 
interest  in  all  stock  rights  that  accrued  to  said 
stock;  that  as  a  result  of  the  forgery  hereinabove 
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described  that  occurred  during  the  month  of  Feb- 
ruary, 1929,  and  the  transfer  of  said  stock  on  the 
books  of  the  company  into  the  names  of  Elizabeth 
J.  Price  and  George  E.  Burton,  the  Southern  Cali- 
fornia Edison  Company,  Limited,  paid  said  divi- 
dends to  Elizabeth  J.  Price  without  the  consent, 
authorization  or  knowledge  of  the  plaintiff  herein; 
that  in  addition  thereto  the  defendant  company  was, 
as  a  result  of  the  forged  dividend  order  dated  No- 
vember 19th,  1928,  induced  to  and  did  pay  all  divi- 
dends and  stock  rights  on  stock  described  in  Para- 
graph 5  hereof  to  Elizabeth  J.  Price  without  the 
knowledge,  authorization  or  consent  of  the  plain- 
tiff herein;  that  one-third  of  said  dividends  and 
stock  rights  so  illegally  and  unlawfully  paid  to 
Elizabeth  J.  Price  were,  in  fact,  due  and  owing  to 
the  plaintiff  herein;  that  the  one-third  part  of  said 
dividends  and  stock  rights  so  illegally  and  unlaw- 
fully paid  and  distributed  to  Elizabeth  J,  Price  are 
in  excess  of  the  total  sum  of  Ten  Thousand  Dollars 
($10,000.00) ;  that  plaintiff  is  entitled  to  seven  per 
cent  interest  on  each  of  said  dividends,  as  well  as 
the  value  of  stock  rights  so  issued,  [8]  as  the  same 
accrued  from  time  to  time  until  the  same  is  paid 
to  plaintiff  herein.  At  all  times  in  this  paragraph 
mentioned,  defendant  knew  or  had  reason  to  know 
of  the  fraud  of  Elizabeth  J.  Price  and  George  E. 
Burton  hereinbefore  alleged. 

19.  Immediately  after  the  tiling,  as  hereinbefore 
alleged,  of  the  judgment,  a  copy  of  which  is  at- 
tached hereto  marked  Exhibit  ''B,"  plaintiff  de- 
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manded  of  defendant  herein  that  it  account  to 
plaintiff  for  and  pay  and  deliver  to  plaintiff  all 
dividends  and  stock  rights  declared  by  defendant 
and  owing  to  plaintiff  but  neither  paid  nor  delivered 
to  plaintiff  as  hereinbefore  alleged.  Repeatedly 
thereafter  up  to  and  again  on  February  8,  1946,  de- 
fendant requested  of  plaintiff  that  he  allow  defend- 
ant time  within  which  to  investigate  said  matter  and 
advised  plaintiff  that  as  soon  as  defendant  had  com- 
pleted its  study  of  his  claim  said  defendant  would 
further  advise  i^laintiff,  but  said  defendant  has 
failed  to  either  account,  or  pay,  or  deliver  to  plain- 
tiff said  dividends  or  stock  rights. 

Wherefore,  plaintiff  prays  that  the  defendant 
herein  be  required,  ordered  and  directed  to  account 
to  the  plaintiff  herein  for  all  dividends  and  stock 
rights  paid  and  distributed  to  Elizabeth  J.  Price 
on  all  the  stock  hereinabove  described;  that  the 
amount  due  plaintiff  on  dividends  and  stock  rights 
so  declared  and  distributed  be  found  and  deter- 
mined by  the  court;  that  judgment  be  entered  in 
favor  of  the  plaintiff  therefor,  together  with  inter- 
est thereon  at  the  rate  of  seven  per  cent  per  annum 
from  the  date  of  the  respective  payments  so  made 
by  said  company  to  date,  together  with  such  further 
and  other  relief  as  to  the  court  shall  seem  just  and 
proper,  as  well  as  for  his  costs  and  charges  herein 
expended. 

FRANK  M.  GUNTER  & 
THURMAN  L.  McCORMICK, 
By  /s/  FRANK  M.  GUNTER, 

Attorneys  for  Plaintiff. 
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EXHIBIT  "A" 

In  the  District  Court  of  the  United  States 
for  the  District  of  Kansas 

Civil  Action  No.  4974 
GEORGE  E.  BURTON, 


vs. 
LESTER  W.  HURLEY, 


Plaintiff, 


Defendant. 


FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Now  on  this  day  this  cause  having  been  hereto- 
fore taken  under  advisement  and  the  Court  now 
being  fully  advised,  makes  specific  findings  of  fact 
and  conclusions  of  law,  as  follows: 

Findings  of  Fact 

1.  That  upon  the  death  of  William  Price  on 
January  5,  1929,  five  hundred  seventy-five  (575) 
shares  of  stock  in  the  Southern  California  Edison 
Company  Ltd.  represented  by  certificates  dated  No- 
vember 20,  1928,  and  bearing  Numbers  AO59630, 
A059635  and  A8752  to  A8756  inclusive,  were  owned 
by  Elizabeth  J.  Price,  George  E.  Burton  and  Les- 
ter Hurley  as  joint  tenants  with  full  rights  of  sur- 
vivorship. 

2.  That  Elizabeth  J.  Price  died  on  the  27th  day 
of  December,  1943. 

3.  That  upon  February  19,  1929,  there  was  is- 


So.  Calif.  Edison  Co.,  etc.  13 

sued  by  the  Southern  California  Edison  Company 
Ltd.  certificates  bearing  numbers  A061852  and 
A9230  to  A9234  inchisive,  for  five  hundred  seventy- 
five  (575)  shares  of  common  stock  in  the  Southern 
California  Edison  Company  Ltd.  to  Elizabeth  J. 
Price  and  George  E.  Burton  with  full  rights  of  sur- 
vivorship, without  the  surrender  of  certificates 
dated  November  20,  1928,  bearing  numbers  AO- 
59630,  A059635  and  A8752  to  A8756  inclusive,  prop- 
erly endorsed. 

4.  That  January  19,  1929,  was  Saturday  and  the 
Brotherhood  State  Bank  of  Kansas  City,  Kansas, 
closed  at  12  o'clock  [10]  noon  on  said  day. 

5.  That  none  of  said  purported  "Assignments 
and  Irrevocable  Powers  of  Attorney"  attached  to 
■each  of  the  certificates  designated  in  paragraph  1 
hereof  bear  the  true  and  genuine  signature  of  Les- 
ter W.  Hurley,  but  that  each  of  said  signatures  of 
Lester  W.  Hurley  appearing  thereon  is  a  forgery. 

6.  That  no  consideration  of  any  character  was 
ever  paid  by  Elizabeth  J.  Price  or  George  E.  Bur- 
ton to  Lester  W.  Hurley,  nor  was  any  considera- 
tion of  any  character  ever  received  by  Lester  W. 
Hurley  from  any  other  source  for  the  transfer  of 
the  interest  of  Lester  W.  Hurley  in  the  five  hundred 
seventy-five  (575)  shares  of  stock  described  in  para- 
graph 1  hereof. 

7.  That  Lester  W.  Hurley  had  no  knowledge 
that  he  owned  or  had  any  interest  in  the  certificates 
designated  in  paragraph  1  hereof  representing  five 
hundred  seventy-five   (575)   shares  of  stock  in  the 
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Southern   California   Edison   Company   Ltd.   until 
March  18,  1944. 

8.  That  at  the  time  of  the  aforesaid  attempted 
transfer  of  the  above  designated  stock  certificates 
Lester  W.  Hurley  was  a  minor  under  the  age  of 
twenty-one  (21)  years. 

9.  That  upon  March  20,  1944,  Lester  W.  Hurley 
disaffirmed  the  purported  transfer  of  the  above 
designated  stock  certificates,  which  disaffirmance 
was  made  within  a  reasonable  time  after  reaching 
his  majority. 

10.  That  the  dividend  order  dated  November  19, 
1928,  and  filed  with  the  Southern  California  Edison 
Company,  Limited,  on  December  11,  1928,  does  not 
bear  the  true  and  genuine  signature  of  Lester  Hur- 
ley, but  that  the  purported  signature  of  Lester  Hur- 
ley appearing  thereon  is  a  forgery. 

11.  That  the  statements  and  conduct  of  Eliza- 
beth J.  Price  and  George  E.  Burton  were  calculated 
to  and  did  conceal  from  the  defendant  herein  the 
fact  that  he  was  the  owner  of  an  [11]  interest  in 
the  above  designated  five  hundred  seventy-five  (575) 
shares  of  stock  represented  by  the  aforesaid  certi- 
ficates as  well  as  the  fact  that  an  attempt  had  been 
made  on  January  19,  1929,  to  transfer  said  stock  to 
Elizabeth  J.  Price  and  George  E.  Burton  as  Joint 
tenants  with  full  rights  of  survivorship. 

12.  That  Lester  W.  Hurley  had  no  knowledge 
that  the  dividend  order  dated  November  19,  1928, 
existed  until  March  18,  1944. 
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Conclusions  of  Law 

1.  That  defendant,  Lester  W.  Hurley,  is  in  no 
manner  bound  by  the  "xissignment  and  Irrevocable 
Power  of  Attorney"  attached  to  each  of  the  certi- 
ficates of  stock  issued  by  the  Southern  California 
Edison  Company,  Limited,  on  November  20,  1928, 
being  certificates  numbered  AO59630,  A059635  and 
A8752  to  A8756,  inclusive,  as  said  assignments  and 
each  of  them  are  void  and  of  no  force  and  effect. 

2.  That  the  defendant,  Lester  W.  Hurley,  is  the 
owner  of  an  undivided  one-half  (I/2)  interest  in  the 
aforesaid  five  hundred  seventy-five  (575)  shares  of 
common  stock  of  the  Southern  California  Edison 
Company,  Limited,  or  to  two  hundred  eighty-seven 
and  one  half  shares  of  said  stock. 

■  3.  That  the  issue  of  stock  certificates  dated  Feb- 
ruary 19,  1929,  bearing  numbers  A061852  and 
A9230  to  A9234  inclusive,  were  fraudulently  pro- 
cured and  are  therefore  void. 

4.  That  Lester  W.  Hurley  is  in  no  manner  bound 
by  the  dividend  order  dated  November  19,  1928,  and 
that  said  dividend  order,  insofar  as  it  purports  to 
be  an  order  on  the  part  of  Lester  W.  Hurley  to 
pay  said  dividends  to  Elizabeth  J.  Price,  is  void  and 
of  no  force  or  effect. 

EDGAR  S.  VAUGHT, 
IT.  S.  District  Judge. 
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Approved : 

THURMAN  L.  McCORMICK 
910  Rialto  Building 
Kansas  City,  Missouri 
RICE,  MILLER  &  HYATT 
Huron  Building 
Kansas  City,  Kansas 
By  THOMAS  C.  LYSAUGHT 
Attorneys  for  Defendant 

Service  of  copy  of  the  within  Findings  of  Fact 
and  Conclusions  of  Law  prepared  by  attorneys  for 
defendant  acknowledged  this  21st  day  of  June,  1945. 
STANLEY,  STANLEY, 
SCHROEDER,  WEEKS  & 
THOMAS, 
By  ARTHUR  J.  STANLEY,  JR., 
Attorneys  for  Plainti:ff. 

Filed  July  26,  1945. 

/s/  HARRY  M.  WASHINGTON, 
Clerk. 
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EXHIBIT  ^'B" 

In  the  District  Court  of  the  United  States 
for  the  District  of  Kansas 

Civil  Action  No.  4974 
GEORGE  E.  BURTON, 

vs. 
LESTER  W.  HURLEY, 


Plaintife, 


Defendant. 


JUDGMENT 


Now  on  this  day,  this  cause  having  heretofore 
been  fully  heard  by  the  Court  (a  jury  having  been 
duly  waived)  and  thereafter  taken  imder  advisement 
and  the  Court  now  being  fully  advised  finds  the 
issues  herein  and  each  of  them  in  favor  of  the  de- 
fendant, Lester  W.  Hurley  and  against  the  plain- 
tiff, George  E.  Burton. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  defendant,  Lester  W.  Hurley,  is 
the  owner  of  an  undivided  one-half  (%)  interest  in 
and  to  five  hundred  seventy-five  (575)  shares  of 
common  stock  in  the  Southern  California  Edison 
Company,  Limited. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  certificates  dated  February  19, 
1929,  and  bearing  numbers  A061852  and  A9230  to 
A9234  inchisive,  for  five  hundred  seventy-five  (575) 
shares  of  common  stock  of  the  Southern  California 
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Edison  Company,  Limited,  be  and  the  same  are 
hereby  cancelled  and  for  naught  held;  that  said 
plaintiff,  George  E.  Burton,  be  and  he  is  hereby 
ordered  and  directed  to  surrender  and  deliver  the 
last  above  designated  certificates  to  the  Southern 
California  Edison  Company,  Limited,  within  20 
days  from  the  date  of  the  filing  of  this  decree,  with 
instructions  from  George  E.  Burton  to  the  Southern 
California  Edison  Company,  Limited,  to  issue  in 
the  place  and  stead  thereof  new  certificates  [14] 
for  two  hundred  eighty-seven  and  one-half  (2871/2) 
shares  of  common  stock  in  the  Southern  California 
Edison  Company,  Limited,  to  Lester  W,  Hurley. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  title  to  the  remaining  and  unap- 
propriated two  hundred  eighty-seven  and  one-half 
(287%)  shares  of  -common  stock  in  the  Southern 
California  Edison  Company,  Limited,  including 
therein  the  pledged  stock,  if  any,  shall  vest  in 
George  E.  Burton. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  the  defendant,  Lester  W.  Hurley, 
have  and  recover  his  costs  and  charges  herein  ex- 
pended and  have  execution  for  the  enforcement  of 
the  terms  and  provisions  of  this  judgment. 

Dated  this  24th  day  of  July,  1945. 
Enter 

EDGAR  S.  VAUGHT, 
Judge  Assigned. 

Foregoing  Journal  entry  approved  as  to  form. 
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Parties  hereto  stipulate  that  this  journal  entry  of 
judgment  may  be  signed  by  the  Court  during  his 
absence  from  the  jurisdiction  of  the  Judicial  Dis- 
trict in  which  this  was  was  tried. 

STANLEY,  STANLEY, 
SCHROEDER,  WEEKS 
&  THOMAS, 
By  LEE  E.  WEEKS, 

Attorneys  for  Plaintiff. 

THURMAN  L.  McCORMICK, 
RICE,  MILLER  &  HYATT, 
By  THOMAS  C.  LYSAUGHT, 

Attorneys  for  Defendant. 

Filed  July  26,  1945. 

HARRY  M.  WASHINGTON, 
Clerk. 

[Endorsed] :     Filed  Mar.  6,  1946. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT 

Comes  Now  the  defendant  above  named  and  an- 
swers plaintiff's  complaint  herein  as  follows: 

First  Defense 

1.  Defendant  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  contained  in  Para- 
graphs 1.  and  3.  of  the  complaint. 

2.  Admits  the  allegations  contained  in  Para- 
graph 2.  of  complaint. 
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3.  Answering  Paragraph  4.  of  the  complaint, 
defendant  admits  the  allegations  thereof,  except 
that  this  defendant  alleges  it  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  therein  contained,  that  at 
the  time  said  stock  was  issued  William  Price  re- 
sided in  California  and  the  plaintiff  resided  in 
Kansas  City,  Missouri. 

4.  Admits  the  allegations  in  Paragraph  5,  and 
alleges  that  the  number  of  shares  represented  by 
each  certificate  for  [16]  preferred  stock  therein  de- 
scribed was  as  follows : 

Certificate  A-10216 100  shares 

Certificate  AO-86998  11  shares 

Certificate  87011  80  shares 

5.  Defendant  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegations  contained  in  Para- 
graphs 6.,  7.,  and  8.  of  the  complaint. 

6.  Answering  Paragraph  9.,  defendant  admits 
that  the  certificates  and  dividend  order  therein  de- 
scribed were  presented  to  defendant;  defendant  al- 
leges that  it  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
remaining  allegations  contained  in  said  Paragraph. 

7.  Answering  Paragraph  10.,  defendant,  admits 
that  plaintiff  on  or  shortly  after  March  18,  1944, 
notified  defendant  as  therein  alleged;  defendant  al- 
leges that  it  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
remaining  allegations  contained  in  said  Paragraph. 

8.  Defendant  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
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the  truth  of  the  allegations  contained  in  Paragraphs 
11.  and  12,  of  the  complaint. 

9.  Answering  Paragraph  13.,  defendant  admits 
that  the  action  therein  described  was  filed,  but  al- 
leges that  said  action  was  thereafter  dismissed  as 
to  this  defendant;  defendant  alleges  that  it  is  with- 
out knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  remaining  allegations 
contained  in  said  Paragraph. 

10.  Admits  the  allegations  contained  in  Para- 
graph 14.,  except  that  defendant  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegation  that  plaintiff  had  no 
knowledge  of  his  ownership  or  interest  in  said  cer- 
tificates until  March  18,  1944. 

•    11.     Admits  the   allegations   contained  in   Para- 
graphs 15.,  [17]  16.  and  17.  of  the  complaint. 

12.  Answering  Paragraph  18.,  defendant  admits 
that  as  a  result  of  the  transfer  on  its  books  of  the 
said  stock  described  in  Paragraph  4.  of  the  com- 
plaint, and  as  a  result  of  the  dividend  order  dated 
November  19,  1928,  relative  to  the  dividends  and 
stock  rights  on  the  stock  described  in  Paragraph  5. 
of  the  complaint,  it  paid  and  delivered  the  said  divi- 
dends and  stock  rights  to  Elizabeth  J.  Price,  and 
admits  a  one-third  (I/3)  part  of  a  value  thereof 
amounts  to  the  sum  of  approximately  Ten  Thou- 
sand Dollars  ($10,000.00)  ;  defendant  denies  that 
said  dividends  and  stock  rights,  or  either  of  them, 
were  illegally  and  unlawfully,  or  illegally  or  unlaw- 
fully, paid  and  distributed  to  Elizal)eth  J.  Price, 
and  denies  that  plaintiff  is  entitled  to  interest  at 
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seven  percent  (7%)  or  at  any  other  rate;  defendant 
alleges  that  it  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
remaining  allegations  contained  in  said  Paragraph. 
13.  Admits  the  allegations  contained  in  Para- 
graph 19.,  except  that  defendant  denies  that  said 
dividends  and  stock  rights,  or  either  of  them,  were 
or  are  owing  to  plaintiff. 

Second  Defense 
The  complaint  fails  to  state  a  claim  against  de- 
fendant upon  which  relief  can  be  granted. 

Third  Defense 
That  the  eWeged  cause  of  action  set  forth  in  plain- 
tiff's complaint  is  barred  by  the  provisions  of  Sec- 
tion 339,  Subdivision  1.  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California. 

Fourth  Defense 
That  the  alleged  cause  of  action  set  forth  in  plain- 
tiff's  complaint  is  barred  by  the  provisions  of  Sec- 
tion 337,  Subdivision  1.  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California.  [18] 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  his  complaint  herein,  and  that  defend- 
ant have  judgment  for  its  costs. 

FULCHER  &  WYNN, 
CHARLES  E.  R.  FULCHER, 
By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached. 

[Endorsed]  :     Filed  May  14,  1946.        ' 
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[Title  of  District  Couvt  and  Cause.] 

PRE-TRIAL  STIPULATION 

I. 

Statement  as  to  the  Facts. 

1.     The  following  facts  are  stipulated  to: 

On  Novemebr  20,  1928,  there  was  issued  by  the 
defendant  corporation  stock  certificates  #A8752  to 
#A8756,  inclusive,  and  #A059635  and  #AO59630, 
for  the  aggregate  number  of  575  shares  of  the  com- 
mon stock  of  said  corporation,  so  that  said  stock 
then  stood  of  record  on  the  books  of  the  defendant 
company  in  the  names  of  Elizabeth  J.  Price,  George 
E.  Burton  and  X3laintiff  Lester  W.  Hurley,  as  joint 
tenants. 

On  November  26,  1928,  there  was  issued  by  the 
defendant  corporation  stock  certificates  A059759 
and  A059779  for  the  aggregate  number  of  88  shares 
of  common  stock  and  AO10216  and  A086998  and 
AO87011  in  the  aggregate  amount  of  191  shares  of 
6%  preferred  stock  [21]  of  said  corporation,  so 
that  said  stock  then  stood  of  record  on  the  books 
of  the  company  in  the  name  of  Elizabeth  J.  Price, 
George  E.  Burton  and  plaintiff  Lester  W.  Hurley, 
as  joint  tenants. 

Under  date  of  November  19,  1928,  there  was  for- 
warded to  the  corporation  a  dividend  order  on  the 
defendant's  usual  form  piirpoi'ting  to  bear  the  sig- 
natures of  said  Elizabeth  J.  Price,  George  E.  Bur- 
ton and  Lester  W.  Hurley,  covering  said  575  shares 
of  common  stock,  and  directing  that  all  dividends 
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be  remmited  to  Mrs.  Elizabeth  J.  Price.  Said  order 
bore  #12742.  Defendant  received  said  order  De- 
cember 11,  1928. 

Under  date  of  November  22,  1928,  there  was  for- 
warded to  the  corporation  a  dividend  order  on  the 
defendant's  usual  form  purporting  to  bear  the  sig- 
natures of  said  Elizabeth  J.  Price,  George  E.  Bur- 
ton and  Lester  W.  Hurley,  covering  said  88  shares 
of  common  stock  and  191  shares  of  preferred  stock 
hereinbefore  referred  to,  and  directing  that  all 
dividends  be  remitted  to  Mrs.  Elizabeth  J.  Price. 
Said  order  bore  #12743.  Defendant  received  said 
order  December  11,  1928. 

On  January  22,  1929,  there  was  received  by  the 
defendant  corj^oration  at  Los  Angeles,  having  been 
forwarded  to  it  by  the  Brotherhood  State  Bank  of 
Kansas  City,  Kansas,  each  of  the  certificates  in  the 
aggregate  number  of  575  shares  of  common  stock 
hereinbefore  referred  to,  which  certificates  pur- 
ported to  be  assigned  to  "Mrs.  Elizabeth  J.  Price, 
or  George  E.  Burton,"  by  form  of  assignment  pur- 
porting to  bear  the  signatures  of  Elizabeth  J.  Price, 
George  E.  Burton  and  Lester  W.  Hurley. 

The  assignments  were  then  returned  by  defend- 
ant to  the  Brotherhood  State  Bank  with  the  written 
request  that  the  signatures  of  the  purported  trans- 
ferors be  guaranteed.  [22] 

The  certificates  were  then  re-sent  to  the  defend- 
ant by  the  Brotherhood  State  Bank  and  were  re- 
ceived by  the  defendant  at  Los  Angeles  on  February 
1,  1929,  with  the  signatures  of  Elizabeth  J.  Price 
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and  George  E.  Burton  guaranteed  thereon  by  said 
bank. 

On  February  7,  1929,  the  defendant  corporation 
returned  said  certificates  to  said  Brotherhood  State 
Bank  together  with  the  defendant's  letter,  dated 
February  7,  1929,  requesting  that  the  transferee 
designation  be  changed  to  joint  tenancy  form  and 
the  signature  of  Lester  W.  Hurley  be  guaranteed. 

In  response  to  this  letter  said  Brotherhood  State 
Bank  altered  the  transferee  designation  and  added 
a  guarantee  of  the  genuineness  of  the  purported  sig- 
nature of  Lester  W.  Hurley,  and  thereupon  the  de- 
fendant corporation  transferred  said  575  shares  of 
common  stock  to  said  Elizabeth  J.  Price  and  George 
E.  Burton,  as  joint  tenants. 

Thereafter  to  and  including  the  entry  of  the  judg- 
ment hereinafter  mentioned  none  of  said  575  shares 
of  common  stock  appeared  upon  the  records  of  the 
defendant  corporation  to  stand  in  the  name  of  said 
Lester  W.  Hurley. 

2.  Plaintiff  contends,  and  defendant  says  it  has 
no  information,  that  each  of  the  purported  signa- 
tures of  Lester  W.  LIurley,  including  the  one  spelled 
*'Hurleey"  was  a  forgery,  and  the  assignments  and 
dividend  orders  were  invalid. 

3.  It  is  stipulated  by  the  parties  that  subse- 
quently, to  wit :  about  March  18,  1929,  defendant  re- 
ceived at  Los  Angeles  from  Mrs.  Elizabeth  J.  Price 
and  George  E.  Burton  a  dividend  order  on  the  de- 
fendant's usual  form,  numbered  13157,  and  signed 
by  said  Mrs.  Elizabeth  J.  Price  and  George  E.  Bur- 
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ton,  directing  that  dividends  on  common  stock 
standing  in  their  name  be  paid  to  Mrs.  Elizabeth  J. 
Price. 

4.  It  is  stipulated  that  pursuant  to  said  transfer 
following  said  assignments  purporting  to  bear  the 
signatures  of  Mrs.  Elizabeth  J.  Price,  George  E. 
Burton  and  Lester  W.  Hurley,  and  said  dividend 
orders,  there  was  paid  and  delivered  to  said  Eliza- 
beth J.  Price  the  dividends  and  stock  rights  here- 
inafter mentioned,  which  had  been,  on  or  about,  or 
immediately  prior  to  the  respective  dates  of  pay- 
ment, declared  and  set  aside  by  the  defendant  as 
payable  to  its  shareholders. 

(a)  It  is  agreed  that  the  dividends  and  stock 
rights  so  paid  by  the  defendant  herein  to  Elizabeth 
J.  Price  on  the  said  575  shares  of  stock  under  divi- 
dend order  #13157  are  in  the  total  sum  of  $15,- 
108.12;  that  said  common  stock  rights  issued  on 
said  575  shares  of  stock  and  delivered  to  Elizabeth 
J.  Price  are  in  the  total  amount  of  1725  rights ;  that 
the  total  sum  of  said  dividends  and  stock  rights  is 
made  up  of  the  following  respective  amounts  paid 
and  delivered  on  the  following  respective  dates: 

Dividends  paid  to  Mrs.  Elizabeth  J.  Price — 

Dividend  Order  #13157  dated  March  18,  1929 

Dividends  Paid  2/19/29  to  12/27/43 . 

1929  (3  quarters)  $    862.50 

1930  1,150.00 

1931  1,150.00 

1932  1,150.00 

1933  1,150.00 
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1934  1,006.25 

1935  862.50 

1936  862.50 

1937  934.37 

1938  1,006.25 

1939  1,006.25 

1940  1,092.50 

1941  1,006.25 

1942  1,006.25 

1943  to  12/27  862.50 

Common  Stock  Rights  Issued 

1929  —  575  Rights. 

1930  —  575  Rights. 

1931  —  575  Rights. 
Price  Range  of  Rights. 

Year  High  Low 

1929  3.55  2.80 

1930  4.50  2.80 

1931  2.811/4  1.75 

[24] 

(b)  It  is  further  agreed  that  in  addition  to  the 
dividends  paid  and  stock  rights  delivered  in  pur- 
suance of  dividend  order  No.  13157,  the  following 
dividends  were  paid  and  the  following  stock  rights 
delivered  to  Elizabeth  J.  Price,  in  the  respective 
amounts  and  on  the  respective  dates  hereinafter  set 
forth;  that  said  dividend  payments  were  made  and 
said  stock  rights  delivered  upon  the  authority  of, 
and  in  pursuance  of  dividend  order  No.  12743,  dated 
November  22,  1928: 
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Dividends  paid  to  Mrs.  Elizabeth  Jane  Price- 
Dividend  Order  #12743  dated  11/22/28 
Dividends  paid  on  above  stock  to  12/27/43 
Common  Stock 


Year 

Amount 

1929 

$176.00 

1930 

176.00 

1931 

176.00 

1932 

176.00 

1933 

176.00 

1934 

154.00 

1935 

132.00 

1936 

132.00 

Year 

Amount 

1937 

$143.00 

1938 

154.00 

1939 

154.00 

1940 

167.20 

1941 

154.00 

1942 

154.00 

1943 

132.00 

$2,356.20 

Rights  Issued  on  Common  Stock 

1929  —  88  Rights 

1930  —  88  Rights 

1931  —  88  Rights 

Dividends  paid  to  Mrs.  Elizabeth  Jane  Price- 
Dividend  Order  #12743  dated  11/22/28 
Preferred  Series  ^'B"  6%  Stock 


Year 

Amoun 

1929 

$286.50 

1930 

286.50 

1931 

286.50 

1932 

286.50 

1933 

286.50 

1934 

286.50 

1935 

286.50 

1936 

286.50 

Year 

Amount 

1937 

$286.50 

1938 

286.50 

1939 

286.50 

1940 

286.50 

1941 

286.50 

1942 

286.50 

1943 

286.50 

$4,297.50 
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Price  Range  of  Rights 

Year                   High  Low 

1929  3.55  2.80 

1930  4.50  2.80 

1931  2.811/4  1.75 

[25] 
(c)  It  is  further  stipulated  and  agreed  that  for 
the  purpose  of  this  action,  the  stock  rights  for  the 
year  1929  involved  herein  were  of  the  value  of 
$3,071/2  per  right;  that  the  stock  rights  issued  for 
the  year  1930  were  of  the  value  of  $3.70  per  right; 
that  the  stock  rights  issued  for  the  year  1931  were 
of  the  value  of  $2.53  per  right. 

5.  Plaintiff  claims,  and  defendant  states  it  has 
no  information  that  William  Price  died  January  5, 

.  1929 ;  that  Elizabeth  Price  died  December  27,  1943 ; 
that  at  the  time  of  the  claimed  transfers  to  Eliza- 
beth J.  Price  and  the  dividend  orders  claimed  by 
plaintiff  to  be  forgeries,  plaintiff  was  a  minor  of  the 
age  of  twenty  years;  that  he  learned  of  the  owner- 
ship of  said  stock  on  March  18,  1944;  thereupon  on 
March  20,  1944,  he  repudiated  said  transfers  and 
said  dividend  orders. 

6.  It  is  admitted  that  promptly  thereafter  said 
Burton  filed  suit  in  the  District  Court  of  the  United 
States  for  the  District  of  Kansas,  naming  the  plain- 
tiff herein  and  the  defendant  herein  each  as  defend- 
ants in  said  action ;  that  on  June  5,  1944,  said  Court 
ordered  that  each  said  persons  so  named  as  defend- 
ants appear  in  said  action;  that  thereupon  defend- 
ant herein  appeared  specially  and  moved  to  vacate 
said  order  and  to  quash  service  upon  it,  which  said 
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motion  was  opposed  by  the  plaintiff  herein,  and  said 
motion  was  on  the  29th  day  of  September,  1944, 
heard  by  said  Court,  and  thereafter  said  Court  did, 
over  the  opposition  of  the  plaintiff  herein,  grant 
said  motion.  Thereafter  said  action  was  tried  on 
issues  joined  therein  by  the  plaintiff  therein  and  the 
plaintiff  in  this  action,  and  said  Court  rendered  its 
judgment  and  filed  its  findings,  copies  of  which  are 
attached  to  the  complaint  herein;  immediately 
thereafter  on  October  15,  1945,  plaintiff  herein  made 
written  demand  on  the  defendant  to  pay  one-third 
of  all  of  the  cash  and  stock  rights  dividends  so  de- 
clared on  said  stock,  together  with  legal  interest; 
whereupon  [26]  defendant  asked  for  time  to  investi- 
gate, but  no  payment  has  been  made  to  plaintiff. 

II. 

Statement  as  to  Documents 
The  following  is  a  list  of  all  documents  exhibited 
by  the  parties  to  each  other,  the  genuineness  of  each 
of  which  is  admitted,  excepting  only  as  to  the  pur- 
ported signature  of  the  plaintiff  herein  appearing 
on  any  of  the  same,  and  excepting  as  to  their  valid- 
ity: 

1.  Certificates  #A8752  to  and  including  #A8756, 
and  #A059635  and  #AO59630,  aggregating  575 
shares  of  the  common  stock  of  defendant  corpora- 
tion, issued  in  the  name  of  Mrs.  Elizabeth  J.  Price, 
George  E.  Burton  and  Lester  W.  Hurley,  and  pur- 
ported assignments  of  same. 

2.  Dividend  orders  #12742,  #12743  and  #13157. 
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3.  Letter  of  defendant  addressed  to  the  Brother- 
hood State  Bank  at  Kansas  City,  Kansas,  dated 
February  7,  1929. 

4.  Letter  of  the  Brotherhood  State  Bank  ad- 
dressed to  the  Southern  California  Edison  Com- 
pany, dated  February  15,  1929. 

III. 

Statement  as  to  Probable  Duration  of  Trial 
Counsel  believe  the  trial  can  be  concluded  in  less 
than  three  days. 

Dated:  June  11,  1946. 

FRANK  M.  GUNTER  & 

THURMAN  L.  McCORMICK, 
By  /s/  FRANK  M.  GUNTER, 

Attorneys  for  Plaintiff. 

FULCHER  &  WYNN, 
By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  June  12,  1946. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  ANSWER  OF  DEFENDANT 

Comes  Now  The  Defendant  above  named,  and 
with  leave  of  Court  first  had  and  obtained,  makes 
this  supplemental  answer  to  plaintilK's  complaint  to 
conform  to  the  evidence  introduced  at  the  trial  of 
this  cause : 
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(1)  That  subsequent  to  the  date  of  the  com- 
mencement of  the  above  entitled  action,  and  on 
June  5,  1946,  defendant  made  written  demand  upon 
plaintiff  that  said  plaintiff  proceed  against  Eliza- 
beth J.  Price  and  against  George  E.  Burton,  and 
that  plaintiff  i)ursue  his  remedy  against  them,  and 
each  of  them,  and  that  defendant  did  inform  plain- 
tiff that  in  the  event  he  neglected  to  do  so,  defend- 
ant would  deem  itself  exonerated  to  the  extent  to 
which  it  was  thereby  prejudiced. 

(2)  That  despite  said  demand,  said  plaintiff 
refused  and  neglected  to  proceed  as  requested,  and 
that  defendant  has  thereby  been  prejudiced  in  the 
full  amount  of  the  plaintiff's  claim  herein. 

FULCHER  &  WYNN, 
By  /s/  CAROL  G.  WYNN, 

Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached.  [28] 

State  of  California 
County  of  Los  Angeles — ss. 

O.  V.  Showers  being  by  me  first  duly  sworn,  de- 
poses and  says:  that  he  is  the  Secretary  of  the 
Southern  California  Edison  Co.,  Ltd.,  defendant  in 
the  above  entitled  action ;  that  he  has  read  the  fore- 
going Supplemental  Answer  and  knows  the  contents 
thereof ;  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein 
stated  upon  his  information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true. 
/s/  Illegible 
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Subscribed  and  sworn  to  before  me  this  22nd  day 
of  November,  1946. 

[Seal]        /s/  JUANITA  SNIDER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

M}^  Commission  Expires  August  12,  1949.  [29] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  POINTS  AND  AUTHORI- 
TIES OF  DEFENDANT  IN  SUPPORT  OF 
PRETRIAL  ORDER. 

"11. 
The  payment  by  defendant  of  the  dividends  ac- 
cruing to  one  of  the  several  joint  owners  of  the 
stock  discharged  defendant's  liability  to  all  of  said 
owners. 

California  Civil  Code,  Sec.  1475. 

Cober  vs.  Connolly,  20  Cal  2nd,  741,  at  744. 

Delano  vs.  Jacoby,  96  Cal.  275,  at  278." 

Dated  this  23  day  of  Sept.,  1949. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  5187- WM  Civil 

LESTER  W.  HURLEY, 

Plaintiff, 
vs. 

SOUTHERN     CALIFORNIA     EDISON     COM- 
PANY, LIMITED,  a  corporation, 

Defendant. 

FINDINGS    OF    FACT    AND    CONCLUSIONS 
OF   LAW  AFTER   NEW   TRIAL 

A  new  trial  of  the  above-entitled  cause  having 
heretofore  been  ordered  and  said  cause  having  come 
on  regularly  for  trial  in  the  above-named  court  on 
November  3,  1948  and  i3laintiff  having  then  ap- 
peared by  Messrs.  Thurman  L.  McCormick  and 
Frank  M.  Gunter,  his  attorneys  and  the  defendant 
having  then  appeared  by  Messrs.  Charles  E.  R. 
Fulcher  and  Carol  G.  Wynn,  E.  W.  Cunningham 
of  counsel,  its  attorneys,  and  the  cause  having  pro- 
ceeded to  a  trial  of  the  issue  designated  by  the 
court  in  its  order  granting  new  trial,  to-wit: 
whether  or  not  defendant  knew  or  had  reason  to 
know  of  the  fraud  perpetrated  upon  plaintiff  by 
plaintiff's  co-tenant,  Elizabeth  J.  Price;  and  evi- 
dence oral  and  documentary  having  been  received 
and  the  cause  having  been  argued  and  submitted  for 
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decision,  the  [30]  court  now  makes  findings  of  fact 
and  conclusions  of  law  as  follows: 

Findings  of  Fact 
I. 

At  the  time  of  the  commencement  of  this  action 
and  at  all  times  herein  mentioned  plaintiff  was  a 
citizen  and  resident  of  the  State  of  Missouri. 

At  the  time  of  the  commencement  of  this  action 
and  at  all  times  herein  mentioned  defendant  was  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  with 
its  principal  office  and  place  of  business  located  in 
Los  Angeles,  California. 

The  amount  in  controversy  between  plaintiff  and 
defendant  in  this  action,  exclusive  of  interest  and 
costs,  exceeds  $3,000. 

Jurisdiction  of  this  court  is  invoked  by  reason 
of  the  amount  in  controversy  and  the  diversity  of 
citizenship  existing  between  plaintiff  and  defendant. 

II. 

Some  years  prior  to  November  19,  1928,  William 
Price  and  Elizabeth  J.  Price  were  married.  At  the 
time  of  this  marriage  Elizabeth  J.  Price  had  two 
adult  children  born  of  a  previous  marriage:  a  son 
named  George  E.  Burton  and  a  daughter,  who  was 
plaintiff's  mother.  Prior  to  November  19,  1928, 
plaintiff's  mother  had  died,  leaving  plaintiff  as  the 
sole  surviving  issue  of  her  body. 

For  many  years  prior  to  November  19,  1928, 
plaintiff  had  resided,  and  at  all  times  hereinafter 
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mentioned  continued  to  reside,  in  the  State  of  Mis- 
souri; and  William  Price  had  resided,  and  at  all 
times  hereinafter  mentioned  until  his  death  con- 
tinued to  reside,  in  the  State  of  California  with 
jDlaintiff's  grandmother,  Elizabeth  J.  Price. 

For  sometime  jDrior  to  November  19,  1928,  Wil- 
liam Price  had  been  the  owner  of  a  substantial 
number  of  the  authorized  [31]  issued  and  outstand- 
ing shares  of  the  Series  "  B  "  six  per  cent  preferred 
and  the  common  capital  stock  of  Southern  Califor- 
nia Edison  Company,  Limited,  a  corporation,  the 
defendant  herein. 

III. 

On  November  20,  1928,  at  Los  Angeles,  Califor- 
nia, William  Price  caused  the  defendant  to  issue 
in  the  names  of  Elizabeth  J.  Price,  George  E.  Bur- 
ton and  Lester  Hurley,  the  plaintiff,  as  joint  tenants 
with  full  rights  of  survivorship,  certificates  num- 
bered AO-59630,  AO-69633  and  A-8752  to  A-8756 
inclusive,  evidencing  ownership  of  575  shares  of  the 
common  capital  stock  of  the  defendant  corporation, 
of  the  par  value  of  $25.00  per  share;  and  William 
Price  then  and  there  caused  the  certificates  so  is- 
sued to  be  delivered  to  plaintiff's  grandmother, 
Elizabeth  J.  Price. 

IV. 

On  November  20,  1928,  at  Los  Angeles,  Califor- 
nia, William  Price  likewise  caused  the  defendant 
to  issue  in  the  names  of  Elizabeth  J.  Price,  George 
E.  Burton  and  Lester  Hurley,  the  plaintiff,  as  joint 
tenants  with  full  rights  of  survivorship,  certificates 
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nmnbered  AO-86998,  x\O-87011  and  A-10216  evi- 
dencing ownership  of  191  shares  of  Series  **B"  six 
per  cent  preferred  stock  of  the  defendant  corpora- 
tion, together  with  certificates  numbered  AO-59759 
and  AO-59770  evidencing  ownership  of  88  shares 
of  the  common  capital  sto-ck  of  the  defendant  cor- 
poration; and  AVilliam  Price  then  and  there  like- 
wise caused  the  certificates  so  issued  to  be  delivered 
to  Elizabeth  J.  Price. 

V. 

Sometime  iDrior  to  November  19,  1928,  Elizabeth 
J.  Price  had  requested  plaintiff  to  sign  two  divi- 
dend orders  in  blank  on  [32]  the  usual  form  pro- 
vided by  defendant  for  such  purpose,  and  plaintiff 
did  gratuitously  sign  and  deliver  said  dividend 
order  blanks  to  Elizabeth  J.  Price  in  the  State  of 
Missouri,  but  plaintiff  then  had  no  knowledge  or 
understanding  of  the  purpose  for  which  Elizabeth 
J.  Price  requested  his  signature  or  of  the  use  which 
Elizabeth  J.  Price  intended  to  make  of  the  docu- 
ments which  the  plaintiff  then  signed. 

VI. 

On  December  11,  1928,  Elizabeth  J.  Price  de- 
livered to  defendant  at  Los  Angeles,  California, 
one  of  the  dividend  order  forms  mentioned  above 
in  Paragraph  V,  bearing  the  signatures  of  Eliza- 
beth J.  Price,  George  E.  Burton  and  plaintiff", 
directing  that  all  dividends  on  the  575  shares  of 
common  stock  described  above  in  Paragraph  III  be 
remitted  to  Elizabeth  J.  Price. 
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Said  dividend  order  was  numbered  12742,  and 
was  and  is  in  the  words  and  figures  following: 

"Form-Inv.  21-A  Rev.  12742 

Kindly  Sign  and  Return  at  Once 

Southern  California  Edison  Company 

Dividend  Order 

Date  Nov.  19th  1928 

Southern  California  Edison  Company 
Los  Angeles,  California. 

Gentlemen : 

Until  this  order  is  revoked  in  writing,  please  re- 
mit to  Mrs.  Elizabeth  J.  Price  at  the  address  given 
below,  by  check  drawn  to  his  order,  the  dividend 
now  due,  or  which  may  become  due  on  all  shares 
of  stock  of  your  company,  now  or  hereafter  stand- 
ing in  the  name  of  Mrs.  Elizabeth  J.  Price  and 
George  E.  Burton  and  Lester  Hurley  on  the  books 
of  your  company. 

Stock  how  held 

Original  Preferred Preferred  Series  A 

Common  (575  shares)         Preferred  Series  B 

Signature  Mrs.  Elizabeth  J.  Price 

Address 

Signature  George  E.  Burton 
Address  1046  Ann  Ave.  Kansas  City, 

Kansas 
Signature  Lester  Hurleey 
Address 
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Witness : 

Signature  Helen  Burton 
Address  1046  Ann  Ave.  K.  C.  Kans. 
Address  for  sending  dividends :  1301  West  52nd  St. 
Los  Angeles. 

Note :  Dividend  Order  must  be  signed  by  record 
owner  of  stock  exactly  as  the  name  or  names  appear 
on  the  certificate.  If  signed  by  agent,  evidence  of 
authority  must  accompany  Dividend  Order. 

Dec  11  1928^' 
VII. 

On  December  11,  1928,  Elizabeth  J.  Price  de- 
livered to  defendant  at  Los  Angeles,  California,  the 
second  of  the  dividend  order  forms  mentioned  above 
in  Paragraph  V,  bearing  the  signatures  of  Eliza- 
beth J.  Price,  George  E.  Burton  and  plaintiff,  di- 
recting that  all  dividends  on  the  191  shares  of 
Series  "B"  six  per  cent  preferred  and  the  88  shares 
of  common  stock  described  above  in  Paragraph  IV 
be  remitted  to  Elizabeth  J.  Price. 

Said  dividend  order  was  numbered  12743,  and 
was  and  is  in  the  words  and  figures  following:  [34] 

*'Form-Inv.  21-A  Rev.  12743 

Kindl}^  Sign  and  Return  at  Once 

Southern  California  Edison  Company 

Dividend  Order 

Date  Nov  22nd  1928 
Southern  California  Edison  Company, 
Los  Angeles,  California 
Gentlemen : 

Until  this  order  is  revoked  in  writing,  please  re- 
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mit  to  Mrs.  Elizabeth  J.  Price  at  the  address  given 
below,  by  check  drawn  to  his  order,  the  dividend 
now  due,  or  which  may  become  due  on  all  shares  of 
stock  of  your  company,  now  or  hereafter  standing 
in  the  name  of  Mrs.  Elizabeth  J.  Price  and  George 
E.  Burton  and  Lester  Hurley  on  the  books  of  your 
company. 

Stock  how  held 

Original  Preferred Preferred  Series  A 

Common  88  shares  Preferred  Series  B  191  shares 
Signature  Mrs.  Elizabeth  J.  Price 
Address  1301  West  52nd  St.  Los  Angeles 
Signature  George  E.  Burton 
Address  1046  Ann  Ave.  Kansas  City, 

Kansas 
Signature   Lester   Hurley 
Address  5716  Scarritt  K  C  Mo. 

Witness : 

Signature  R.  N.  Jones 

Address  3829  Garfield  Ave. 
KC  Mo. 

Address  for  sending  dividends:  1301  West  52nd 
Street  Los  Angeles 

Note :  Dividend  Order  must  be  signed  by  record 
owner  of  stock  exactly  as  the  name  or  names  appear 
on  the  certificate.  If  signed  by  agent,  evidence  of 
authority  must  accompany  Dividend   Order. 

Dec  11  1928"  [35] 
VIII. 
William  Price  died  at  Los  Angeles,  California, 
on  January  5,  1929,  and  Elizabeth  J.  Price  accom- 
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panied  his  remains  to  the  State  of  Missouri  for 
burial. 

IX. 

On  or  about  January  19,  1929,  at  Kansas  City, 
in  the  State  of  Kansas,  Elizabeth  J.  Price  caused 
the  Brotherhood  State  Bank  of  that  city  to  for- 
ward to  defendant  at  Los  Angeles,  California,  the 
certificates  for  575  shares  of  common  stock  listed 
above  in  Paragraph  III,  together  with  forms  of 
assignment  attached  purporting  to  bear  the  signa- 
tures of  Elizabeth  J.  Price,  George  E.  Burton  and 
plaintiff,  and  puriDorting  to  assign  the  575  shares  of 
common  stock  to  "Mrs.  Elizabeth  J.  Price,  or 
George  E.  Burton." 

The  certificates  with  the  forms  of  assignment  at- 
tached were  received  by  defendant  on  January  22, 
1929,  and  the  assignments  were  thereupon  returned 
to  the  Brotherhood  State  Bank  with  the  request 
by  defendant  that  the  signatures  of  the  purported 
transferers  be  guaranteed. 

On  February  1,  1929,  defendant  again  received 
the  forms  of  assignment  with  the  signatures  of 
Elizabeth  J.  Price  and  George  E.  Burton  thereon 
guaranteed  by  Brotherhood  State  Bank.  On  Feb- 
ruary 7,  1929,  defendant  again  returned  the  foi*ms 
of  assignment  with  a  letter  suggesting  that  the 
transferee  designation  be  changed  to  joint  tenancy 
form  and  again  requesting  that  the  purported  sig- 
nature of  plaintiff  be  guaranteed.  In  response  to 
this  letter  the  Brotherhood  State  Bank  altered  the 
"forms  of  assignment  by   changing  the   transferee 
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designation  from  ''Mrs.  Elizabeth  J.  Price,  or 
George  E.  Burton"  to  Elizabeth  J.  Price  and 
George  E.  Burton,  as  joint  tenants,  with  full  rights 
of  survivorship;"  and  the  bank  thereupon  added 
to  each  form  [36]  of  assignment  a  guarantee  of  the 
genuineness  of  the  purported  signature  of  plaintiff. 

This  alteration  of  the  transferee  designation  was 
made  by  the  Brotherhood  State  Bank  without  any 
authority  from  plaintiff  and  without  the  knowledge 
or  consent  of  plaintiff. 

Thereafter  and  on  or  about  February  19,  1929, 
defendant  received  the  forms  of  assignment  from 
the  Brotherhood  State  Bank  with  the  transferee 
designation  altered  and  with  the  signatures  of  the 
purported  transferors  guaranteed  as  aforesaid,  and 
defendant  thereupon  transferred  the  575  shares  of 
common  stock  to  Elizabeth  J.  Price  and  George  E. 
Burton  as  joint  tenants. 

Thereupon  and  at  all  times  thereafter  from  on 
or  about  February  19,  1929,  until  following  entry 
of  the  judgment  of  the  United  States  District  Court 
for  the  District  of  Kansas  on  July  26,  1945,  herein- 
after mentioned,  none  of  the  575  shares  of  common 
stock  appeared  upon  the  records  of  defendant  in  the 
name  of  plaintiff. 

X. 

Thereafter  and  on  or  about  March  18,  1929,  Eliza- 
beth J.  Price  and  George  E.  Burton  delivered  to 
defendant  a  dividend  order,  numbered  13157,  on 
defendant's  usual  form,  signed  by  Elizabeth  J, 
Price  and  George  E.  Burton  and  directing  that  all 
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dividends  on  <?ommon  stock  standing  in  the  names 
of  Elizabeth  J.  Price  and  George  E.  Burton  as 
joint  tenants  be  paid  to  Elizabeth  J.  Price  until 
such  order  be  revoked. 

XI. 

Thereafter  from  time  to  time  defendant  declared 
and  set  aside  as  payable  to  its  shareholders  certain 
dividend  and  stock  rights. 

The  dividends  so  declared  and  set  aside  to  the 
holder  [37]  or  holders  of  the  575  shares  of  com- 
mon stock  described  above  in  Paragraph  III  dur- 
ing the  period  from  February  15,  1929  until  Decem- 
ber 27,  1943  were  declared  and  set  aside  on  the  dates 
and  in  the  amounts  hereinafter  set  forth : 

Amount  of 

Item  Year  Dividend 

1  1929  (last  three  quarters)         862.50 

2  1930  1,150.00 

3  1931  1,150.00 

4  1932  1,150.00 

5  1933  1,150.00 

6  1934  1,006.25 

7  1935  862.50 

8  1936  862.50 

9  1937  934.37 

10  1938  1,006.25 

11  1939  1,006.25 

12  1940  1,092.50 

13  1941  1,006.25 

14  1942  1,006.25 
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15        1943  (to  Dec.  27)  862.50 


16  The  aggregate  value  of  all 
dividends  so  declared  and 
set  aside  was  and  is  $15,108.12 

The  stock  rights  so  declared  and  set  aside  to  the 
holder  or  holders  of  the  575  shares  of  common  stock 
described  above  in  Paragraph  III  during  the  period 
from  February  15,  1929  until  December  27,  1943 
were  as  follows: 

17  In  1929  a  total  of  575  common  stock 
rights  then  having  a  value  of  $3,075 

per  right,  or  a  total  value  of $  1,768.13 

were  so  declared  and  set  aside  [38] 

18  In  1930  a  total  of  575  common  stock 
rights  then  having  a  value  of  $3.70 

per  right,  or  a  total  value  of $  2,127.50 

were  so  declared  and  set  aside 

19  In  1931  a  total  of  575  common  stock 
rights  then  having  a  value  of  $2.53 

per  right,  or  a  total  value  of 1,454.75 

were  so  declared  and  set  aside 


20  The    aggregate    value    of    all    stock 
rights  so  declared  and  set  aside  was 

and  is  $  5,350.38 

21  The  aggregate  value  of  all  dividends 
and  all  stock  rights  so  declared  and 

set  aside  was  and  is $20,458.50 
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XII. 

The  dividends  and  stock  rights  listed  above  in 
Paragraph  XI  in  the  total  sum  of  $20,458.50  were 
paid  and  delivered  by  defendant  to  Elizabeth  J. 
Price  under  dividend  order  No.  13157  during  the 
period  from  February  19,  1929  until  the  death  of 
Elizabeth  J.   Price  on  December  27,   1943. 

XIIL 

All  the  dividends  and  stock  rights  listed  above  in 
Paragraph  XI  were  declared  and  set  aside,  and 
were  paid  and  delivered  by  defendant  to  Elizabeth 
J.  Price,  without  any  notice  to  plaintiff  and  with- 
out any  knowledge  or  authorization  or  consent  on 
the  part  of  plaintiff.  ' 

At  all  times  mentioned  above  in  Paragraph  XI, 
plaintiff  was  the  owner  of  an  undivided  one-third 
interest  in  the  575  shares  of  common  stock  de- 
scribed above  in  Paragraph  III,  and  was  entitled 
to  receive  one-third  of  all  dividends  and  stock  rights 
paid  and  delivered  by  defendant  to  Elizabeth  J. 
Price,  as  stated  above  in  Paragraph  XII.  [39] 

XIV. 

At  the  time  of  the  issuan<3e  of  the  certificates  for 
575  shares  of  common  stock  described  above  in 
Paragraph  III,  on  November  20,  1928,  plaintiff  was 
a  minor  of  the  age  of  twenty  years,  and  had  no 
notice  or  knowledge  of  the  issuance  of  any  of  the 
certificates.  The  certificates  were  never  in  the  pos- 
session or  under  the  control  of  plaintiff,  and  plain- 
tiff did  not  know  of  his  ownership  of  any  interest 


46  Lester  W.  Hurley  vs. 

in  any  stock  of  the  Southern  California  Edison 
Company,  Limited,  and  did  not  know  of  the  nature 
or  purpose  or  effect  or  of  the  use  made  of  the 
dividend  order  blanks  signed  by  plaintiff  at  the 
request  of  Elizabeth  J.  Price,  as  stated  above  in 
Paragraph  V,  and  did  not  know  of  the  existence  of 
any  purported  assignment  of  his  interest  in  the  575 
shares  of  common  stock  to  Elizabeth  J.  Price  and 
George  E.  Burton,  and  did  not  know  of  the  declara- 
tion or  payment  of  any  dividends  or  of  the  issu- 
ance of  any  stock  rights  on  the  575  shares  of  com- 
mon stock,  and  had  no  knowledge  of  any  of  the  facts 
set  forth  above  in  Paragraphs  III,  VI,  IX,  X,  XI 
and  XII,  until  March  18,  1944. 

For  many  years  prior  to  1928  plaintiff  had  great 
trust  and  confidence  in  Elizabeth  J.  Price  and 
George  E.  Burton,  and  such  feeling  of  trust  and 
confidence  on  the  part  of  plaintiff  continued  until 
the  death  of  his  grandmother  on  December  27,  1943. 
Throughout  this  period  both  Elizabeth  J.  Price  and 
George  E.  Burton  were  well  aware  of  and  freely 
accei3ted  the  great  trust  and  confidence  reposed  in 
each  of  them  by  plaintiff,  and  a  fiduciary  relation- 
ship in  fact  existed  in  all  the  dealings  throughout 
this  period  between  Elizabeth  J.  Price  and  plain- 
tiff and  George  E.  Burton  and  plaintiff. 

From  time  to  time  throughout  the  years  from 
1928  until  the  death  of  Elizabeth  J.  Price  on  De- 
cember 27,  1943,  Elizabeth  J.  Price  and  George 
E.  Burton  concealed  from  plaintiff  [40]  all  the  facts 
set  forth  above  in  Paragraphs  III  and   IV,   and 
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concealed  from  plaintiff  all  the  facts  with  respect 
to  his  ownership  of  any  interest  in  any  stock  of 
the  defendant  corporation,  and  during  this  period 
Elizabeth  J.  Price  from  time  to  time  represented  to 
plaintiff  that  he  might  receive  from  her  estate  upon 
her  death  certain  stock;  that  whatever  he  might  so 
receive  would  depend  upon  the  will  and  favor  of 
his  grandmother;  that  she  resented  any  inquiry  or 
prying  by  plaintiff  into  her  financial  affairs  or  busi- 
ness arrangements. 

Plaintiff  believed  these  rej)resentations  and  in 
reliance  upon  them  signed  the  blank  dividend 
orders  at  the  request  of  Elizabeth  J.  Price,  as  set 
forth  above  in  Paragraph  V,  without  inquiry  as  to 
the  reason  for  his  signature  and  without  any  knowl- 
edge or  understanding  as  to  the  purpose  or  effect 
of  his  signature. 

As  a  further  result  of  plaintiff's  reliance  upon 
these  representations,  and  of  the  concealment  by 
Elizabeth  J.  Price  and  George  E.  Burton  of  plain- 
tiff's interest  in  any  stock  of  the  defendant  corpora- 
tion, plaintiff  made  no  inquiry  concerning  the  stock 
of  defendant  or  any  other  financial  affairs  or  ar- 
rangements of  either  William  Price  or  Elizabeth  J. 
Price  until  after  the  death  of  his  grandmother  on 
December  27,  1943. 

XV. 

On  March  20,  1944,  promptly  following  his  first 
discovery  and  knowledge  on  March  18,  1944,  of  any 
of  the  facts  set  forth  above  in  Paragraphs  III,  VI, 
IX,  X,  XI  or  XII,   plaintiff  disaffirmed  all  the 
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aforementioned  transfers  and  dividend  orders  pur- 
porting to  have  been  executed  by  Mm. 

Thereafter  and  on  June  2,  1944,  George  E.  Bur- 
ton commenced  an  action  in  the  United  States 
District  Court  for  the  District  of  Kansas,  entitled 
*' George  E.  Burton,  plaintiff  v.  Lester  W.  Hurle}^ 
and  [41]  Southern  California  Edison  Company, 
Limited,  a  corporation,  defendants,"  and  numbered 
4974  on  the  records  of  that  court.  A  copy  of  the 
complaint  in  said  action  is  hereto  attached,  marked 
Exhibit  "A"  and  incorporated  by  reference  herein. 

Thereafter  the  defendant  herein  appeared  in  said 
Kansas  action  and  moved  to  quash  the  service  of 
process  upon  it  as  a  party  defendant  therein,  upon 
the  ground  that  Southern  California  Edison  Com- 
pany, Limited,  a  corporation,  was  not  present  in  the 
District  of  Kansas  and  had  not  been  served  with 
process  in  the  District  of  Kansas.  Upon  the  hear- 
ing of  this  motion  the  United  States  District  Court 
for  the  District  of  Kansas  entered  an  order  quash- 
ing the  purported  service  of  process  upon  the 
Southern  California  Edison  Compan}^,  Limited,  a 
corporation,  as  a  party  defendant  in  that  action. 

Thereafter  and  on  or  about  July  11,  1944,  plain- 
tiff herein  appeared  as  party  defendant  in  said 
Kansas  action  and  filed  therein  his  answer  and 
cross-petition,  a  copy  of  which  is  hereby  attached, 
marked  Exhibit  "B"  and  incorporated  by  refer- 
ence herein. 

Thereafter  George  E.  Burton  as  plaintiff  in  said 
Kansas  action  filed  his  answer  to  the  cross-petition 
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of  Lester  W.  Hurley  as  defendant  therein,  a  copy 
of  which  answer  to  cross-petition  is  hereto  attached, 
marked  Exhibit  "C"  and  incorporated  by  reference 
herein. 

XVI. 

Thereafter  the  Kansas  action  proceeded  to  a  trial 
of  the  issues  joined  by  the  pleadings  on  the  part 
of  the  iDlaintiff  therein,  George  E.  Burton,  and  the 
plaintiff  herein,  Lester  W.  Hurley,  copies  of  which 
are  hereto  attached  and  marked  Exhibits  "A",  "B" 
and  "C"  as  stated  above. 

Following  trial  of  those  issues,  the  United  States 
District  Court  for  the  District  of  Kansas,  made  and 
filed  written  findings  of  fact  and  conclusions  of  law 
in  said  action,  a  copy  [42]  of  which  is  hereto  at- 
tached, marked  Exhibit  "D"  and  incorporated  by 
reference  herein. 

Thereafter  and  on  July  26,  1945,  the  United 
States  District  Court  for  the  District  of  Kansas 
entered  its  judgment  in  said  action  in  favor  of  the 
defendant  therein  and  plaintiff  herein,  Lester  W. 
Hurley,  and  against  the  plaintiff  therein,  George 
E.  Burton.  In  and  by  said  judgment  it  was  ordered, 
adjudged  and  decreed  by  the  court  that  the  plaintiff 
herein,  Lester  W.  Hurley,  is  the  owner  of  an  un- 
divided one-half  (i/^)  interest  in  and  to  five  hun- 
dred seventy-five  (575)  shares  of  common  stock  in 
the  Southern  California  Edison  Company,  Limited, 
described  above  in  Paragraph  III.  A  copy  of  the 
judgment  in  the  Kansas  action  is  hereto  attached. 
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marked  Exhibit  '*E"  and  incorporated  by  reference 
herein. 

Prior  to  the  commencement  of  plaintiff's  action 
in  this  court  the  above  mentioned  judgment  of  the 
Kansas  court  had  become  and  was  finaL 

XVII. 

In  the  above  mentioned  Kansas  action,  the 
United  States  District  Court  for  the  District  of 
Kansas  found  and  adjudicated  that  none  of  the 
assignments  described  above  in  Paragraph  IX,  pur- 
porting to  have  been  executed  by  plaintiff  herein 
covering  his  interest  in  the  575  shares  of  common 
stock  described  above  in  Paragraph  III,  "bore  the 
true  and  genuine  signature  of  Lester  W.  Hurley, 
but  that  each  of  said  signatures  of  Lester  W.  Hur- 
ley appearing  thereon  is  a  forgery. ' ' 

XVIII. 

On  October  15,  1945,  plaintiff  made  written  de- 
mand on  defendant  herein  to  pay  to  plaintiff  one- 
third  of  the  amount  of  all  cash  dividends,  and 
one-third  of  the  value  of  all  stock  rights  declared 
and  set  aside  to  the  holder  or  holders  of  the  575 
shares  of  common  stock  described  above  in  Para- 
graph III,  to  wit,  the  [43]  dividends  and  stock 
rights  listed  and  described  above  in  Paragraphs  XI 
and  XII,  together  with  legal  interest  thereon. 

In  response  to  plaintiff's  demand,  defendant  re- 
quested time  to  investigate,  but  no  payment  has 
been  made  to  plaintiff. 
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XIX. 

During  the  period  from  the  receipt  by  defendant 
of  dividend  order  No.  12743  on  December  11,  1928, 
as  set  forth  above  in  Paragraph  VII,  until  the 
death  of  Elizabeth  J.  Price,  defendant  from  time 
to  time  declared  and  set  aside  as  payable  to  its 
shareholders  certain  dividends  and  stock  rights. 

The  dividends  so  declared  and  set  aside  during 
that  period  to  the  holder  or  holders  of  the  191 
shares  of  Series  ''B"  six  per  cent  preferred  stock 
described  above  in  Paragraph  IV  were  as  follows: 

Amount  of 


Item 

Year 

Dividend 

1 

1929 

$  286.50 

2 

1930 

286.50 

3 

1931 

286.50 

4 

1932 

286.50 

5 

1933 

286.50 

6 

1934 

286.50 

7 

1935 

286.50 

8 

1936 

286.50 

9 

1937 

286.50 

10 

1938 

286.50 

11 

1939 

286.50 

12 

1940 

286.50 

13 

1941 

286.50 

14 

1942 

286.50 

15 

1943  (to  Dec.  27) 

286.50 

16  The  aggregate  value  of  all 
dividends  so  declared  and  set 
aside  was  and  is $4,297.50 
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The  dividends  so  declared  and  set  aside  during 
that  period  to  the  holder  or  holders  of  the  88  shares 
of  common  stock  described  above  in  Paragraph  IV 
were  as  follows: 

Amomit  of 
Dividend 
$  176.00 
176.00 
176.00 
176.00 
176.00 
154.00 
132.00 
132.00 
143.00 
154.00 
154.00 
167.20 
154.00 
154.00 
132.00 


Item 

Year 

1 

1929 

2 

1930 

3 

1931 

4 

1932 

5 

1933 

6 

1934 

7 

1935 

8 

1936 

9 

1937 

10 

1938 

11 

1939 

12 

1940 

13 

1941 

14 

1942 

15 

1943  (to  Dec.  27) 

16  The  aggregate  value  of  all 
dividends  so  declared  and  set 
aside  was  and  is $2,356.20 

The  stock  rights  so  declared  and  set  aside  during 
that  period  to  the  holder  or  holders  of  the  88  shares 
of  common  stock  described  above  in  Paragraph  IV 
were  as  follows: 

17  In  1929  a  total  of  88  common  stock 
rights  then  having  a  value  of  $3,075 
per  right,  or  a  total  value  of '.  .  $    270.60 
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were  so  declared  and  set  aside 

18  In  1930  a  total  of  88  connnon  stock 
rights  then  having  a  value  of  $3.70  per 

right,  or  a  total  value  of 325.60 

were  so  declared  and  set  aside  [45] 

19  In  1931  a  total  of  88  common  stock 
rights  then  having  a  value  of  $2.53  per 

right,  or  a  total  value  of 222.54 

were  so  declared  and  set  aside 


20  The  aggregate  value  of  all  stock  rights 

so  declared  and  set  aside  was  and  is . .  $   818.84 

21  The  aggregate  value  of  all  dividends 
and  all  stock  rights  so  declared  and  set 

aside  was  and  is $3,175.04 

XX. 

The  dividends  and  stock  rights  in  the  total  sum 
of  $3,175.04,  described  above  in  Paragraph  XIX, 
were  paid  to  and  delivered  by  defendant  to  Eliza- 
beth J.  Price  under  dividend  order  No.  12743  dur- 
ing the  period  from  December  11,  1928,  until  the 
death  of  Elizabeth  J.  Price  on  De<?ember  27,  1943. 

XXI. 

At  all  times  since  November  20,  1928,  plaintiff's 
name,  together  with  his  post  office  address,  has 
appeared  on  the  records  of  defendant  as  one  of  the 
owners  of  the  191  shares  of  Series  '^B"  six  per 
cent  preferred  and  the  88  shares  of  common  capital 
stock  described  above  in  Paragraph  IV. 

Defendant  did  not,  on  November  20,  1928,  or  at 
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any  time  thereafter  until  following  plaintiff's  dis- 
affirmance on  March  20,  1944,  have  actual  notice 
or  knowledge  of  the  fact  that  plaintiff  was  a  minor 
at  the  time  he  executed  dividend  orders  No.  12742 
and  No.  12743.  [46] 

XXII. 

All  the  dividends  and  stock  rights  listed  above 
in  Paragraph  XIX  were  declared  and  set  aside, 
and  were  paid  and  delivered  by  defendant  to  Eliza- 
beth J.  Price  without  any  notice  at  any  time  to 
plaintiff  and  without  any  knowledge  or  authoriza- 
tion or  consent  on  the  part  of  plaintiff. 

At  all  times  mentioned  above  in  Paragraph  XIX 
plaintiff  was  the  owner  of  an  undivided  one-third 
interest  in  the  191  shares  of  Series  "B"  six  per 
cent  preferred  stock  and  the  88  shares  of  common 
stock,  and  was  entitled  to  receive  one-third  of  all 
dividends  and  stock  rights  declared  and  set  aside, 
and  later  paid  and  delivered  by  defendant  to  Eliza- 
beth J.  Price,  as  stated  above  in  Paragraph  XX. 

XXIII. 

At  the  time  of  the  issuance  of  the  certificates  for 
191  shares  of  Series  "B"  six  per  cent  preferred 
stock  and  88  shares  of  common  stock  referred  to 
above  in  Paragraph  IV,  on  November  20,  1928, 
plaintiff  was  a  minor  of  the  age  of  tw^enty  years, 
and  had  no  notice  or  knowledge  of  the  issuance  of 
any  of  the  certificates.  The  certificates  were  never 
in  the  possession  or  under  the  control  of  plaintiff, 
and  plaintiff  did  not  know  of  his  ownership  of  any 
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interest  in  any  stock  of  the  Southern  California 
Edison  Company,  Limited,  and  did  not  know  of  the 
nature  or  purpose  or  effect  or  of  the  use  made  of 
the  dividend  order  blanks  signed  by  plaintiff  at 
the  request  of  Elizabeth  J.  Price,  as  stated  above 
in  Paragraph  V,  and  did  not  know  of  the  declara- 
tion or  payment  of  any  dividends  or  of  the  issuance 
of  any  stock  rights  on  the  191  shares  of  Series  ''B" 
six  per  cent  preferred  stock  or  the  88  shares  of 
common  stock,  and  had  no  knowledge  of  any  of  the 
facts  set  forth  above  in  Paragraphs  IV,  VIT,  XIX 
and  XX,  until  March  18,  1944.  [47] 

XXIV. 

On  March  20,  1944,  promptly  following  his  first 
discovery  and  knowledge  on  March  18,  1944,  of  any 
of  the  facts  set  forth  above  in  Paragraphs  IV,  VII, 
XIX  or  XX,  plaintiff  disaffirmed  all  the  aforemen- 
tioned transfers  and  dividend  orders  purported  to 
have  been  executed  by  him. 

XXV. 

On  October  15,  1945,  plaintiff  made  written  de- 
mand on  defendant  to  pay  plaintiff  one-third  of  all 
the  cash  dividends,  together  with  one-third  of  the 
value  of  all  stock  rights,  declared  and  set  aside  on 
the  191  shares  of  Series  "B"  six  per  cent  preferred 
stock  and  the  88  shares  of  common  stock,  to  wit, 
the  dividends  and  stock  rights  listed  and  referred 
to  in  Paragraphs  XIX  and  XX  above;  but  the 
defendant  has  failed  and  refused  to  pay  the  same 
or  any  part  thereof. 
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Prior  to  the  commencement  of  this  action,  on 
March  6,  1946,  plaintiff  demanded  of  defendant 
that  defendant  account  for  and  deliver  to  plaintiff 
all  dividends  and  stock  rights  declared  and  set 
aside  by  defendant  for  the  owners  of  the  121  shares 
of  Series  "B"  six  per  cent  preferred  stock  and  88 
shares  of  common  stock  described  above  in  Para- 
graph IV,  but  defendant  has  failed  and  refused  to 
account  for  or  pay  or  deliver  any  part  thereof. 

Thereafter  and  on  June  5,  1946,  defendant  made 
written  demand  upon  plaintiff  that  plaintiff  pro- 
ceed against  the  Estate  of  Elizabeth  J.  Price,  de- 
ceased, and  against  George  E.  Burton  and  that 
plaintiff  pursue  his  remedy  against  the  Estate  of 
Elizabeth  J.  Price,  deceased,  and  George  E.  Burton, 
and  each  of  them,  and  defendant  then  and  there 
informed  plaintiff  that  in  the  event  plaintiff  failed 
so  to  pursue  his  remedy,  defendant  would  deem 
itself  exonerated  to  the  extent  to  which  it  was 
thereby  prejudiced.  [48]  Plaintiff  has  refused  to 
proceed  as  requested,  but  the  court  finds  that  de- 
fendant has  not  been  prejudiced  thereby. 

XXVI. 

That  plaintiff  was  a  minor  at  the  time  he  signed 
dividend  orders  No.  12742  and  No.  12743,  and 
plaintiff  received  no  consideration  for  the  execu- 
tion of  either  of  the  dividend  orders,  and  the  nature 
of  the  documents  and  the  purpose  for  which  they 
were  to  be  used  was  concealed  from  the  plaintiff  at 
the  time  he  signed  said  dividend  orders  and  there- 
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after.  That  plaintiff's  disaflfirmance  of  the  dividend 
orders  under  the  circumstances  hereinabove  set 
forth  in  these  findings  of  fact  was  made  within  a 
reasonable  time  after  reaching  his  majority. 

XXVII. 

That  defendant  had  no  actual  knowledge  of  the 
fraud  hereinbefore  found  to  have  been  perpetrated 
upon  Lester  W.  Hurley  by  his  grandmother,  either 
at  the  time  said  fraud  was  perpetrated  or  there- 
after, and  the  court  further  finds  that  defendant 
had  no  reason  to  believe  that  anv  fraud  was  beinar, 
or  had  been,  so  perpetrated. 

XXVIII. 

That  under  the  respective  dates  of  January  25, 
1929,  December  27,  1929,  and  December  19,  1930,  a 
resolution  of  the  Board  of  Directors  of  the  South- 
ern California  Edison  Company,  Ltd.,  was  adopted 
referring  to  the  common  and  original  preferred 
stockholders  of  this  corporation  of  record  on  the 
respe<!tive  dates  of  March  29,  1929,  28th  day  of 
February  1930,  and  the  27th  day  of  February  1931, 
authorized  the  issue  to  the  stockholders  of  record 
the  stock  rights  described  in  Paragraph  XI,  items 

17,  18,  19,  20  and  21  and  Paragraph  XIX  items  17, 

18,  19,  20  and  21. 

That  said  respective  resolutions  further  provided 
that  warrants  representing  each  stockholder's  right 
to  subscribe  for  and  purchase  said  additional  shares 
be  issued  in  the  name  of  the  stockholder  and  mailed 
or  delivered  on  or  before  April  22,   1929,  March 
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25,  [49]  1930,  March  25,  1931,  together  with  a  letter 
setting  forth  the  terms  and  conditions  on  which  the 
said  right  to  subscribe  may  be  exercised,  as  set  out 
in  said  resolutions,  to  each  stockholder  having  such 
right  of  record  on  said  29th  day  of  March,  1929; 
28th  day  of  February  1930,  and  27th  day  of  Feb- 
ruary, 1931;  that  all  of  said  warrants  representing 
right  to  subscribe  for  and  purchase  full  shares  be 
issued  in  the  name  of  the  stockholder  and  be  as- 
signable by  endorsement  and  delivery  of  said  war- 
rant. 

Conclusions  of  Law 
I. 
The  title  to  the  575  shares  of  common  stock  de- 
scribed in  Paragraph  III  of  the  findings  of  fact  was 
litigated  and  fully  and  finally  adjudicated  in  that 
certain  action  in  the  United  States  District  Court 
for  the  District  of  Kansas,  entitled  "George  E. 
Burton,  plaintiff  v.  Lester  W.  Hurley,  defendant" 
and  numbered  4974 ;  and  the  findings  of  the  United 
States  District  Court  for  the  District  of  Kansas 
that  each  of  the  signatures  "Lester  W.  Hurley" 
appearing  on  the  forms  of  assignment  described 
above  in  Paragraph  IX  of  the  findings  of  fact  is  a 
forgery  and  that  none  of  the  purjported  assigmnents 
bear  the  true  and  genuine  signature  of  the  plaintiff 
herein  is  final  and  res  judicata  as  between  the 
plaintiff  herein  and  George  E.  Burton;  and  both 
that  finding  and  the  judgment  of  the  United  States 
District  Court  for  the  District  of  Kansas  decreeing 
plaintiff  to  be  "the  owner  of  an  undivided  one-half 
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(I/2)  interest  in  and  to  five  hundred  seventy-five 
(575)  shares  of  common  stock  in  the  Southern  Cali- 
fornia Edison  Company,  Limited"  are  final  and 
binding  and  res  judicata  as  between  plaintiff  and 
defendant  herein.  [Perkins  vs.  Benguet  Mining 
Co.,  55  Cal.  App.  (2d)  720,  747-53.  132  P.  (2d)  70 
(1942) ;  Commercial  Nat.  Bank  v.  Alleway,  207 
Iowa  419,  223  N.W.  167   (1929).] 

II. 

Tlie  finding  of  the  United  States  District  Court 
for  the  [50]  District  of  Kansas,  ''That  the  dividend 
order  dated  November  19,  1928,  and  filed  with  the 
Southern  California  Edison  Company,  Limited,  on 
December  11,  1928,  does  not  bear  the  true  and 
genuine  signature  of  Lester  Hurley,  but  that  the 
purported  signature  of  Lester  Hurley  appearing 
thereon  is  a  forgery,"  being  dividend  order  No. 
12742  set  forth  above  in  Paragraph  VII  of  the  find- 
ings of  fact,  must  be  considered  a  gratuitous  finding 
of  fact  and  therefore  not  res  judicata,  since  the  val- 
idity of  dividend  order  No.  12742  was  not  placed  in 
issue  by  the  pleadings  in  that  action  and  was  not  a 
matter  necessary  to  be  adjudicated  in  determining 
that  action.  [Garwood  v.  Garwood,  29  Cal.  514 
(1866) ;  Lang  v.  Lang  182  Cal.  765,  768,  190  Pac.  181 
(1920)  ;  Hutchison  v.  Reclamation  District,  81  Cal. 
App.  427,  437,  254  Pac.  606  (1927);  Cf.  Baar  v. 
Smith,  201  Cal.  87,  99,  Pac.  827  (1927).] 
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III. 

From  November  20,  1928  until  the  death  of  Eliza- 
beth J.  Price  on  December  27,  1943  plaintiff  was 
the  owner  of  an  undivided  one-third  interest  in  the 
575  shares  of  common  stock  described  above  in 
Paragraph  III  of  the  iSndings  of  fact,  and  w^as 
likewise  the  owner  of  an  midivided  one-third  in- 
terest in  the  191  shares  of  Series  "B"  six  per  cent 
preferred  stock  and  the  88  shares  of  common  stock 
described  above  in  Paragraph  IV  of  the  findings 
of  fact. 

lY. 

Since  the  death  of  Elizabeth  J.  Price  on  Decem- 
ber 27,  1943,  plaintiff  has  been,  and  at  the  com- 
mencement of  this  action  was  the  owner  of  an 
undivided  one-half  interest  in  the  575  shares  of 
common  stock  described  above  in  Paragraph  III 
of  the  findings  of  fact,  and  was  likewise  the  owner 
of  an  undivided  one-half  interest  in  the  191  shares 
of  Series  "B"  six  per  cent  j)ref erred  stock  and  [51] 
the  88  shares  of  common  stock  described  above  in 
Paragraph  IV  of  the  findings  of  fa<^t. 

V. 

Dividend  orders  No.  12742  and  No.  12743  con- 
stituted orders  which  were  voidable  under  the  law 
of  California,  as  well  as  under  the  law  of  Missouri 
at  the  election  of  said  minor  within  a  reasonable 
time  after  reaching  his  majority. 
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VI. 

According  to  the  law  of  California  wliicb  governs 
this  case  [Erie  R.  R.  Co.  v.  Thompkins,  304  U.  S. 
64,  78  (1938)],  the  validity  of  the  dividend  orders 
is  to  be  determined  by  the  law  of  Missouri  where 
plaintiff  executed  them.  [Fenton  v.  Edwards,  125 
Cal.  43,  58  Pac.  320  (1899)  ;  Calif.  Civ.  Code,  Sec. 
3453;  cf.  Restatement,  Conflict  of  Laws,  Sees.  49, 
255,  256,  283.] 

VII. 

Inasmuch  as  plaintiff  was  a  minor  at  the  time  he 
signed  dividend  orders  No.  12742  and  No.  12743, 
and  plaintiff  received  no  consideration  for  the  exe- 
cution of  either  of  the  dividend  orders,  and  the 
nature  of  the  documents  and  the  purpose  for  which 
they  were  to  be  used  was  concealed  from  plaintiff 
at  the  time  he  signed  said  dividend  orders  and 
thereafter,  plaintiff's  disaffirmance  of  the  dividend 
orders  under  the  circumstances  hereinabove  set 
forth  in  the  findings  of  fact  was  made  within  a 
reasonable  time  after  reaching  his  majority. 

VIII. 

From  November  20,  1928  until  the  death  of  Eliza- 
beth J.  Price  on  December  27,  1943,  plaintiff  was 
the  owner  of,  and  was  entitled  to  receive  and  be 
paid,  one-third  of  all  dividends  declared  and  paid 
on  the  575  shares  of  common  stock  described  above 
in  Paragraph  III  of  the  findings  of  fact,  and  on 
the  191  shares  of  preferred  stock  and  88  shares  of 
common  stock  described  above  in  Paragraph  IV  of 
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the  findings  of  fact,  together  with  one-third  of  [52] 
all  stock  rights  declared  and  issued  to  the  owners 
of  said  stock. 

IX. 

Neither  the  four-year  period  of  limitations  speci- 
fied in  subsection  1  of  Sec.  337,  nor  the  two-year 
period  of  limitations  specified  in  subsection  1  of 
Sec.  339  of  the  California  Code  of  Civil  Procedure 
commenced  to  run  against  plaintiff's  cause  of  ac- 
tion asserted  herein  until  after  October  15,  1945, 
the  date  of  plaintiff's  demand  of  defendant  for  pay- 
ment of  his  one-third  share  of  all  dividends  and 
stock  rights.  Accordingly,  plaintiff's  cause  of  ac- 
tion herein  is  not  barred  by  the  applicable  Cali- 
fornia statutes  of  limitations.  [Macdermott  v. 
Hayes  175  Cal.  95,  118,  170  Pac.  616  (1917) ;  Eal- 
ston  V.  Bank,  112  Cal.  208,  44  Pac.  476  (1896) ;  cf. 
Perkins  v.  Benguet  Mining  Co.,  supra,  55  Cal.  App. 
(2d)   at  770.] 

X. 

The  failure  of  plaintiff,  after  demand  by  defend- 
ant, to  pursue  his  rights  against  George  E.  Burton 
and  the  Estate  of  Elizabeth  J.  Price,  deceased,  does 
not  exonerate  defendant  from  liability  in  this  ac- 
tion. 

XI. 

That  pursuant  to  the  provisions  of  Section  1475 
of  the  Civil  Code  of  the  State  of  California,  de- 
fendant discharged  its  obligations  to  the  plaintiff 
herein  as  an  owner  in  joint  tenancy  of  stock  in  the 
defendant  corporation  by  its  payment  of  dividends 
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to,  and  delivery  of  stock  rights  to,  or  upon  the 
order  of,  Elizabeth  J.  Price,  joint  tenant  and  joint 
obligee ;  that  neither  said  dividends  nor  stock  lights 
constituted  "deposits"  in  the  hands  of  the  defend- 
ant and  are,  therefore,  not  controlled  by  the  pro- 
visions of  the  California  Civil  Code  relating  to 
deposits. 

XII. 
If  Section  1475  of  the  California  Civil  Code  were 
not  [53]  applicable  in  this  case,  plaintiff  would  be 
entitled  to  recover  one-third  of  all  dividends  de- 
clared and  set  aside  by  defendant  on  the  575  shares 
of  common  stock  described  above  in  Paragraph  III 
of  the  findings  of  fact,  to-wit,  the  sum  of  $5,036.04 ; 
together  with  the  value  of  one-third  of  all  stock 
rights  declared  and  set  aside  to  the  owners  of  the 
575  shares  of  stock,  to-wit,  the  sum  of  $1,783.46; 
together  with  one-third  of  all  dividends  declared 
and  set  aside  by  defendant  on  the  191  shares  of 
preferred  stock,  to-wit,  the  sum  of  $1,432.50,  and 
the  88  shares  of  common  stock  described  above  in 
Paragraph  IV,  to-wit,  the  sum  of  $785.40;  together 
with  one-third  of  the  value  of  all  stock  rights  de- 
clared and  set  aside  to  the  owners  of  the  88  shares 
of  common  stock,  to-wit,  the  sum  of  $272.95;  or 
the  total  sum  of  $9,310.35,  together  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum 
from  October  15,  1945.  [Telegraph  Co.  v.  Daven- 
port, 97  U.  S.  369  (1878)  ;  Cooper  v.  Spring  Valley 
Water  Co.,  171  Cal.  158,  153  Pac.  936  (1915) ;  Taft 
V.  Presidio  &  F.  R.  Co.,  84  Cal.  131,  24  Pac.  436 
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(1890)  ] ;  but  plaintiff  would  not  be  entitled  to 
interest  prior  to  the  date  of  his  demand  on  defend- 
ant for  ]3ayment  of  the  dividends,  which  demand 
was  made  on  October  15,  1945.  [Perkins  v.  Benguet 
Mining  Co.  supra,  55  Cal.  App.  (2d)  at  765.] 

Let  judgment  be  entered  for  the  defendant  ac- 
cordingly. 

April  26,   1949. 

/s/  WM.  C.  MATHES, 

United  States  District  Judge. 

Approved  as  to  form  pursuant  to  Rule  7:  April 
25,  1949. 

/s/  [Illegible.] 


EXHIBIT  "A" 

In  the  District   Court  of  the  United  States 
For  the  District  of  Kansas 

No.  4974 

GEORGE  E.  BURTON, 

Plaintiff 
vs. 

LESTER  W.  HURLEY  and  SOUTHERN  CALI- 
FORNIA EDISON  COMPANY,  LIMITED, 
a  corporation. 

Defendants 
COMPLAINT 

George  E.  Burton,  who  is  a  citizen  of  the  State 
of  Kansas  residing  at  1046  Ann  Avenue  ^l  the  City 
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of  Kansas  City,  Wyandotte  County,  Kansas,  brings 
liis  complaint  against  Lester  W.  Hurley,  a  citizen 
of  the  State  of  Missouri,  who  resides  at  9522  Clover- 
hurst  Drive,  St.  Louis  County,  Missouri,  and 
against  Southern  California  Edison  Company, 
Limited,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
California,  and  states: 

1.  The  grounds  upon  which  the  jurisdiction  of 
the  Court  depends  are:  diversity  of  citizenship  be- 
tween the  parties  hereto,  and  the  amount  in  contro- 
versy herein  exceeds  $3,000.00,  and  as  grounds  for 
jurisdiction  in  equity  plaintiff  avers  that  he  seeks 
to  quiet  title  to  personal  property  upon  the  facts 
hereinafter  particularly  set  out,  and  that  in  the 
•premises  he  has  no  plain,  adequate  or  complete 
remedy  at  law. 

2.  Plaintiff  further  states  that  he  is  the  legal  and 
equitable  owner  of  and  has  the  possession  of  the 
following  described  personal  property,  to-wit:  575 
shares  of  common  capital  stock  of  Southern  Cali- 
fornia Edison  Company,  Ltd.,  as  evidenced  by  the 
following  numbered  certificates,  to-wit: 

Certificate  No.  A9230  for  100  shares 
No.  A9231  for  100  shares 
No.  A9232  for  100  shares  [55] 
No.  A9233  for  100  shares 
No.  A9234  for  100  shares 
No.  A061852  for  75  shares 

3.  That  on  February  19,  1929,  pursuant  to  the 
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direction  of  and  assignment  by  the  then  holders 
thereof,  said  certificates  of  stock  were  transferred 
to  Elizabeth  J.  Price  and  George  E.  Burton,  the 
plaintitf  herein,  as  joint  tenants  thereof  with  full 
rights  of  survivorship,  and  said  certificates  were  so 
held  until  December  27,  1943.  That  on  said  last 
mentioned  date  said  Elizabeth  J.  Price  died  and 
thereupon  said  joint  tenancy  title  terminated  and 
this  plaintiff  became  the  owner  thereof. 

4.  That  thereafter  the  plaintiff  herein  through 
the  Commercial  National  Bank  of  Kansas  City, 
Kansas  forwarded  the  above  described  certificates, 
properly  endorsed  for  transfer  on  the  transfer 
books  of  Southern  California  Edison  Company, 
Ltd.,  to  the  individual  name  of  the  plaintiff  herein 
with  directions  that  said  action  be  taken. 

5.  That  said  transfer  was  denied  by  said  com- 
pany for  the  reason  that  the  defendant,  Lester  W. 
Hurley,  had  filed  with  said  company  an  objection 
to  said  transfer  on  the  alleged  ground  that  the 
transfer  of  February,  1929,  referred  to  herein,  was 
obtained  by  fraud  on  said  Lester  W.  Hurley  and 
that  said  Lester  W.  Hurley  claimed  a  lien  upon  or 
interest  in  said  personal  property. 

6.  That  the  exact  nature  of  the  claim  of  said 
Lester  W.  Hurley  as  basis  for  said  objection  is 
unknown  to  this  plaintiff,  but  plaintiff  alleges  that 
any  claim  of  the  defendant  Lester  W.  Hurley  of  a 
lien  or  interest,  actual  or  contingent,  in  or  to  said 
personal  property  is  inferior,  subject  and  junior  to 
the  title  of  the  plaintiff  herein. 
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7,  That  said  claim  of  the  defendant  Lester  W. 
Hurley  constitutes  a  cloud  on  plaintiff's  title  to 
said  personal  property,  and  the  title  of  the  plaintiff 
herein  should  be  quieted  as  against  all  claims  or 
demands  of  the  said  defendant,  Lester  W.  Hurley, 
herein. '  [56] 

8.  That  Southern  California  Edison  Company, 
Ltd.,  has  refused  to  make  transfer  of  the  certificates 
of  stock  mentioned  herein  to  the  name  of  this  plain- 
tiff until  said  alleged  claim  or  lien  of  the  defendant, 
Lester  W.  Hurley,  in  or  to  said  personal  property 
is  settled  or  withdrawn. 

Wherefore,  plaintiff  prays  for  the  following  re- 
lief: (1)  A  de<?ree  of  Court  excluding  and  barring 
the  defendant  Lester  W.  Hurley  from  any  interest 
in,  claim  to  or  lien  upon  said  personal  property 
and  quieting  the  title  of  the  plaintiff  to  said  per- 
sonal property;  (2)  enjoining  said  defendant,  Les- 
ter W.  Hurley,  from  claiming  any  interest  in  or 
lien  upon  said  personal  property;  (3)  a  decree  of 
Court  ordering  and  enjoining  the  defendant.  South- 
ern California  Edison  Company,  Ltd.,  to  transfer 
said  shares  of  stock  to  the  name  of  plaintiff  herein 
upon  presentation  of  said  certificates.  Plaintiff 
prays  for  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  equitable. 

STANLEY,  STANLEY, 
SCHROEDER,  WEEKS  & 
THOMAS 
By  LEE  E.  WEEKS 

Attorneys  for  Plaintiff 
1106  Huron  Building 
Kansas  City  10,  Kansas 
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Attest:     A  trus  copy.   Filed  June  2,  1944. 

HAERY  M.  WASHINGTON, 
Clerk.  [57] 

EXHIBIT  ^'B" 

In  the  District  Court  of  the  United  States  for  the 
District  of  Kansas,  First  Division. 

Civil  Action  No.  4974 

GEORGE  E.  BURTON, 

Plaintiff, 

vs. 

LESTER  W.  HURLEY  and  SOUTHERN  CALI- 
FORNIA EDISON  COMPANY,  LTD., 

Defendants. 

ANSWER  AND  CROSS-PETITION  OF 
LESTER  W.  HURLEY. 

Now  comes  Lester  W.  Hurley,  a  citizen  and  resi- 
dent of  the  State  of  Missouri,  and  for  his  answer 
and  cross-petition  alleges  and  states: 

First  Defense. 
1.     Defendant  Lester  W.  Hurley  admits  the  al- 
legations of  jurisdiction  stated  in  Paragraph  1  of 
plaintiff's  complaint  and  allegations  stated  in  Para- 
graph 5;  denies  the  allegations  stated  in  paragraph 

2  insofar  as  it  is  alleged  that  plaintiff  is  the  legal 
and  equitable  owner  of  575  shares  of  stock  de- 
scribed; denies  the  allegation  stated  in  paragraph 

3  insofar  as  it  is  alleged  that  the  certificates  de- 
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scribed  in  paragraph  2  were  transferred  to  Eliza- 
beth J.  Price  and  George  E.  Burton  on  February 
19,  1929,  as  joint  tenants  with  full  rights  of  sur- 
vivorship. Admits,  however,  that  Elizabeth  J.  Price 
died  on  December  27,  1943,  but  denies  that  there- 
upon George  E.  Burton  became  the  owmer  of  the 
certificates  described  in  paragraph  2  of  plaintiff's 
complaint;  also  denies  the  allegations  stated  in 
paragraphs  6  and  7;  allege  that  defendant  Hurle}^ 
is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations 
stated  in  paragraphs  4  and  8.  Further  denies  each 
and  every  other  allegation  contained  in  said  com- 
plaint. [58] 

Second  Defense. 
•  2.  Defendant  Lester  W.  Hurley  alleges  that  on 
November  28,  1928,  there  was  duly  issued  by  de- 
fendant corporation  to  Elizabeth  J.  Price,  George 
E.  Burton  and  Lester  Hurley  as  joint  tenants  with 
full  rights  of  survivorship,  575  shares  of  common 
stock  in  defendant  corporation,  being  certificates 
No.  AO-59630,  AO-59635,  and  A-8752  to  8756  in- 
clusive; that  on  November  20,  1928,  Lester  Hurley 
became  the  owner  of  said  stock  in  joint  tenancy 
with  Elizabeth  J.  Price  and  George  E.  Burton,  with 
full  rights  of  survivorship. 

3.  Defendant  further  alleges  that  he  was  not 
informed  and  did  not  know  that  the  said  stock  was 
so  issued  to  him  and  never  learned  said  fact  until 
on  or  about  March  18,  1944 ;  that  defendant  Hurley 
has   not  sold,   transferred   or  assigned   all    or   any 
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part  of  his  interest  in  said  stock;  that  the  certi- 
ficates issued  on  February  19,  1929,  were  issued 
without  his  authorization,  knowledge  or  consent. 

4.  Defendant  further  alleges  that  on  February 
19,  1929,  he  was  a  minor  under  the  age  of  21  years 
unmarried,  and  living  with  his  father;  that  he  has 
no  recollection  or  memory  of  endorsing  or  assign- 
ing all  or  any  one  of  the  last  above  described  cer- 
tificates and  denies  that  he  endorsed  said  certificates 
or  any  one  of  them;  alleges  that  he  received  no 
consideration  for  said  purported  endorsement  or 
assignment. 

5.  Defendant  further  states  that  if  all  or  any 
one  of  said  certificates  bears  his  genuine  signature 
the  same  was  procured  and  obtained  by  George  E. 
Burton  and  Elizabeth  J.  Price  through  fraud,  arti- 
fice, deceit  and  misrepresentation  of  such  a  char- 
acter that  he  did  not  know  and  did  not  understand 
the  purpose  or  object  for  which  said  signatures  [59] 
were  procured;  that  in  no  event  were  all  or  any 
one  of  said  signatures  placed  upon  said  certificates 
as  his  voluntary,  free  act  and  deed  for  the  purpose 
of  transferring  or  assigning  all  of  any  part  of 
his  interest  in  and  to  said  stock;  that  said  pur- 
ported assignments  were  promptly  disaffirmed  and 
repudiated  upon  learning  of  their  existence. 

Wherefore,  having  fully  answered,  defendant 
prays  that  plaintiff's  complaint  be  dismissed 
and  that  plaintiff  take  nothing  by  reason  thereof, 
and  that  defendant  have  and  recover  his  costs  and 
charges  herein  expended. 
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Cross-Petition. 

6.  Defendant  further  states  that  George  E.  Bur- 
ton is  the  son  of  Elizabeth  J.  Price;  that  George 
E.  Burton  is  the  uncle  of  Lester  W.  Hurley;  that 
Elizabeth  J.  Price  is  now  deceased,  having  de- 
parted this  life  on  December  27,  1943. 

7.  Defendant  further  states  that  William  Price, 
the  former  husband  of  Elizabeth  J.  Price  \N'as  dur- 
ing his  lifetime  the  owner  of  a  substantial  amount 
of  stock  in  the  Southern  California  Edison  Com- 
pany, Ltd.;  that  on  November  20,  1928,  under  the 
direction  of  William  Price  there  were  issued  to 
Elizabeth  J.  Price,  George  E.  Burton  and  Lester 
Hurley,  as  joint  tenants  with  full  rights  of  sur- 
vivorship, certificates  No.  AO-59630,  AO-59635  and 
A-8752  to  A-8756  inclusive,  which  certificates 
totaled  575  shares  of  common  stock  in  the  Southern 
California  Edison  Co.,  Ltd.,  of  the  par  value  of 
$25.00  per  share;  that  at  the  time  said  stock  was 
issued  William  Price  resided  in  California  and  de- 
fendant resided  in  Kansas  City,  Missouri. 

8.  Defendant  further  states  that  thereupon  the 
said  Elizabeth  J.  Price,  George  E.  Burton  and  Les- 
ter Hurley  became  the  owners,  in  joint  tenancy 
with  full  rights  of  survivorship,  of  all  of  said  stock 
represented  by  the  above  [60]  designated  certi- 
ficates; that  said  certificates  so  issued  were  de- 
livered to  Elizabeth  J.  Price. 

9.  Defendant  further  states  that  at  no  time  were 
said  certificates  in  the  possession  or  control  of 
Lester  Hurley;  that  at  no  time  were  said  certificates 
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presented  to  or   examined  by  Lester  Hurley,   de- 
fendant herein. 

10.  Defendant  further  states  that  thereafter  and 
on  January  5th,  1929,  William  Price  died,  and  was 
survived  by  his  then  wife,  Elizabeth  J.  Price. 

11.  Defendant  further  states  that  promi)tly  fol- 
lowing the  death  of  William  Price,  and  for  the 
purpose  of  cheating  and  defrauding  the  plaintiff 
out  of  his  entire  right,  ownership  and  interest  in 
and  to  the  aforesaid  575  shares  of  common  stock 
and  the  certificates  No.  A-8752  to  A-8756  inclusive, 
and  certificates  AO-59635  and  AO-59630  represent- 
ing said  stock,  the  said  Elizabeth  J.  Price  and 
George  E.  Burton  did  on  the  19th  day  of  February, 
1929,  present  to  the  defendant  corporation  the 
aforesaid  seven  certificates,  purporting  to  bear  on 
the  back  of  each  certificate  an  assignment  and 
power  of  attorney  authorizing  the  defendant  com- 
pany to  transfer  said  certificates  to  Elizabeth  J. 
Price  and  George  E.  Burton,  as  joint  tenants  with 
full  rights  of  survivorshij),  thereby  attempting  to 
eliminate  and  destroy  all  the  right,  title  and  owner- 
ship of  defendant  therein. 

12.  Defendant  further  states  that  on  February 
19,  1929,  the  above  designated  certificates  were  can- 
celled on  the  books  of  defendant  company,  and  cer- 
tificates No.  AO-61852  and  A-9230  to  A-9234  inclu- 
sive, for  575  shares  of  common  stock  in  defendant 
company,  of  the  par  value  of  $25.00  per  share,  were 
issued  to  Elizabeth  J.  Price  and  George  E.  Burton, 
as  joint  tenants  with  full  right  of  survivorship,  in 
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the  place  and  stead  of  the  first  above  [61]  desig- 
nated certificates. 

13.  Defendant  further  states  that  said  purported 
assignment  and  power  of  attorney  was  and  is  void 
and  of  no  force  and  effect  to  bind  the  defendant 
herein  or  effect  an  assignment  or  transfer  of  said 
shares  or  authorize  and  empower  the  defendant  cor- 
poration to  cancel  the  same  and  issue  new  stock  in 
lieu  thereof;  that  defendant  Hurley  at  no  time  exe- 
cuted or  authorized  the  execution  of  all  or  any  one 
of  the  purported  powers  of  attorney  and  assign- 
ments appearing  on  the  back  of  the  aforesaid  cer- 
tificates; that  said  certificates  bearing  .said  pur- 
ported assignment  and  power  of  attorney  were  never 
at  any  time  presented  to  the  defendant  for  his  sig- 
nature and  were  not  signed  by  him;  that  the  ])ur- 
ported  signatures  of  Lester  Hurley  appearing  on 
the  back  of  each  of  said  certificates  is  a  forgery; 
that  no  consideration  of  any  kind  or  character  was 
at  any  time  paid  to  or  received  by  defendant  Hurley 
for  the  purported  execution  of  the  aforesaid  assign- 
ment and  power  of  attorney;  that  at  the  time  said 
purported  assignment  was  made  the  defendant 
herein  was  a  minor  under  the  age  of  21  years  and 
residing  with  his  father,  William  Hurley  at  5716 
Scarritt  Avenue,  Kansas  City,  Missouri. 

14.  Defendant  Hurley  adopts  by  reference  the 
allegations  contained  in  paragraph  5  hereof. 

15.  Defendant  further  states  that  during  the  life- 
time of  Elizabeth  J.  Price,  the  defendant  was  never 
given  any  information  as  to  the  existence  of  the 
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aforesaid  575  shares  of  stock ;  that  he  had  no  knowl- 
edge or  information  as  to  the  name  or  names  in 
which  the  above  designated  575  shares  of  stock 
stood ;  that  defendant  was  led  to  believe  by  Elizabeth 
J.  Price  and  George  E.  Burton  that  some  stock  in 
the  defendant  company  might  come  to  the  defendant 
upon  the[62]  death  of  Elizabeth  J.  Price  if  and 
provided  Elizabeth  J.  Price  did  not  prior  to  her 
death  direct  otherwise ;  that  the  fact  that  the  above 
described  575  shares  of  stock  in  the  defendant  cor- 
poration had  been  transferred  to  Lester  Hurley  by 
William  Price  on  November  20,  1928,  in  joint  ten- 
ancy with  Elizabeth  J.  Price  and  George  E.  Burton 
with  full  rights  of  survivorship,  was  carefully  se- 
creted and  at  no  time  disclosed. 

16.  Defendant  further  states  that  in  furtherance 
of  the  scheme  and  conspiracy  aforesaid,  to  cheat  and 
defraud  the  defendant  out  of  his  legal  and  lawful 
interest  in  said  stock,  Elizabeth  J.  Price  and  her 
son,  George  E.  Burton  promptly  following  the  death 
of  William  Price,  engaged  in  a  program  of  deceit 
and  misrepresentation  to  cover  up  the  transfei*  to 
themselves  of  defendant's  entire  interest  in  said 
stock;  that  at  about  the  time  said  stock  was  trans- 
ferred to  defendant  on  November  20,  1928,  it  was 
represented  to  defendant  by  Elizabetli  J.  Price  and 
George  E.  Burton  (and  plaintiff  was  led  to  believe 
and  did  believe)  that  Elizabeth  J.  Price  had  made 
some  arrangement  with  the  defendant  cor]3oration 
by  which  she  was  to  draw  all  dividends  during  her 
lifetime  on  stock  owmed  b}^  her  in  said  company  and 
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that  upon  her  death  the  defendant  might  receive 
some  benefit  or  interest  in  said  stock,  the  exact 
nature  and  amount  to  depend  upon  her  feeling 
toward  defendant  up  to  the  time  of  her  death ;  that 
defendant  was  led  to  believe  and  made  to  understand 
that  any  effort  on  his  part  to  inquire  into  her  busi- 
ness affairs  or  financial  arrangements  would  result 
in  unfavorable  consideration  of  defendant  by  Eliza- 
beth J.  Price  in  the  disj^osition  of  the  stock  owned 
by  her  in  the  defendant  corporation ;  that  defendant 
was  led  to  believe  and  did  believe  that  Elizabeth  J. 
Price's  imperious  manner  and[63]  intense  resent- 
ment at  the  slightest  inquiry  by  plaintiff  as  to  her 
financial  arrangements  w^as  merely  a  part  of  her 
personality. 

,  17.  Defendant  further  states  that  the  representa- 
tion so  made  to  the  defendant  by  Elizabeth  J.  Price 
and  George  E.  Burton  that  whatever  interest  or 
benefit  he  might  derive  from  stock  in  defendant 
company  at  any  time  owned  by  her  or  William  Price 
would  depend  on  her  feeling  toward  him  at  the  time 
of  her  death  was  false,  fraudulent  and  untrue  and 
known  by  Elizabeth  J.  Price  and  George  E.  Burton 
to  be  untrue  when  made;  that  said  representations 
were  made  for  the  purpose  of  controlling  the  de- 
fendant and  deceiving  him  as  to  his  interest  and 
ownership  in  the  aforesaid  575  shares  of  stock ;  that 
said  representations  were  further  made  to  prevent 
the  defendant  from  asking  any  questions  or  making 
any  inquiry  that  might  bring  to  light  or  disclose 
defendant's  ownership  and  interest  in  and  to  the 
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aforesaid  stock  and  the  fraudulent  transfer  at- 
tempted on  February  19,  1929;  that  Elizabeth  J. 
Price  and  George  E.  Burton  well  knew  that  the 
ownership  of  the  575  shares  of  stock  was  vested  in 
the  defendant  on  November  20,  1928,  in  joint  ten- 
ancy with  Elizabeth  J.  Price  and  George  E.  Burton 
and  that  his  rights  therein  in  no  way  depended  upon 
the  will,  humor  or  caprice  of  Elizabeth  J.  Price; 
that  said  pretense  that  his  ultimate  interest  would 
depend  upon  the  will  and  favor  of  Elizabeth  J. 
Price  was  maintained  through  the  years  in  order 
that  the  defendant  might  be  made  to  feel  that  any 
act  or  inquiry  by  defendant  that  was  displeasing  to 
Elizabeth  J.  Price  would  result  in  the  loss  by  de- 
fendant of  any  benefits  which  he  might  otherwise 
secure ;  that  as  a  result  of  said  deceit  and  misrepre- 
sentations defendant  made  no  inquiry  concerning 
said  stock  in  defendant  company  until  after  the 
death  of  Elizabeth  [64]  J.  Price. 

18.  Defendant  further  states  that  upon  the  death 
of  Elizabeth  J.  Price,  George  E.  Burton  informed 
the  defendant  herein  that  he  was  the  owner,  in  joint 
tenancy  with  George  E.  Burton,  of  191  shares  of 
preferred  stock  in  defendant  company  represented 
by  certificates  No.  A-10216,  AO-86998,  and  AO- 
87011,  and  88  shares  of  common  stock  represented 
by  certificates  No.  AO-59759  and  AO-59770;  that 
shortly,  thereafter  George  E.  Burton  requested  the 
defendant  to  endorse  the  last  above  designated  cer- 
tificates in  blank  and  deliver  said  certificates  to  the 
said  George  E.  Burton,  which  defendant  on  advice 
of  counsel  refused  to  do. 
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19.  Defendant  further  states  that  since  the  death 
of  Elizabeth  J.  Price,  defendant  George  E.  Burton 
lias  continued  his  efforts  to  keep  the  existence  of 
said  575  shares  of  stock  secret;  that  although 
George  E.  Burton  filed  in  the  Probate  Court  of 
Wyandotte  County,  Kansas,  on  January  5,  1944, 
an  inventory  purporting  to  list  the  stock  held  by 
Elizabeth  J.  Price  and  George  E.  Burton  in  joint 
tenancy  at  the  time  of  the  death  of  Elizabeth  J. 
Price  and  did  list  323  shares  of  stock  so  held, 
nevertheless  the  575  shares  of  stock  were  secreted 
and  not  disclosed  and  were  entirely  omitted  from 
said  inventory. 

20.  Defendant  further  states  that  by  reason  of 
the  actions  and  conduct  of  George  E.  Burton  and 
,on  the  advice  of  counsel,  an  application  was  made 
to  defendant  company  for  a  report  as  to  what  the 
stock  record  of  said  company  showed  as  to  his 
ownership  and  interest  in  and  to  stock  in  said  com- 
pany ;  that  upon  the  receipt  of  said  report  in  March 
1944,  defendant  learned  for  the  first  time  that  the 
aforesaid  575  shares  of  stock  were  placed  in  his 
name  on  November  20,  1928,  and  thereafter  can- 
celled on  the  books  of  defendant  [65]  company  and 
certificates  AO-61852  and  A9230  to  A-9234  inclu- 
sive, were  issued  to  Elizabeth  J.  Price  and  George 
E.  Burton  on  February  19,  1929  in  the  place  and 
stead  of  said  cancelled  certificates. 

21.  Defendant  further  states  that  thereupon  de- 
fendant gave  jjrompt  notice  by  telegraph  to  defend- 
ant company  that  said  transfer  on   February   19, 
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1929,  was  illegal,  unlawful  and  void  and  made  with- 
out his  knowledge  and  consent ;  that  said  purported 
transfer  was  disaffirmed  and  repudiated  by  defend- 
ant on  March  19,  1944. 

22.  Defendant  further  states  that  he  has  never 
parted  with  his  ownership  or  interest  in  the  575 
shares  represented  by  certificates  A-8752  to  A-8756 
inclusive,  and  certificates  AO-59635  and  AO-59630; 
that  certificates  No.  AO-61852  and  A-9230  to  A-9234 
inclusive,  were  issued  to  Elizabeth  J.  Price  and 
George  E.  Burton  illegally  and  unlawfully  on  Feb- 
ruary 19,  1929,  without  the  surrender  of  certificates 
No.  A-8752  to  A-8756  inclusive,  and  certificates 
AO-59635  and  AO-59630,  duly  and  legally  endorsed 
by  him ;  that  said  certificates  issued  on  February  19, 
1929,  are  void  and  should  be  cancelled  and  for 
naught  held. 

23.  Defendant  further  states  that  he  is  still  the 
lawful  owner  in  joint  tenancy  with  George  E.  Bur- 
ton of  certificates  A-8752  to  A-8756  inclusive,  and 
AO-59635  and  AO-59630  and  that  said  certificates 
should  be  reinstated  on  the  books  of  the  defendant 
company  by  the  issuance  of  new  certificates  for  575 
shares  of  common  stock  in  the  name  of  George  E. 
Burton  and  Lester  Hurley  as  joint  tenants  with  full 
right  of  suravorship,  as  evidence  of  said  ownership 
and  interest. 

24.  Defendant  further  states  that  he  is  without 
a  complete  and  adequate  remedy  at  law  and  must 
depend  upon  [66]  the  equitable  jurisdiction  of  this 
court  to  relieve  him  from  the  cloud  placed  on  his 
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title  and  ownership  in  the  575  shares  of  stock  issued 
on  November  20,  1928,  and  to  protect  and  maintain 
his  rights  and  ownership  in  joint  tenancy  with  full 
rights  of  survivorship,  as  w^ell  as  to  prevent  the 
further  transfer  on  books  of  defendant  company, 
or  the  assignment  by  George  E.  Burton  of  the  cer- 
tificates illegally  issued  to  him  and  Elizabeth  J. 
Price  on  February  19,  1929;  that  defendant  will 
suffer  irreparable  loss,  injury  and  damage  unless 
defendants  are  restrained  and  enjoined  by  this  court 
from  assigning  or  transferring  said  illegal  certifi- 
cates, now  in  the  hands  of  George  E.  Burton,  and 
unless  said  illegal  certificates  are  by  this  court 
ordered  cancelled  and  for  naught  held. 

Wherefore,  Defendant  Lester  W.  Hurley  prays 
•that  this  court  find  and  direct: 

1.  That  the  defendants  and  each  of  them  be 
enjoined  from  proceeding  directly  or  indirectly  in 
any  manner  with  the  transfer  or  assignment  of  cer- 
tificates AO-61852,  A-9230  to  A-9234  inclusive. 

2.  That  the  court  decree  that  the  aforesaid  cer- 
tificates number  AO-61852,  A-9230  to  A-9234  inclu- 
sive bearing  date  of  February  19,  1929,  be  declared 
illegal  and  void  and  that  the  same  be  cancelled  and 
for  naught  held. 

3.  That  the  plaintiff  be  ordered  and  directed  to 
surrender  said  cancelled  certificates  number  AO- 
61852,  A-9230  to  A-9234  inclusive  to  the  defendant. 
Southern  California  Edison  Company,  Ltd.,  wdth 
directions  from  the  plaintiff  herein  that  the  original 
certificates   A-8752   to   A-8756   inclusive,   and   AO- 
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59635  and  AO-59630  be  reissued  in  their  original 
form  or  that  equivalent  certificates  be  issued  there- 
for. [67] 

4.  That  defendant  company  be  ordered  and  di- 
rected to  reinstate  on  the  books  of  the  comj^any  the 
575  shares  of  stock  represented  by  certificates 
A-8752  to  A-8756  inclusive,  and  AO-59635  and  AO- 
59630,  and  as  evidence  of  the  reinstatement  thereof 
that  said  company  be  ordered  to  issue  new  certifi- 
cates to  George  E.  Burton  and  Lester  Hurley  for 
575  shares  of  common  stock,  in  joint  tenancy  with 
full  rights  of  survivorship,  of  the  par  value  of 
$25.00  per  share,  and  that  plaintiff  have  such  fur- 
ther and  other  relief  as  he  may  in  equity  and  good 
conscience  be  entitled,  together  wdth  his  costs  and 
charges  herein  expended. 

THUEMAN  L.  McCORMICK, 
RICE,  MILLER  &  HYATT, 
Attorneys  for 

Lester  W.  Hurley. 

Received  copy  of  the  above  Answer  and  Cross- 
Petition  this  11th  day  of  July,  1944,  and  service 
of  the  same  is  hereby  acknowledged. 

STANLEY,  STANLEY, 
SCHROEDER,  WEEKS  & 
THOMAS, 
By  SCHROEDER, 

Attorneys  for  Plaintiff. 
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EXHIBIT  "C" 

In  the  District  Court  of  the  United  States 
for  the  District  of  Kansas 

Civil  Action  N'o.  4974 
GEORGE  E.  BUETON, 

vs. 
LESTER  W.  HURLEY, 


Plaintiff, 


Defendant. 

PLAINTIFF'S    ANSWER    TO    CROSS-PETL 
TION  OF  DEFENDANT,  LESTER  W.  HURLEY 

Comes  now  George  E.  Burton,  plaintiff,  and  for 
his  answer  to  the  cross-petition  of  defendant,  Lester 
W.  Hurle}^,  states: 

1.  Plaintiff  admits  the  allegations  in  the  para- 
graphs of  the  cross-petition  numbered  6,  7,  10  and 
12. 

2.  Plaintiff  denies  the  allegations  in  the  para- 
graphs of  the  cross-petition  numbered  13,  14,  15, 
16,  17,  22,  23  and  24. 

3.  Plaintiff  has  no  information  or  knowledge 
thereof  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  in  the  paragraphs  of  the  cross-peti- 
tion numbered  9  and  20. 

4.  Plaintiff  denies  the  allegations  in  the  para- 
graph of  the  cross-petition  numbered  8  and  alleges 
that  the  stock  certificates  referred  to  therein  Avere 
issued  in  the  names  of  Elizabeth  J.  Price,  George 
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E.  Burton  and  Lester  Hurley  as  joint  owners  with 
full  rights  of  survivorship  through  a  mistake  on  the 
part  of  officers  and  agents  of  Southern  California 
Edison  Company,  Limited,  and  that  in  truth  and 
in  fact  the  said  officers  and  agents  of  the  said 
Southern  California  Edison  Company,  Limited,  had 
been  directed  by  William  Price  and  Elizabeth  J. 
Price,  the  ow^ners  [69]  of  the  stock  represented  by 
said  certificates,  to  issue  the  said  certificates  to 
Elizabeth  J.  Price  and  George  E.  Burton  in  joint 
ownership  with  full  rights  of  survivorship. 

5.  Plaintiff  denies  the  allegations  in  the  para- 
graph of  the  cross-petition  numbered  11  and  alleges 
that  on  a  date  in  February,  1929,  the  exact  date 
being  unknown  to  plaintiff,  but  prior  to  the  19th 
day  of  February,  1929,  the  defendant  Lester  W. 
Hurley,  for  the  purpose  of  correcting  the  mistake 
of  the  officers  and  agents  of  the  Southern  Califor- 
nia Edison  Company,  Limited,  as  alleged  in  the 
preceding  paragraph,  did  make  and  execute  assign- 
ments and  powers  of  attorney  authorizing  the  trans- 
fer of  the  stock  referred  to  in  paragraph  number  11 
of  defendant's  cross-petition  to  Elizabeth  J.  Price 
and  this  plaintiff  as  joint  owners  with  full  rights 
of  survivorship. 

6.  Plaintiff  admits  the  allegations  in  the  para- 
graph of  the  cross-petition  numbered  18  that  shortly 
after  the  death  of  Elizabeth  J.  Price  on  December 
27,  1943,  plaintiff  informed  the  defendant  Lester 
W.  Hurley  that  plaintiff  and  defendant  were  joint 
owners   of   191   shares   of  preferred   stock   in   the 
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Southern  California  Edison  Company,  Limited, 
represented  by  certificates  Nos.  A-10216,  AO-86998 
and  AO-87011,  and  88  shares  of  common  stock  of 
the  same  company  represented  by  certificates  Nos. 
AO-59759  and  AO-59770;  and  that  plaintiff  re- 
quested defendant  to  Join  with  him  in  assignments 
and  powers  of  attorney  for  the  purpose  of  author- 
izing them  to  divide  the  stock  between  plaintiff  and 
defendand  by  issuing  separate  certificates  to  each. 

7.  Plaintiff  denies  the  allegations  in  the  i)ara- 
graph  of  the  cross-petition  numbered  19  and  alleges 
the  facts  to  be  that  the  inventory  referred  to  in  said 
paragraph  did  not  purport  to  list  all  stock  held  by 
Elizabeth  J.  Price  [70]  and  plaintiff  as  joint  own- 
ers at  the  time  of  the  death  of  Elizabeth  J.  Price, 
but  that  the  said  inventory  was  an  inventory  of  the 
contents  of  a  safe  deposit  box  and  did  list  all  stock 
found  in  the  said  safe  deposit  box  at  the  time  that 
it  was  opened  by  plaintiff  and  a  representative  of 
the  Probate  Court  of  Wyandotte  County,  Kansas. 

8.  Plaintiff  has  no  information  or  knowledge 
sufficient  to  form  a  belief  as  to  the  truth  of  allega- 
tions in  the  paragraph  of  the  cross-petition  num- 
bered 21,  except  that  plaintiff  has  been  informed  by 
the  Southern  California  Edison  Company,  Limited, 
that  defendant  Lester  W.  Hurley  had  notified  the 
said  company  that  he  claimed  that  the  transfer  of 
stock  made  on  February  19,  1929,  was  made  with- 
out his  knowledge  and  consent. 

9.  Plaintiff  denies  each  and  every  allegation 
contained  in  said  cross-petition  except  those  herein 
specifically  admitted  to  be  true. 
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10.  For  a  further  separate  and  distinct  defense 
to  said  cross-petition  plaintiff  alleges  that  all  and 
every  of  the  matters  alleged  in  the  cross-petition 
are  matters  which  may  be  tried  and  determined  at 
law  and  with  respect  to  which  defendant  is  not  en- 
titled to  any  relief  from  a  court  of  equity,  as  the 
defendant  has  a  complete  and  adequate  remedy  at 
law  for  damages  against  plaintiff;  that  plaintiff  is 
financially  solvent  and  able  to  respond  in  damages. 

11.  For  a  further  separate  and  distinct  defense 
to  said  cross-petition  plaintiff  alleges  that  by  the 
provisions  of  Section  60-306  of  the  General  Stat- 
utes of  the  State  of  Kansas,  in  which  State  the 
alleged  cause  of  action  accrued,  it  is  provided  that 
an  action  for  taking  personal  property  including 
actions  for  the  specific  recovery  of  personal  prop- 
erty or  an  action  for  injury  to  the  rights  of  another 
not  arising  on  contract  or  an  action  for  relief  on 
the  ground  of  fraud  can  only  be  brought  within 
two  years  after  the  cause  of  action  accrued;  except 
that  the  cause  of  action  in  cases  of  fraud  shall  not 
be  deemed  to  have  accrued  until  the  discovery  of  the 
fraud;  that  defendant  has  known  all  of  the  facts 
surrounding  the  transfer  of  stock  represented  by 
the  certificates  of  stock  in  the  Southern  California 
Edison  Company,  Limited,  bearing  numbers  A9230, 
A9231,  A9232,  A9233,  A9234  and  A061852,  since 
the  month  of  February,  1929;  that  the  cause  of 
action  stated  in  said  cross-petition,  which  arose  and 
accrued  in  said  State  of  Kansas,  so  accrued  more 
than  two  years  before  the  commencement  of  this 
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action  and  was,  when  commenced,  wholly  barred 
and  extinguished  by  the  statute  of  said  State  before 
the  commencement  of  this  action  and  before  the 
filing  of  defendant's  cross-petition  herein;  that  dur- 
ing all  of  the  time  after  the  said  cause  of  action 
accrued  this  plaintiff  has  resided  continuously  in 
the  State  of  Kansas  and  was  there  at  all  times 
amenable  to  service  upon  him  of  civil  process  and 
was  in  said  State  when  the  said  cause  of  action  was 
extinguished  by  the  running  of  the  statute  of  limi- 
tations. That  by  the  provisions  of  Section  60-307 
of  the  General  Statutes  of  the  State  of  Kansas  it  is 
provided  that  if  a  person  entitled  to  luring  an  ac- 
tion other  than  for  the  recovery  of  real  property, 
except  for  a  penalty  or  a  forfeiture,  be  at  the  time 
•the  cause  of  action  accrued  under  any  legal  dis- 
ability, every  such  person  shall  be  entitled  to  bring 
such  action  within  one  year  after  such  disability 
shall  be  removed. 

12.  For  a  further  separate  and  distinct  defense 
to  said  cross-petition  plaintiff  alleges  that  if  de- 
fendant ever  had  any  cause  of  action  against  this 
plaintiff  by  reason  of  any  of  the  allegations  in  said 
cross-petition,  [72]  such  cause  of  action  accrued 
about  fifteen  years  before  the  filing  of  said  cross- 
petition,  as  appears  on  the  face  of  said  cross-peti- 
tion, and  is  long  since  barred  by  laches  and  should 
not  now  be  permitted  to  be  asserted  in  a  court  of 
equity. 

Wherefore,  having  fully  answered  the  cross- 
petition  herein,  plaintiff  renews  the  prayer  of  his 
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complaint  and  further  prays  that  defendant's  cross- 
petition  be  dismissed  and  that  defendant  take  noth- 
ing by  reason  thereof. 

STANLEY,  STANLEY, 

SCHROEDER,  WEEKS  & 
THOMAS, 
Attorneys  for  Plaintiff. 

Service  of  copy  acknowledged  this  30th  day  of 
November,  1944,  and  consent  to  file  out  of  time 
granted. 

RICE,  MILLER  &  HYATT, 
Attorneys  for  Defendant. 

EXHIBITED" 

In  the  District  Court  of  the  United  States 
for  the  District  of  Kansas 

Civil  Action  No.  4974 
GEORGE  E.  BURTON, 


vs. 
LESTER  W.  HURLEY, 


Plaintiff, 


Defendant. 


FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Now  on  this  day  this  cause  having  been  heretofore 
taken  under  advisement  and  the  Court  now  being 
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fully  advised,  makes  specific  findings  of  fact  and 
conclusions  of  law,  as  follows : 

Findings  of  Fact 

1.  That  upon  the  death  of  William  Price  on 
January  5,  1929,  five  hundred  seventy-five  (575) 
shares  of  stock  in  the  Southern  California  Edison 
Compan}^,  Ltd.  represented  by  certificates  dated 
November  20,  1928,  and  bearing  numbers  AO59630, 
A059635  and  A8752  to  A8756  inclusive,  were  owned 
b}^  Elizabeth  J.  Price,  George  E.  Burton  and  Lester 
Hurley  as  joint  tenants  with  full  rights  of  survivor- 
ship. 

2.  That  Elizabeth  J.  Price  died  on  the  27th  day 
of  December,  1943. 

3.  That  upon  February  19,  1929,  there  was  issued 
'  by  the  Southern  California  Edison  Company,  Ltd. 

certificates  bearing  numbers  A061852  and  A9230  to 
A9234  inclusive,  for  five  hundred  seventy-five  (575) 
shares  of  common  stock  in  the  Southern  California 
Edison  Company,  Ltd.  to  Elizabeth  J.  Price  and 
George  E.  Burton  with  full  rights  of  survivorship, 
without  the  surrender  of  certificates  dated  Novem- 
ber 20,  1928,  bearing  numbers  AO59630,  A059635 
and  A8752  to  A8756  inclusive,  properly  endorsed. 

4.  That  January  19,  1929,  was  Saturday  and  the 
Brotherhood  State  Bank  of  Kansas  City,  Kansas, 
closed  at  12  o'clock  noon  on  said  day. 

5.  That  none  of  said  purported  "Assignments 
and  Irrevo<3able  Powers  of  Attorney"  attached  to 
each  of  the  certificates  designated  in  paragraph  1 
hereof  bear  the  true  and  genuine  signature  of  Les- 
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ter  W.  Hurley,  but  that  each  of  said  signatures 
of  Lester  W.  Hurley  appearing  thereon  is  a  forgery. 

6.  That  no  consideration  of  any  character  was 
ever  paid  by  Elizabeth  J.  Price  or  George  E.  Bur- 
ton to  Lester  A¥.  Hurley,  nor  was  any  considera- 
tion of  any  character  ever  received  by  Lester  W. 
Hurley  from  any  other  source  for  the  transfer  of 
the  interest  of  Lester  W.  Hurley  in  the  five  hun- 
dred seventy-five  (575)  shares  of  stock  described 
in  paragraph  1  hereof. 

7.  That  Lester  W.  Hurley  had  no  knowledge 
that  he  owned  or  had  any  interest  in  the  certificates 
designated  in  paragraph  1  hereof  representing  five 
hundred  seventy-five  (575)  shares  of  stock  in  the 
Southern  California  Edison  Company  Ltd.  until 
March  18,  1944. 

8.  That  at  the  time  of  the  aforesaid  attempted 
transfer  of  the  above  designated  stock  certificates 
Lester  W.  Hurley  was  a  minor  under  the  age  of 
twenty-one  (21)  years. 

9.  That  upon  March  20,  1944,  Lester  W.  Hurley 
disaffirmed  the  purported  transfer  of  the  above 
designated  stock  certificates,  which  disaffirmance 
was  made  within  a  reasonable  time  after  reaching 
his  majority. 

10.  That  the  dividend  order  dated  November 
19,  1928,  [75]  and  filed  with  the  Southern  Califor- 
nia Edison  Company,  Limited,  on  December  11, 
1928,  does  not  bear  the  true  and  genuine  signature 
of  Lester  Hurley,  but  that  the  purported  signature 
of  Lester  Hurley  appearing  thereon  is  a  forgery. 
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11.  That  the  statements  and  conduct  of  Eliza- 
beth J.  Price  and  George  E.  Burton  were  calculated 
to  and  did  conceal  from  the  defendant  herein  the 
fact  that  he  was  the  owner  of  an  interest  in  the 
above  designated  five  hundred  seventy-five  (575) 
shares  of  stock  represented  hy  the  aforesaid  cer- 
tificates as  well  as  the  fact  that  an  attempt  had 
been  made  on  January  19,  1929,  to  transfer  said 
stock  to  Elizabeth  J.  Price  and  George  E.  Burton 
as  Joint  tenants  with  full  rights  of  survivorship. 

12.  That  Lester  W.  Hurley  had  no  knowledge 
that  the  dividend  order  dated  November  19,  1928, 
existed  until  March  18,  1944. 

Conclusions  of  Law 

1.  That  defendant,  Lester  W.  Hurley,  is  in  no 
manner  bound  by  the  "Assignment  and  Irrevocable 
Power  of  Attorney"  attached  to  each  of  the  certifi- 
cates of  stock  issued  by  the  Southern  California 
Edison  Company,  Limited,  on  November  20,  1928, 
being  certificates  numbered  AO59630,  A059635  and 
A8752  to  A8756,  inclusive,  as  said  assignments  and 
each  of  them  are  void  and  of  no  force  and  effect. 

2.  That  the  defendant,  Lester  W.  Hurley,  is  the 
owner  of  an  undivided  one-half  (%)  interest  in 
the  aforesaid  five  hundred  seventy-five  (575)  shares 
of  common  stock  of  the  Southern  California  Edison 
Company,  Limited,  or  to  two  hundred  eighty  seven 
and  one  half  shares  of  said  stock. 

3.  That  the  issue  of  stock  certificates  dated  Feb- 
ruary   19,    1929,    bearing    numbers    A061852    and 
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A9230  to  A9234  [76]  inclusive,  were  fraudulently 
procured  and  are  therefore  void. 

4.  That  Lester  W.  Hurley  is  in  no  manner 
bound  by  the  dividend  order  dated  November  19, 
1928,  and  that  said  dividend  order,  insofar  as  it 
purports  to  be  an  order  on  the  part  of  Lester  W. 
Hurley  to  pay  said  dividends  to  Elizabeth  J.  Price, 
is  void  and  of  no  force  or  effect. 

EDGAR  S.  VAUGHT, 
U.  S.  District  Judge. 
Approved : 

THURMAN  L.  McCORMICK, 
RICE,  MILLER  &  HYATT, 
By  THOMAS  C.  LYSAUGHT, 
Attorneys  for  Defendant. 

Service  of  copy  of  the  within  Findings  of  Fact 
and  Conclusions  of  Law  j)repared  by  attorneys  for 
defendant  acknowledged  this  21st  day  of  June,  1945. 
STANLEY,  STANLEY, 
SCHROEDER,  WEEKS 
&  THOMAS, 
By  ARTHUR  J.  STANLEY,  JR., 
Attorneys  for  Plaintiff. 

Filed  July  26,  1945. 

/s/  HARRY  M.  WASHINGTON, 

Clerk.  ' 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Kansas 

Civil  Action  No.  4974 
GEORGE  E.  BURTON, 


vs. 
LESTER  W.  HURLEY, 


Plaijitife, 


Defendant. 


JUDGMENT 


Now  on  this  day,  this  cause  having  heretofore 
been  fully  heard  by  the  Court  (a  jury  having  been 
duly  waived)  and  thereafter  taken  under  advise- 
ment and  the  Court  now  being  fully  advised  finds 
the  issues  herein  and  each  of  them  in  favor  of  the 
defendant,  Lester  W.  Hurley  and  against  the  plain- 
tiff, George  E.  Burton. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  Defendant,  Lester  W.  Hurley,  is 
the  owner  of  an  undivided  one-half  (I/2)  interest 
in  and  to  five  hundred  seventy-five  (575)  shares  of 
common  stock  in  the  Southern  California  Edison 
Company,  Limited. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  certificates  dated  February  19, 
1929,  and  bearing  nunbers  A061852  and  A9230  to 
A9234  inclusive,  for  five  hundred  seventy-five  (575) 
shares  of  common  stock  of  the  Southern  California 
Edison  Company,  Limited,  be  and  the  same  are 
hereby   cancelled  and  for  naught   held;   that   said 
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plaintiff,  George  E.  Burton,  be  and  he  is  hereby 
ordered  and  directed  to  surrender  and  deliver  the 
last-above  designated  certificates  to  the  Southern 
California  Edison  Company,  Limited,  within  20 
days  from  the  date  of  the  filing  [78]  of  this  decree, 
with  instructions  from  George  E.  Burton  to  the 
Southern  California  Edison  Company,  Limited,  to 
issue  in  the  place  and  stead  thereof  new  certificates 
for  two  hundred  eighty-seven  and  one-half  (2871/2) 
shares  of  common  stock  in  the  Southern  California 
Edison  Company,  Limited,  to  Lester  W.  Hurley. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  title  to  the  remaining  and  unap- 
propriated two  hundred  eighty-seven  and  one-half 
( 2871/2 )  shares  of  common  stock  in  the  Southern 
California  Edison  Company,  Limited,  including 
therein  the  pledged  stock,  if  any,  shall  vest  in 
George  E.  Burton. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  the  defendant,  Lester  W.  Hurley, 
have  and  recover  his  costs  and  charges  herein  ex- 
pended and  have  execution  for  the  enforcement  of 
the  terms  and  provisions  of  this  judgment. 

Dated  this  24  day  of  July,  1945. 

Enter 

EDGAR  S.  VAUGHT, 
Judge  Assigned. 

Foregoing  Journal  entry  approved  as  to  form. 
Parties  hereto  stipulate  that  this  journal  entry  of 
judgment  may  be  signed  by  the  Court  during  his 
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absence  from  the  jurisdiction  of  the  Judicial  Dis- 
trict in  which  this  cause  was  tried. 

STANLEY,  STANLEY, 
SCHROEDER,  WEEKS 
&  THOMAS, 
By  LEE  E.  WEEKS, 

Attorneys  for  Plaintiff, 

THURMAN  L.  McCORMICK, 
RICE,  MILLER  &  HYATT, 
By  THOMAS  C.  LYSAUGHT, 
Attorneys  for  Defendant. 
Filed  July  26,  1945. 

HARRY  M.  WASHINGTON, 
Clerk. 

(Affidavit  of  Service  by  Mail  attached.) 

Approved  as  to  form:  April  22,  1949. 
/s/  [Illegible] 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  April  26,  1949.  [79] 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 
No.  5187- WM  Civil 

LESTER  W.  HURLEY, 

Plaintiff, 

vs. 

SOUTHERN     CALIFORNIA     EDISON     COM- 
PANY, LIMITED,  a  corporation. 

Defendant. 
JUDGMENT 

The  court  having  made  and  filed  findings  of  fact 
and  conclusions  of  law  herein,  and  having  ordered 
entry  of  judgment  in  accordance  therewith. 

It  Is  Now  Ordered,  Adjudged  and  Decreed  that 
plaintiff,  Lester  W.  Hurley,  take  nothing  by  his 
complaint  herein  and  that  defendant.  Southern 
California  Edison  Company,  Limited,  a  corporation, 
have  judgment  for  its  costs  in  this  action  incurred 
as  taxed  by  the  clerk  in  the  sum  of  $21.50. 

April  26,  1949. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge. 

Judgment  entered  Apr.  28,  1949. 
Docketed  Apr.  28,  1949. 
Book  57,  Page  740. 

EDMUND  L.  SMITH, 
Clerk, 
By  /s/  THEODORE  HOCKE, 
Deputy. 

[Endorsed] :     Filed  April  26,  1949.  [81] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  BY 
LESTER  W.  HURLEY 

Notice  is  hereby  given  that  Lester  W.  Hurley,  the 
above  named  plaintiff  hereby  apjoeals  to  the  Court 
of  Appeals  for  the  9th  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  April  28,  1949,  in 
Judgment  Book  number  57,  page  740. 

Notice  is  further  given  that  this  appeal  is  taken 
from  and  specifically  limited  to  that  part  of  the 
judgment  above  designated  which  is  based  upon  the 
following  conclusions  of  law  wherein  the  Court  de- 
clared the  law  to  be : 

XL 

''That  pursuant  to  the  provisions  of  Section  1475 
of  the  Civil  Code  of  the  State  of  California,  de- 
fendant discharged  its  obligations  to  the  plaintiff 
herein  as  an  owner  in  joint  tenancy  of  stock  in  the 
defendant  corporation  by  its  payment  of  dividends 
to,  and  delivery  of  stock  rights  to,  or  upon  the  order 
of,  Elizabeth  J.  Price,  joint  tenant  and  joint 
obligee;  that  neither  [82]  said  dividends  nor  stock 
rights  constituted  "deposits"  in  the  hands  of  the 
defendant  and  are,  therefore,  not  controlled  by  the 
provisions  of  the  California  Civil  Code  relating  to 
deposits." 

XII. 

"...  Plaintiff  would  not  be  entitled  to  interest 
prior  to  the  date  of  his  demand  on  defendant  for 
payment  of  the  dividends,  which  demand  was  made 


96  Lester  W.  Hurley  vs. 

on  October  15,  1945.    (Perkins  v.  Benguet  Mining 
Co.,  supra,  55  Cal.  App.  (2d)  at  765. 

Let  judgment  be  entered  for  the  defendant  ac- 
cordingly." 

Signed  and  dated  this  25th  day  of  May,  1949. 
/s/  FRANK  M.  GUNTER, 
/s/  THURMAN  L.  McCORMICK, 
Attorneys  for  Appellant 
Lester  W.  Hurley. 

[Endorsed] :     Filed  May  25,  1949.  [83] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  RELIED  ON  BY 
APPELLANT,  LESTER  W.  HURLEY 

I. 

Payment  to  one  of  several  joint  tenants  has  not 
been  so  pleaded  by  defendant  as  to  properly  raise 
the  issue  and  place  it  before  the  Court  in  such 
manner  that  defendant  is  entitled  to  rely  thereon 
as  a  defense. 

11. 

Defendant's  present  claim  of  payment  to  one  of 
several  joint  tenants  convicts  defendant  of  a-ctual 
knowledge  of  the  fraud  i^racticed  on  the  plaintiff 
as  a  co-tenant. 

III. 

When  a  dividend  is  declared  it  is  immediately 
severed  from  the  stock,  and  title  thereto  vests  in 
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each  stockholder  individually  and  not  as  a  joint 
tenant,  regardless  of  how  the  stock  may  have  been 
held.  [84] 

IV. 
Defendant  knew  or  had  reason  to  know  of  the 
forgery  and  fraud  perpetrated  upon  the  plaintiff 
by    Elizabeth    J.    Price    and    George    E.    Burton 
^hrough  notice  both  actual  and  constructive. 

V. 

The  defendant  had  actual  knowledge  as  a  matter 
of  law  that  Hurley  was  being  excluded  from  the 
dividends  on  the  575  common  shares,  and  this  ex- 
clusion is  the  ''fraud"  that  is  referred  to  in  the 
exception  read  into  section  1475  by  the  decisions. 

VI. 

The  exception  expressly  stated  in  section  1475 
as  to  deposits  precludes  reliance  on  the  section  in 
the  case  at  bar.  As  to  dividends  on  the  188  and  191 
shares  of  stock  the  defendant  not  only  had  reason 
to  know  that  Hurley  was  being  excluded  from  said 
dividends,  but  actually  secreted  and  failed  to  dis- 
close information  concerning  said  dividends,  thereby 
making  said  exclusion  possible. 

VII. 

P  The  stock  dividends  clearly  do  not  fall  within 
section  1475  and  the  issuance  and  delivery  of  said 
warrants  to  Elizabeth  J.  Price  in  violation  of  de- 
fendant's own  resolutions  and  the  warrants  repre- 
senting the  same,  takes  said  stock  dividends  out  of* 
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section  1475  by  reason  of  fraud  practiced  by  de- 
fendant. 

/s/  THURMAN  L.  McCORMICK, 
Attorney  for  Appellant. 

Received  copy  of  the  above  Statement  of  Points 
relied  on  by  Lester  W.  Hurley,  together  with  copy 
of  Designation  of  the  Record  to  be  prepared  by  the 
clerk  of  the  court  in  behalf  of  Lester  W.  Hurley, 
this  25th  day  of  May,  1949. 

FULCHER  &  WYNN, 
By  /s/  CAROL  G.  WYNN, 

Attorney  for  Appellee. 

[Endorsed].     Filed  May  25,  1949.  [85] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  THE  RECORD  TO  BE 
PREPARED  BY  THE  CLERK  ON  BE- 
HALF OF  LESTER  W.  HURLEY,  APPEL- 
LANT 

Now  comes  the  plaintiff,  Lester  W.  Hurley,  and 
directs  the  clerk  of  the  United  States  District 
Court,  Southern  District  of  California,  Central 
Division,  to  prepare  and  transmit  to  the  appellate 
court  a  true  copy  of  the  following  parts  of  the 
record  appearing  in  the  above  entitled  cause  in  said 
court,  to-wit: 

1.  Plaintiff's  petition. 

2.  Defendant's  answer  and  supplemental  answer. 
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3.  Findings  of  fact  made  in  said  cause  by  the 
United  States  District  Court. 

4.  Conclusions  of  law  made  and  entered  in  said 
cause  by  the  United  States  District  Court. 

5.  Judgment  entered  in  said  cause  on  April  28, 
1949. 

6.  Pre-trial  stipulation  entered  in  the  above  en- 
titled cause  by  and  between  the  respective  attorneys 
of  record,  dated  June  11,  1946.  [86] 

7.  Notice  of  Appeal. 

8.  Statement  on  points  on  which  Lester  W.  Hur- 
ley intends  to  rely  on  appeal. 

Signed  and  dated  this  24  day  of  May,  1949. 

/s/  THURMAN  L.  McCORMICK, 
Attorney  for  Appellant. 

[Endorsed]:     Filed  May  25,  1949.  [87] 


I 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  87,  inclusive,  contain  the 
original  Complaint  for  Accounting;  Answer  of 
Defendant;  Pre-Trial  Stipulation;  Supplemental 
Answer  of  Defendant ;  Findings  of  Fact  and  Conclu- 
sions of  Law  after  New  Trial ;  Judgment ;  Notice  of 
Appeal;  Statement  of  Points  Relied  on  by  Appel- 
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lant ;  and  Designation  of  the  Record  to  be  Prepared 
by  the  Clerk  on  Behalf  of  Lester  W.  Hurley,  Ap- 
pellant which  constitute  the  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  23  day  of  June,  A.D.  1949. 

EDMUND  L.  SMITH, 
Clerk. 

[Sea]]  By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed] :  No.  12278.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Lester  W.  Hurley, 
Appellant,  vs.  Southern  California  Edison  Com- 
pany, Limited,  Appellee.  Transcript  of  Record.  Ap- 
I)eal  from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  June  24,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12278 

LESTER  W.  HURLEY, 

Appellant, 

vs. 

SOUTHERN  CALIFORNIA  EDISON  COM- 
PANY, LIMITED,  a  Corporation, 

Appellee. 

DESIGNATION  OF  THE  RECORD  ON  BE- 
HALF OF  LESTER  W.  HURLEY,  APPEL- 
LANT 

Now  comes  the  Appellant,  Lester  W.  Hurley,  and 
iiesignates  as  necessary  and  material  to  the  con- 
sideration of  this  appeal  and  a  review  by  this  Court 
the  following  parts  of  the  Record,  to-wit : 

1.  Plaintiff's  Petition. 

2.  Defendant's  answer  and  supplemental  answer. 

3.  Findings  of  fact  made  in  said  cause  by  the 
United  States  District  Court,  including  all  exhibits 
incorporated  therein  by  reference. 

4.  Conclusions  of  law  made  and  entered  in  said 
cause  by  the  United  States  District  Court. 

5.  Judgment  entered  in  said  cause  on  April  28, 
1949. 

6.  Pre-trial  stipulation  entered  in  the  above- 
entitled  cause  by  and  between  the  respective  attor- 
neys of  record,  dated  June  11,  1946. 

7.  Notice  of  Appeal. 
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8.     Statement  of  points  on  which  Lester  W.  Hur- 
ley intends  to  rely  on  appeal. 

Signed   and   dated  this   9th   day   of   September, 
1949. 

/s/  HAEOLD  EASTON, 
/s/  THURMAN  L.  McCORMICK, 
Attorneys  for  Appellant. 

[Endorsed]:     Filed  Sept.  15,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  ADDITIONAL  POINT  RE- 
LIED ON  BY  APPELLANT  LESTER  W. 
HURLEY 

IX. 

Defendant  was  chargeable  with  knowledge  that 
plaintiff  was  a  minor  and  plaintiff  had  a  right  to 
and  did  disaffirm  the  transactions  promptly  upon 
learning  of  them. 

THURMAN   L.   McCORMICK 

and 
HAROLD  EASTON. 
By  /s/  HAROLD  EASTON, 

Attorneys  for  Appellant, 
Lester  W.  Hurley. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :     Filed  Sept.  15,  1949. 


So.  Calif.  Edison  Co.,  etc.  103 

[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  RELIED  ON  BY 
APPELLANT,  LESTER  W.  HURLEY 

I. 

Payment  to  one  of  several  joint  tenants  has  not 
been  so  pleaded  by  defendant  as  to  })roperly  raise 
the  issue  and  place  it  before  the  Court  in  such  man- 
ner that  defendant  is  entitled  to  rely  thereon  as  a 
defense. 

II. 

Defendant's  i)resent  claim  of  payment  to  one  of 
several  joint  tenants  convicts  defendant  of  actual 
knowledge  of  the  fraud  practiced  on  the  plaintiff  as 
a  co-tenant. 

III. 

When  a  dividend  is  declared  it  is  immediately 
severed  from  the  stock,  and  title  thereto  vests  in 
each  stockholder  individually  and  not  as  a  joint 
tenant,  regardless  of  how  the  stock  may  have  been 
held. 

IV. 

Defendant  knew  or  had  reason  to  know  of  the 
forgery  and  fraud  perpetrated  upon  the  plaintitf 
by  Elizabeth  J.  Price  and  George  E.  Burton  through 
notice  both  actual  and  constructive. 

V. 

The  defendant  had  actual  knowledge  as  a  matter 
of  law  that  Hurley  was  being  excluded  from  the 
dividends  on  the  575  common  shares,  and  this  exclu- 
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sion  is  the  ''fraud"  that  is  referred  to  in  the  excep- 
tion read  into  section  1475  by  the  decisions. 

VI. 

The  exception  expressly  stated  in  section  1475 
as  to  deposits  precludes  reliance  on  the  section  in 
the  case  at  bar.  As  to  dividends  on  the  188  and 
191  shares  of  stock  the  defendant  not  only  had  rea- 
son to  know  that  Hurley  was  being  excluded  from 
said  dividends,  but  actually  secreted  and  failed  to 
disclose  information  concerning  said  dividends, 
thereby  making  said  exclusion  possible. 

VII. 

The  stock  dividends  clearly  do  not  fall  within 
section  1475  and  the  issuance  and  delivery  of  said 
warrants  to  Elizabeth  J.  Price  in  violation  of  de- 
fendant's own  resolutions  and  the  warrants  rep- 
resenting the  same,  takes  said  stock  dividends  out 
of  section  1475  by  reason  of  fraud  practiced  by 
defendant. 

VIII. 

That  the  trial  court  erred  in  that  part  of  its 
conclusion  of  law  designated  as  Conclusion  of  Law 
XII,  in  that  it  failed  and  refused  to  allow  interest 
on  dividends  wrongfully  paid  to  Elizabeth  J.  Price 
prior  to  the  date  of  demand  for  said  payment.  Since 
a  prior  demand  would  have  been  a  vain  and  useless 
act,  such  demand  under  the  law  was  waived,  and 
appellant  is  entitled  to  interest  on  each  dividend 
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from  the  date  said  dividend  was  declared  and  set 
aside  for  payment. 

/s/  HAROLD  EASTON, 
/s/  THURMAN  L.  McCORMICK, 
Attorneys   for   Appellant, 
Lester  W.  Hurley. 

Received  copy  of  the  above  and  foregoing  State- 
ment of  Points  Relied  on  by  Appellant  Lester  W. 
Hurley,  together  with  a  copy  of  Appellant's  Des- 
ignation of  the  record  necessaiy  to  the  considera- 
tion of  said  appeal  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  this  12th  day  of 
September,  1949. 

By  /s/  CAROL  O.  WYNN, 

Attorney  for  Appellees. 

[Endorsed] :     Filed  Sept.  15,  1949. 
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SUBJECT  INDEX. 

PAGE 

statement  of  Jurisdiction 1 

statement   of   the   Case 2 

specification  of  errors  to  be  argued 8 

Argument : 

I.  The  trial  court  erred  in  its  conclusion  of  law 
XI  (Tr.  R.,  p.  62)  for  the  reason  that  defend- 
ant failed  to  so  plead  payment  to  one  of  sev- 
eral joint  tenants  as  to  raise  said  issue  but 
has  so  pleaded  as  to  preclude  reliance  on 
such  payment  as  a  defense  under  Sec.  1475, 
Civil   Code   of   California 11 

11.  The  court  erred  in  its  conclusion  of  law  (Tr. 
R.,  p.  62),  set  out  above,  for  the  reason  that 
defendant's  present  claim  of  payment  to  one 
of  several  joint  tenants  convicts  defendant 
of  actual  knowledge  to  fraud  practiced  on 
plaintiff  by  his  co-tenant  and  this  eliminates 
Sec.  1475,  Civil  Code  of  California  as  a 
defense    18 

III.  The  court  erred  in  its  conclusion  of  law  XI 
(Tr.  R.,  p.  62),  set  out  above,  for  the  reason 
that  when  a  dividend  is  declared  and  set  aside, 
it  is  immediately  severed  from  the  stock  and 
title  thereto  vests  in  each  stockliolder  indi- 
vidually, and  Sec.  1475,  Civil  Code  can  have 

no    application    21 

IV.  The  court  erred  in  its  conclusion  of  law  XI 
(Tr.  R.,  p.  62),  set  out  above,  because  the  de- 
fendant knew  or  had  reason  to  know  of  the 
fraud  practiced  on  plaintiff  by  receipt  of 
forged  assignments  and  invalid  dividend  or- 
ders which  carried  notice  and  knowledge  ah 
initio  to  defendant,  and  this  eliminates  Sec. 
1475,  Civ.  Code  as  a  defense 35 


INDEX — Continued. 
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V.  The  court  erred  in  its  conclusion  of  law  XI       I 
(Tr.  R.,  p.  62)  for  the  reason  that  defendant 
had  actual  knowledge  as  a  matter  of  fact  the      ' 
law  that  plaintiff  was  being  excluded  from  the 
;  dividends  and  stock  rights  and  this  exclusion 

is  the  fraud  that  is  referred  to  in  the  excep-  I 
tion  read  into  Sec.  1475,  Civ.  Code  by  the  \ 
decisions 48] 

VI.  The  court  erred  in  its  conclusion  of  law  (Tr.      | 
R.,   p.   62)    that  neither   dividends   nor   stock 
rights   constituted   deposits   in    the   hands    of      ! 
defendant,  for  the  reason  that  when  said  divi- 
dends are  set  aside  they  are  paid  to  the  com- 
pany as  a  deposit  and  the  exception  stated  in      I 
Sec.  1475,  Civ.  Code  applies 52j 

VII.  The  court  erred  in  its  conclusion  of  law  XI  ■ 
(Tr.  R.,  p.  62),  set  out  above,  for  the  reason  | 
that  defendant  not  only  knew  that  plaintiff  - 
was  being  excluded  from  payment  of  divi- 
dends and  stock  rights  but  violated  its  own  \ 
resolutions  in  failing  to  issue  warrants  in 
plaintiff's  name  and  give  information  re-  ; 
quired  by  said  resolutions 58" 

VIII.  That  the  trial  court  erred  in  its  conclusion  of      . 
law  XII  (Tr,  R.,  p.  63)  that  plaintiff  was  not      \ 
entitled   to   interest   on   dividends   wrongfully      j 
paid  to  Elizabeth  J.  Price  prior  to  the  date  of 
demand   for   the    reason   that    demand    would 
have  been  vain  and  was  therefore  waived 591 

IX.  The  trial  court  erred  in  its  conclusion  of  law      , 
XI    (Tr.   R.,   p.   62),    set   out   above,   for   the      ! 
reason  that  defendant  was  bound  to  know  that 
plaintiff  was  a  minor  and  Sec.  33,  Civ.  Code 
of  California  precludes  Sec.  1475,  Civil  Code 
from  applying  to  minors 63 

Conclusion   QQ 
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STATEMENT  OF  JURISDICTION 

At  the  time  of  the  commencement  of  this  action  and  at 
ill  times  herein  mentioned,  plaintiff  was  a  citizen  and 
;esident  of  the  State  of  Missouri. 

,.  At  the  time  herein  mentioned,  defendant  was  a  corpora- 
ion  organized  and  existing  under  and  by  virtue  of  the 
aws  of  the  State  of  California,  with  its  principal  office 
ind  place  of  business  located  in  Los  Angeles,  California. 
The  amount  in  controversy  between  plaintiff  and  de- 
endant  in  this  action,  exclusive  of  interest  and  costs,  ex- 
eeds  $3000.00.  (Petition,  Tr.  R.,  p.  2).   (Ans.,  Tr.  R.,  p. 

;9-21). 

1  Jurisdiction  in  the  trial  court  was  invoked  by  reason  of 
he  amount  in  controversy  and  the  diversity  of  citizenship 
xisting  between  plaintiff  and  defendant  (28  U.  S.  C.  A., 
".ec.'41)  (1). 
The  jurisdiction  of  this  Court  to  review  the  action  of 
lie  trial  court  is  based  upon  appeal  from  said  trial  court. 
'Notice  of  Appeal,  Tr.  R.,  p.  95 ;  Rules  of  Civil  Procedure, 
8U.  S.  C.  A.,  Rule  73.) 

STATEMENT  OF  THE  CASE 

,  i  This  appeal  involves  a  suit  in  equity  for  an  accounting 

I  jrought  by  Lester  W.  Hurley,  plaintiff  lielow,  and  appel- 

Int  here,  against  the  Southern  California  Edison  Com- 

!any.  Limited,  defendant  below,  appellee  here,  for  divi- 

3nds  and  stock  rights  which  accrued  and  were  set  aside 

)r  payment  on  stock  of  defendant  company   owned   by 

le  plaintiff,  which  dividends  and  stock  rights  were  paid 

id  delivered  to  Elizabeth  J.  Price,  grandmother  of  the 

aintiff,  who  was  also  a  stockholder  in  the  defendant  com- 

iny. 


2  Lester  W.  Hurley  vs. 

The  plaintiff  alleged  in  his  complaint  that  the  stock, 
which  is  composed  of  two  blocks,  one  for  575  shares  of 
common,  and  another  for  88  shares  of  common  and  191 
shares  of  preferred,  was  transferred  to  the  plaintiff  om 
November  20,  1928  (Tr.  R.,  p.  3),  without  his  knowledge; 
that  plaintiff  first  learned  of  his  ownership  of  said  stockl 
on  March  18,  1944  (Tr.  R.,  p.  7).  That  all  payment  ofi 
dividends  and  delivery  of  stock  rights  to  Elizabeth  J.j 
Price  were  unauthorized;  that  all  purported  assignments! 
and  all  dividend  orders  were  void  or  forgeries  (Tr.  R.,  p.i 
8) ;  that  plaintiff  promptly,  upon  discovery  of  said  fraudi 
and  forgery,  disaffirmed  said  dividend  orders  and  forged) 
assignments  (Tr.  R.,  p.  5) ;  that  at  the  time  said  forgeries 
occurred,  and  said  dividend  orders  were  executed,  plain- 
tiff was  a  minor  20  years  of  age  (Tr.  R.,  p.  5).  That  fol- 
lowing the  establishment  by  final  judgment  in  the  United! 
States  District  Court  in  the  District  of  Kansas,  of  plain- 
tiff's ownership  in  said  stock,  this  suit  for  accounting  was 
filed  in  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

Defendant  filed  its  answer,  and  alleged  "that  as  a  re- 
sult of  the  transfer  on  its  books  of  the  said  stock  described 
in  paragraph  4  of  the  complaint,  and  as  a  result  of  Divi- 
dend Order  dated  November  19,  1928,  relative  to  the  divi- 
dends and  stock  rights  on  the  stock  described  in  paragraph! 
5  of  the  complaint,  it  paid  and  delivered  the  said  divi- 
dends and  stock  rights  to  Elizabeth  J.  Price"  (Tr.  R.,  p. 
21). 

Defendant  further  pleaded  "that  defendant  denies  that 
said  dividends  and  stock  rights,  or  either  of  them,  were 
or  are  owing  to  plaintiff"  (Tr.  R.,  p.  22). 

Defendant  also  filed  a  supplemental  answer  (Tr.  R.,  p.| 
31),  but  in  no  manner  pleaded  or  alleged  as  a  defense  to; 
this  action  that  payment  was  made  to  Elizabeth  J.  Price, 
or  that  said  stock  rights  were  delivered  to  Elizabeth  J.; 


ii 
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Price  as  a  joint  tenant  of  the  plaintiff,  and  that  in  con- 
sequence thereof,  defendant  had  paid  and  discharged  its 
I  obligation  to  plaintiff  under  the  provisions  of  Section  1475 
of  the  Civil  Code  of  the  State  of  California. 

On  these  pleadings  the  case  was  originally  tried  in  No- 
vember, 1946,  and  judgment  entered  in  favor  of  the  plain- 
tiff on  October  15,  1947,  in  Book  46,  page  367,  for  amount 
of  $10,613.79. 

Thereafter,  and  on  the  30th  day  of  April,  1948,  the  trial 
court  entered  its  order  "that  defendant's  motion  for  a 
new  trial  be  and  is  hereby  granted  (m  the  single  issue  as 
to  whether  or  not  defendant  knew  or  had  reason  to  know 
,of  the  fraud  perpetuated  upon  plaintiff  by  plaintiff's  co- 
L.tenant,  Elizabeth  J.  Price"  (Tr.  R.,  p.  34). 
I'     Thereafter,   said   new   trial   was   had   on   November   3, 
1 1948,  and  findings  of  fact  and  conclusions  of  law  were 
■  again   entered   in   substantial   conformity  to   the   original 
findings  of  fact  and  conclusions  of  law,  save  and  except 
that  Conclusions  of  Law  XI  (Tr.  R.,  p.  62)  was  inserted. 
The  court  then,  on  the  basis  of  the  applicability  of  Sec- 
tion 1475  of  the  Civil  Code  of  the  State  of  California, 
entered  judgment  for  the  defendant  (Tr.  R.,  p.  94). 

In  Conclusion  of  Law  XII  (Tr.  R.,  p.  63)  the  trial  court 
found  the  law  to  be  that  "If  Section  1475  of  the  Califor- 
nia Civil  Code  were  not  applicable  to  this  case,"  the  plain- 
;iff  would  be  entitled  to  judgment  as  originally  entered, 
md  as  set  out  in  said  Conclusion  of  Law  XII. 

The  issue  therefore  before  the  Court  is  (1)  whether  or 
lot  Section  1475  of  the  Civil  Code  of  California  was 
)roperly  before  the  court  at  any  time  since  Section  1475 
vas  not  pleaded  as  a  defense  and  (2)  did  the  single  issue 
IS  to  whether  or  not  defendant  knew  or  had  reason  to  know 
)f  the  fraud  perpetrated  upon  the  plaintiff  by  Elizabeth 
r.  Price,  embrace  the  issue  of  the  applicability  of  Section 
475  of  the  Civil  Code  of  California,  as  a  defense,  and 
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(3)  disregarding  the  first  two  elements,  does  Section  1475 
of  the  Civil  Code  of  California  constitute  a  defense  under 
the  law  and  the  established  facts  found  in  the  case  at  bar. 

The  appellant  takes  the  position  that  the  facts  as  found, 
and  the  declarations  of  law  made,  are  true  and  correct, 
save  and  except  Finding  of  Fact  XXVII  (Tr.  R.,  p.  57), 
and  the  Conclusions  of  Law  XI  and  XII  (Tr.  R.,  pp.  62- 
63),  which  said  Finding  of  Fact  and  Conclusions  of  Law 
are  specified  as  error. 

Briefly  enumerated  and  condensed,  the  established  and 
undisputed  facts  are: 

(1)  That  the  575  shares  and  the  88  and  191  shares  of 
stock  were  on  November  20,  1928,  transferred  to  Elizabeth 
J.  Price,  George  E.  Burton  and  Lester  Hurley,  as  joint 
tenants,  on  the  books  of  defendant  company  (Tr.  R.,  pp. 
36-37).  , 

(2)  That  without  knowledge  of  the  purpose  or  reasons 
therefor,  and  at  the  request  of  Elizabeth  J.  Price,  plain- 
tiff did  sign  gratuitously  in  blank  two  dividend  orders 
(Finding  V,  Tr.  R.,  p.  37).  *"! 

(3)  That  Dividend  Order  No.  12743  directed  that  divi- 
dends on  the  88  shares  and  the  191  shares  be  paid  to  Eliza- 
beth J.  Price  (Tr.  R.,  p.  39). 

(4)  That  William  Price  died  in  Los  Angeles  on  Janu- 
ary 5,  1929,  and  was  returned  to  Kansas  City,  Missouri, 
for  burial  (Finding  VIII,  Tr.  R.,  p.  40).  That  on  or  about 
January  19,  1929,  Elizabeth  J.  Price  caused  assignments 
for  the  575  shares  to  be  sent  by  the  Brotherhood  State 
Bank,  of  Kansas  City,  Kansas,  to  defendant  company  in 
Los  Angeles,  which  assignments  purported  to  bear  the 
signatures  of  Elizabeth  J.  Price,  George  E.  Burton,  and 
Lester  W.  Hurley,  and  purporting  to  assign  to  Elizabeth 
J.  Price  and  George  E.  Burton  said  stock.  That  said  as- 
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signiiients  were  returned  to  the  Brotherhood  State  Bank 
on  January  22,  with  the  request  that  the  signatures  be 
guaranteed.  That  on  February  1,  said  assignments  were 
received  in  Los  Angeles  with  tlie  signatures  of  Price  and 
Burton  guaranteed,  but  without  a  guarantee  of  the  sig- 
nature of  plaintiff.  That  on  February  7,  1929,  said  assign- 
ments were  again  returned  to  the  Brotherhood  State  Bank 
with  the  statement:  "We  have  your  letter  of  the  29th,  and 
are  returning  again  the  assignments  on  w^hich  we  asked 
that  you  have  the  signature  (not  signatures)  guaranteed." 
On  February  19,  said  assignments  were  returned  to  de- 
fendant company  with  the  transferee  designation  and  the 
signature  of  Lester  W.  Hurley  guaranteed,  and  transfer 
was  then  made  on  the  books  of  defendant  company,  after 
which  time  defendant  company  failed  and  refused  to  rec- 
ognize that  plaintiff  had  any  interest  in  or  control  over 
said  stock,  either  as  a  joint  tenant  or  otherwise,  and  divi- 
dends and  stock  rights  were  tliereafter  paid  to  Elizabeth 
J.  Price,  to  the  exclusion  of  the  plaintiff,  and  not  to  Eliz- 
abeth J.  Price,  as  a  joint  tenant  of  plaintiff  Hurley  (Find- 
ing IX,  X,  Tr.  R.,  pp.  41-42,  Pre-trial  Stipulation,  p.  26). 

(5)  That  all  dividends  and  stock  rights  listed  in  Find- 
'ling  XI  (Tr.  R.,  p  43)  were  paid  to  Elizabeth  J.  Price 
: under  Dividend  Order  No.  13157  (Tr.  R.,  p.  45).  That  all 
jdividends  set  aside  and  paid  to  Elizabeth  J.  Price  were 

paid  without  notice,  knowledge  or  consent  of  the  plain- 
,tiff,  although  during  all  of  said  time  plaintiff  was  the 
owner  of  an  undivided  one-third  interest,  and  entitled  to 
receive  one  third  of  all  dividends  and  stock  rights  (Find- 
ing XIU,  Tr.  R.,  p.  45). 

(6)  That  on  November  20,  1928,  plaintiff  was  a  minor; 
that  the  existence  of  said  stock,  assignments,  and  divi- 
Idend  orders,  and  the  use  to  be  made  thereof,  was  con- 
icealed  by  Elizabeth  J.  Price  and  George  E.  Burton  from 
the  plaintiff,  and  plaintiff  was  in  complete  ignorance  of 


6  Lester  W.  Hurley  vs. 

all  of  said  transactions  until  after  the  death  of  his  grand- 
mother, Elizabeth  J.  Price,  on  December  27,  1943  (Find- 
ing XIV,  Tr.  R.,  pp.  45-46-47). 

(7)  That  on  March  18,  1944,  plaintiff  learned  for  the 
first  time  of  the  fraud,  deceit  and  forgery  that  had  been 
practiced  on  him,  and  he  promptly  disaffirmed  all  of 
said  transfers  and  dividend  orders  purporting  to  have 
been  executed  by  him.  Thereafter,  suit  was  filed  in  the 
United  States  District  Court  of  Kansas,  and  the  forgeries 
of  said  assignments  were  established,  and  judgment  en- 
tered sustaining  plaintiff's  ownership  in  said  stock,  which; 
judgment  became  and  was  final  before  this  action  was! 
brought  (Finding  XVI,  XVII,  Tr.  R.,  pp.  49-50). 

(8)  That  on  October  15,  1945,  demand  was  made  on  de- 
fendant company  for  the  payment  of  one-third  of  all  di- 
vidends and  stock  rights,  but  no  payment  was  made  (Find- 
ing XVIII,  Tr.  R.,  p.  50). 

^9)  That  although  the  191  shares  and  88  shares  were  at 
all  times  recorded  on  defendant's  books,  in  the  name  of 
the  plaintiff  as  joint  tenant,  and  his  address  recorded,  all 
dividends  and  stock  rights  on  said  shares  were  paid  to 
EUzabeth  J.  Price  from  and  after  December  11,  1928  (Tr. 
R.,  pp.  51-52-53). 

(10)  That  at  the  time  Dividend  Orders  No.  12742  and 
12743  were  signed,  plaintiff  was  a  minor,  and  received  no 
consideration  for  the  execution  of  said  orders,  and  the  na- 
ture and  purpose  for  which  they  were  used  was  concealed  n 
from  him.  That  plaintiff's  disaffirmance  of  all  assign- 
ments and  dividend  orders  were  made,  under  the  circum- 
stances, in  a  reasonable  time  after  reaching  his  majority 
(Finding  XXVI,  Tr.  R.,  p.  56). 

(11)  That  under  date  of  January  25,  1929,  and  there- 
after,  resolutions   were   adopted   by   the   defendant   com- 
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pany,  whicli  provided  that  warrants  representing  stock- 
holders rights  to  subscribe  for  and  purchase  additional 
shares,  be  issued  in  the  name  of  the  stockholder  and 
mailed  or  delivered  on  or  before  April  22,  1929,  March 

25,  1930,  and  March  25,  1931,  together  with  a  letter  set- 
ting forth  the  basis  and  condition  on  which  the  right  to 
subscribe  may  be  exercised;  that  all  of  said  warrants  be 
assignable  by  indorsement  of  said  warrants  (Finding 
XXVIII,  Tr.  R.,  p.  57-58).  In  disregard,  however,  of  said 
resolutions,  no  warrants  and  no  letter  or  letters  were 
mailed  or  delivered  to  the  plaintiff.  Further,  plaintiff  in- 
dorsed no  warrants  transferring  plaintiff's  stock  rights. 
However,  defendant  company  ignored  said  resolutions  and 
paid  all  dividends,  and  delivered  all  stock  rights  to  Eliza- 
beth J.  Price,  to  the  exclusion  of  the  plaintiff  (Tr.  R.,  pp. 

26,  27,  28). 

The  appellant  takes  the  position  that  on  the  basis  of 
the'  facts  found  that  the  Conclusions  of  Law  XI  and  XII 
I  are  erroneous;  that  under  the  law.  Sec.  1475,  Civil  Code 
of  California,  constitutes  no  defense;  that  this  appeal  has 
been  duly  taken  from  and  specifically  limited  to  said  er- 
roneous conclusions  of  law  on  which  said  judgment  (Tr. 
R.,  p.  94)  was  entered. 


M 
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SPECIFICATIONS  OF  ERRORS  TO  BE  ARGUED. 

I. 

The  court  erred  in  its  Conclusion  of  Law  XI   (Tr.  R., 
p.  62),  "that  pursuant  to  the  provisions  of  Section  1475  > 
of  the  Civil  Code  of  the  State  of  California,  defendant  ! 
discharged  its   obligations   to   the  plaintiff  herein   as   an  i 
owner  in  joint  tenancy  of  stock  in  defendant  corporation  * 
by  its   payment   of   dividends   to,   and   delivery   of   stock  s 
rights  to,  or  upon  the  order  of  Elizabeth  J.  Price,  joint 
tenant  and  obligee,"  for  the  reason  that  payment  to  one 
of  several  joint  tenants  has  not  been  so  pleaded  by  defend- 
ant as  to  raise  the  issue,  but  defendant  has  so  pleaded  as 
to  preclude  reliance  on  Sec.  1475,  Civ.  Code  of  California,  \ 
as  a  defense. 

II. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R., 
p.  62),  set  out  above,  for  the  reason  that  defendant's 
present  claim  of  payment  to  one  of  several  joint  tenants 
convicts  defendant  of  actual  knowledge  of  the  fraud  prac- 
ticed on  the  plaintiff  as  a  co-tenant,  and  this  eliminates 
Section  1475  of  the  Civil  Code  of  California  as  a  defense,  i; 

I 
III.  I 

The  court  erred  in  its  Conclusion  of  Law  XI   (Tr.  R., 
p.  62),  set  out  above,  for  the  reason  that  the  law  is  well 
settled  that  when   a  dividend   is  declared  and   set  aside ! 
it  is  immediately  severed  from  the  stock,  and  title  thereto  ' 
vests  in  each  stockholder  individually,  and  not  as  a  joint ' 
tenant,  regardless  of  how  the  stock  may  have  been  held, 
and  thus  Section  1475,  Civil  Code  of  California,  can  have 
no  application   to   dividends   declared   and   set   aside   for 
payment.  , 


So.  Calif.  Edison  Co.,  etc.  9 

IV. 

Tlie  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R., 
p.  62),  set  out  above,  because  defendant  knew,  or  had 
.reason  to  know,  of  tlie  forgery  and  fraud  perpetrated 
upon  the  plaintiff  by  Elizabeth  J.  Price  and  George  E. 
Burton,  through  notice,  both  actual  and  constructive,  by 
receipt  of  the  forged  assignments  and  invalid  dividend 
prders  on  the  basis  of  which  plaintiff  was  excluded  from 
ill  payments,  thus  eliminating  Sec.  1475,  Civil  Code  of 
California,  as  a  defense. 

V. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R., 
X  62)  for  the  reason  that  defendant  had  actual  knowl- 
edge as  a  matter  of  fact  and  law  that  defendant  Hurley 
,vas  being  ''excluded''  from  the  dividends  and  stock 
•ights,  and  this  exclusion  is  the  ''fraud"  that  is  referred 
0  in  the  exception  read  into  Section  1475  by  the  decisions. 

VI. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R., 
).  62)  "that  neither  said  dividends  or  stock  rights  con- 
tituted  de2)osits  in  the  hands  of  the  defendant,  and  are 
herefore  not  controlled  by  the  provisions  of  the  Cali- 
ornia  Civil  Code  relating  to  deposits,"  for  the  reason 
that  said  dividends,  set  aside,  constituted  a  deposit  with 
..efendant  and  the  exceptionj  expressly  stated  in  Section 
i475  as  to  deposits,  precludes  reliance  on  the  section  in 
jhe  ease  at  bar. 
1 

VII. 

\  \  The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R., 
.  62),  set  out  above,  for  the  reason  that  as  to  the  divi- 
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dends  on  the  88  shares  of  common  stock  and  the  191 
shares  of  preferred  stock,  defendant  not  only  knew  or 
had  reason  to  know  that  plaintiff  was  being  excluded 
from  said  dividends  and  stock  rights,  but  the  defendant 
actually  issued  and  delivered  the  warrants  representing 
said  stock  rights  to  Elizabeth  J.  Price  and  failed  to 
disclose,  in  violation  of  its  own  resolution,  information 
concerning  said  dividends  and  said  warrants  which  fraud 
and  secretion  eliminated  Section  1475  of  the  Civil  Code 
as  a  defense. 

VIII. 

That  the  trial  court  erred  in  its  Conclusion  of  Law  XII 
(Tr.  R.,  p.  63)  that  plaintiff  was  not  entitled  to  interest 
on  dividends  wrongfully  paid  to  Elizabeth  J.  Price  prior 
to  the  date  of  demand  for  said  payment.  Since  a  prior 
demand  would  have  been  a  vain  and  useless  act,  such 
demand  under  the  law  was  waived  and  appellant  is  en- 
titled to  interest  on  each  dividend  from  the  date  said 
dividend  was  declared  and  set  aside  for  payment. 

IX. 

That  the  trial  court  erred  in  its  Conclusion  of  Law  XI 
(Tr.  E.,  p.  62),  set  out  above,  for  the  reason  that  defend- 
ant was  bound  to  know  that  plaintiff  was  a  minor,  and 
Sec.  33,  Civ.  Code  of  California,  precludes  Sec.  1475,  Civ. 
Code,  from  applying  to  minors. 


I 


i 
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ARGUMENT. 

1. 

The  trial  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R., 
p.  62)  for  the  reason  that  defendant  failed  to  so  plead  pay- 
ment to  one  of  several  joint  tenants  as  to  raise  said  issue  but 
has  so  pleaded  as  to  preclude  reliance  on  such  payment  as  a 
defense  under  Sec.  1475  Civ.  Code  of  California. 

At  the  outset  we  desire  to  direct  the  Court's  attention 
to  the  fact  that  appellant,  plaintiff  below,  was  and  is 
entitled  to  have  this  cause  of  action  determined  on  the 
basis  of  the  allegations  of  the  plaintiff's  complaint  and 
the  defenses  pleaded  by  the  defendant  company.  We  take 
the  position  that  it  is  not  incumbent  on  the  appellant  to 
establish  the  fact  that  some  defense  not  pleaded  would 
not  constitute  a  defense,  even  had  it  been  properly  and 
timely  presented  for  determination. 

Before  the  defense,  now  relied  on  by  the  defendant,  that 
tlie  defendant  discharged  its  obligation  to  the  plaintiff 
liy  payment  of  the  dividends  and  delivery  of  the  stock 
rights  to  Elizabeth  J.  Price  as  a  joint  tenant  can  properly 
be  considered  as  a  defense  by  this  Court,  the  defendant 
is  obligated  to  show  that  such  defense  was  properly 
pleaded,  as  well  as  the  existence  of  all  those  elements 
essential  to  establish  its  applicability  to  the  fund  involved 
in  this  suit. 

Now,  however  carefully  the  defendant's  answer,  to- 
gether with  defendant's  supplemental  answer,  may  be 
^searched,  no  allegation  will  be  found  therein  that  alleges 
or  purports  to  allege  that  the  fund  (dividends  and  stock 
rights)  here  in  suit  was  owned  or  held  by  joint  tenants, 
and  that  in  performance  or  discharge  of  the  defendant's 
obligation  to  pay  said  dividends  and  deliver  said  stock 
rights,  that  it  did  so  pay  said  dividends  and  deliver  said 
stock  rights  to  one  of  said  joint  tenants,  without  knowl- 
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edge  or  notice  that  iDlaintiff  was  being  excluded  from  par- 
ticipation  or  benefit  therein. 

On  the  contrary,  the  entire  defense  brought  forward  by 
the  defendant  was  predicated,  first,  on  the  legality  and 
genuineness  of  the  forged  transfers  of  the  stock  certifi- 
cates, as  a  result  of  which  forged  assignments,  said  stock 
was  transferred  by  the  defendant  upon  the  books  of  the 
company,  thus  eliminating  plaintiff's  entire  interest  in 
said  stock  either  as  joint  tenant  or  otherwise  (Tr.  R.,  p. 
21)  and  second,  on  the  validity  and  genuineness  of  Divi-  |f( 
dend  Orders  No.  12743  and  13157,  by  the  terms  of  which,  ij 
payment  to  Elizabeth  J.  Price  as  an  individual  and  not  as  li 
a  joint  tenant  of  the  plaintiff  was  authorized  (Tr.  R.,  pp.  |f 
26-27).  Further  in  this  connection  it  will  be  noted  that  jil 
nothing  is  alleged  to  be  contained  in  these  dividend  orders 
that  in  any  manner  authorized  the  delivery  of  stock  rights 
owned  by  plaintiff  to  Elizabeth  J.  Price. 

In  other  words  the  defense  alleged  was  that  a  valid 
transfer  of  all  interest  belonging  to  the  plaintiff  had 
been  made  to  Elizabeth  J.  Price,  and  that  plaintiff  no 
longer  had  any  interest  in  or  connection  with  the  divi- 
dends in  question,  personally,  as  joint  tenant,  or  otherwise; 
that  ''said  dividend  payments  were  made  and  said  stock 
rights  delivered  upon  the  authority  of,  and  in  pursuance 
of  Dividend  Order  No.  12743,  dated  November  22,  1928'* 
(Tr.  R.,  p.  27).  (Ans.,  pars.  12-13,  Tr.  R.,  p.  21-22.)  (Pre- 
trial Stip.,  par.  4,  Tr.  R.,  p.  26.) 

Defendant  alleges  in  paragraph  13  of  its  answer:  "That  lji( 
defendant  denies  that  said  dividends  and  stock  rights,  or  ; 
either  of  them,  were  or  are  owing  to  the  plaintiff."  It  is  | 
evident  that  this  allegation  could  not  be  true  if  the  de-  \ 
fendant  considered  that  plaintiff  was  a  joint  tenant  and  a  i 
joint  obligee  during  any  of  the  time  that  said  dividends  i 
had  been  declared  and  set  aside  for  payment,  or  said  stock 
rights  authorized.  Except  for  the  assignments  and  divi-  i  (, 


So.  Calif.  Edison  Co.,  etc.  13 

dend  orders,  said  dividends  and  said  stock  rights  were 
owing  to  the  plaintiff  to  the  same  extent,  and  in  the  same 
manner,  as  they  were  owing  to  Elizabeth  J.  Price. 

It  is  held  in  Stark  v.  Coker,  20  Cal.  (2d)  839,  1.  c.  844, 
that  "one  of  the  characteristics  of  joint  tenancy  is  equal- 
ity of  the  interest  held  by  the  respective  tenants  (Civ. 
Code,  Sec.  683)."  If,  therefore,  the  dividends  were  not 
owing  to  the  plaintiff,  they  were  not  owing  to  Elizabeth 
J.  Price,  or  George  E.  Burton,  and  the  absurdity  would 
be  reached  that  they  would  not  be  owing  to  anybody. 
i  Not  only  was  it  found  by  the  court  that  the  dividends 
(and  stock  rights  were  paid  and  delivered  to  Elizabeth  J. 
Price,  pursuant  to  assignments  and  dividend  orders,  as 
pleaded  by  the  defendant  (Finding  XII,  Tr.  R.,  p.  45),  but 
n  plaintiff's  Exhibit  31  the  written  admission  by  defend- 
mt  appears  that: 

"In  each  of  the  years  1929-1931,  inclusive,  it  also 
issued  to  her  (Elizabeth  J.  Price)  575  shares  of  com- 
mon stock  rights.  *  *  *  in  each  of  the  years  1929- 
1931  it  issued  to  her  88  shares  of  common  stock 
rights." 

Thus  it  appears  that  the  defendant  not  only  pleaded 
payment  and  delivery  of  dividends  and  stock  rights  to 
ilizabeth  J.  Price,  but  that  even  the  stock  rights,  which 
rere  represented  by  warrants,  were  issued  to  Elizabeth 
r.  Price,  not  as  a  joint  tenant  of  the  plaintiff,  but  to  the 
gtclusion  of  the  plaintiff,  and  in  direct  violation  of  resolu- 

ms  passed  by  the  Board  of  Directors  of  the  defendant 
[Finding  of  Fact  XXVIII,  Tr.  R.,  p.  57). 

It  follows  that  the  defendant  not  only  failed  in  the  de- 
mse  pleaded  and  relied  on,  but  has  so  pleaded  as  to  pre- 
lude the  defense  on  which  it  now  attempts  to  rely,  which 
'efense  we  will  hereafter  show  likewise  constitutes  no 
efense. 
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The  situation  here  presented  is  one  where  defendant 
pleads  and  attempts  to  prove  a  defense  based  on  the 
premise  that  the  plaintiff  has  no  interest  or  ownership  in 
the  dividends  in  suit  of  any  kind  or  character  whatsoever, 
and  then  when  this  defense  is  ruled  against  it,  it  seeks  to 
rely  on  a  defense  based  on  the  premise  that  the  plaintiff 
did  have  an  interest  and  ownership  in  the  dividends  and 
stock  rights  of  a  special  and  particular  kind,  namely,  that 
of  joint  tenant. 

The  fundamental  basis,  therefore,  of  the  defense  on 
which  the  defendant  now  seeks  to  rely  is  in  direct  repudi- 
ation and  contradiction  of  the  state  of  facts  which  defend- 
ant pleaded  and  attempted  to  prove.  The  defendant  is  in 
the  position  of  denying  plaintiff's  interest  and  ownership, 
due  to  alleged  assignments  (Defendant's  Ans.,  pars.  12- 
13,  Tr.  R.,  pp.  21-22),  and  now  confessing  said  interest 
and  ownership,  and  seeking  to  avoid  it.  This  cannot  be 
done. 

49  C.  J.  293  states  the  rule: 

"A  plea  in  confession  and  avoidance,  or  an  an- 
swer setting  up  new  matter  which  should  set  forth 
such  further  facts  as,  if  true,  would  defeat  plaintiff's 
right  to  recovery.  A  plea  which  confesses,  but  which 
does  not  set  up  matter  in  avoidance  is  bad." 

In  this  connection  it  must  be  borne  in  mind  that  the 
defendant  has  in  no  manner  pleaded  the  facts  relied  upon 
as  an  avoidance  of  its  obligation  to  the  plaintiff.  While 
payment  to  Elizabeth  J.  Price  is  still  relied  upon,  such 
payment  is  not  now  relied  upon  as  having  been  made  to 
Elizabeth  J.  Price  as  the  assignee  of  plaintiff,  as  in  de- 
fendant's answer  alleged,  but  on  the  contrary  defendant 
now  takes  the  position  that  plaintiff's  interest  was  not 
assigned,  or  his  ownership  transferred,  but  that  defend- 
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ant  at  all  times  dealt  with  the  dividends  and  stock  rights 
as  a  fund  in  which  tlie  plaintiff  retained  his  interest  and 
ownership  as  a  joint  tenant. 

21  R.  C.  L.,  Section  129,  p.  117,  states  the  law  to  be : 

''A  plea  of  payment  must  allege  the  facts  on  which 
it  is  based,  and  if  it  does  not  do  so,  it  will  be  held  bad 
on  demurrer." 

Hancock  v.  Yarden,  120  Ind.  366,  23  N.  E.  253. 

Pleading  a  defense  requires  the  allegation  of  the  facts 
as  to  what  was  done  by  the  defendant,  which  is  relied 
upon  as  a  defense  to  plaintiff's  cause  of  action.  When 
such  facts  are  alleged,  it  is  universally  held  that  they  are 
binding  on  the  defendant,  and  cannot  be  blandly  rejradi- 
ated  and  disregarded  at  a  later  date  as  may  seem  ad- 
vantageous or  convenient. 

49  C.  J.  122,  Sec.  121,  states  this  rule  as  follows : 

"The  allegations,  statements,  or  admissions  con- 
tained in  a  pleading  are  conclusive  as  against  the 
pleader  *  *  *.  it  follows  that  a  party  cannot  sub- 
sequently take  a  position  contradictory  of  or  incon- 
sistent with  his  pleadings,  and  the  facts  admitted  by 
the  pleadings,  are  taken  to  be  true  for  the  purpose  of 
the  action." 


Again  in  21  C.  J.  482,  Sec.  564,  it  is  stated : 

"Plaintiff  is  entitled  to  the  benefit  of  all  the  ad- 
missions made  in  the  answer.  Where  a  fact  is  alleged 
in  the  bill  and  admitted  in  the  answer  the  admission 
is  conclusive.  The  facts  admitted  are  not  in  issue,  and 
so  need  not  be  proved,  nor  can  they  be  called  in  ques- 
tion or  disproved."  Puqh  v.  Fairmount  Gold,  etc., 
Min.  Co.,  112  U.  S.  238,  5  S.  Ct.  131,  28  L.  Ed.  684. 
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Now,  when  we  attempt  to  apply  the  present  position 
of  the  plaintiff  to  the  facts,  we  are  immediately  brought 
into  violent  conflict  with  the  facts  that  stand  established 
in  this  case.  If  it  can  be  assumed,  which  we  deny,  that 
such  pa>anent  was  made  to  Elizabeth  J.  Price,  as  a  joint 
tenant,  this  position  of  necessity,  embraces  and  includes 
as  a  part  thereof  recognition  by  the  defendant  of  the 
plaintiff  at  all  times  as  a  joint  tenant  in  the  fund  in  suit. 
The  esta])lished  facts  show,  however,  the  plaintiff's  name 
was  removed  from  the  books  of  the  company  as  a  joint 
tenant  of  the  575  shares  of  stock  (Finding  IX,  Tr.  E.,  pp. 
41-42),  and  Dividend  Order  No.  12743  was  filed  and  acted 
upon,  and  stock  rights  issued,  not  to  the  plaintiff,  but  to 
Elizabeth  J.  Price  (Finding  XIX,  Tr.  R.,  pp.  51-52-53). 

Thus,  not  only  does  it  appear  that  the  position  of  the 
defendant  now  taken  is  contradictory  of  the  defense 
pleaded,  but  the  facts  as  found  are  contradictory  of  the 
defense  now  relied  upon  by  the  defendant. 

We  assert  that  the  position  of  the  defendant  may  be 
illustrated  by  taking  a  typical  joint  tenant  situation.  As- 
suming that  A  owes  a  note  to  B  and  C  jointly.  A  decides 
to  pay  the  note  and  he  says  to  B :  I  am  going  to  pay  this  ; 
note  to  you,  to  the  exclusion  of  C,  as  it  appears  that  C  has  < 
assigned  his  interest  in  this  note  to  you  anyway.  A  pays 
the  entire  note  to  B.  Then  C  sues  A,  and  A  answers  that  ■ 
he  did  pay  the  note  to  B  as  the  entire  owner,  with  no  in-  i 
tention  that  C  should  in  anywise  benefit  from  said  pay- 
ment. A  further  pleads  that  B  has  an  assignment  from  C, 
legally  conveying  C's  interest  to  B,  and  that  C  does  not 
own,  and  did  not  own,  at  the  time  payment  was  made,  any 
interest  in  the  note  of  any  kind  or  character. 

The  case  is  tried,  and  it  is  established  that  B  does  not 
have  a  valid  assignment  from  C,  and  all  defenses  pleaded 
fail,  and  judgment  is  entered  for  C.  After  this  occurs,  A 
takes  the  position  that  although  he  did  plead  that  he  made 
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the  payment  to  B  individually,  and  in  disregard  of,  and  to 
,  the  exclusion  of  C,  he  now  claims  the  facts  to  be  that  he 
made  payment  to  B,  not  in  disregard  of,  or  to  tlie  ex- 
clusion of  C,  but  that  he  paid  B  as  a  joint  tenant  of  C. 
.      Can  anyone  say  that  such  a  situation  does  not  embrace 
i  the  repudiation  and  contradiction  of  what  A  did  by  assert- 
ing different  action,  for  the  purpose  of  changing  the  legal 
■  effect  of  the  action  previously  alleged  and  admitted?  We 
assert  that  in  such  a  case,  A  would  stand  committed  by 
his  pleadings,  and  would  not,   and   should  not,   be   later 
I  heard  to  say  that  payment  was  made  to  B  for  a  different 
purpose,  and  in  a  different  capacity,  than  that  in  which  it 
I  was  alleged,  pleaded  and  admitted. 

The  defendant  is  precluded  and  estopped  from  relying 
on  the  defense  of  payment  to  one  of  two  joint  tenants, 
I  since  it  pleaded  in  its  answ^er  and  admitted  that  payment 
:was  made-  to  Elizabeth  J.  Price,  to  the  exclusion  of  the 
plaintiff,  and  such  payment  was  intended  to  be  so  made. 
The  nature  of  the  payment  and  the  party  to  whom  made 
was  fixed  at  the  time  it  was  made. 

The  same  principle  applies  to  an  obligor  that  direct 
application  of  the  payment  to  one  debt,  and  then  later 
decides  that  it  is  more  desirable  to  have  application  made 
to  a  different  debt.  The  obligor  is  bound,  and  cannot 
exonerate  himself,  by  then  attempting  to  switch  the  appli- 
itcation  to  a  different  debt.  This  rule  is  stated  in  21  R.  C. 
[L.,  Sec.  94,  page  90,  that : 

''When  one  of  the  debts  or  items  of  account  is  il- 
legal, and  the  other  valid,  the  del)tor  may,  at  his  op- 
tion, apply  a  debt  to  either.  In  such  case,  an  appropri- 
ation upon  the  illegal  claim  is  as  valid  and  binding 
on  the  debtor  as  if  it  were  legal,  and  he  cannot  sub- 
sequently, without  the  creditor's  consent,  change  it 
and  have  it  applied  to  the  legal  demand." 
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II. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R.,  p. 
62),  set  out  above,  for  the  reason  that  defendant's  present 
claim  of  payment  to  one  of  several  joint  tenants  convicts 
defendant  of  actual  knowledge  of  fraud  practiced  on  plain- 
tiff by  his  co-tenant  and  this  eliminates  Sec.  1475,  Civ.  Code 
of  California,  as  a  defense. 

In  considering  further  defendant's  reversal  of  position 
as  to  whom  payment  was  made,  the  question  immediately 
arises  as  to  when  defendant  first  decided  and  determined 
that  it  was  making  payment  of  the  fund  in  question  to 
Elizabeth  J.  Price  as  a  joint  tenant  of  the  plaintiff. 

The  Court  will  note  that  by  the  finding  made  by  the 
court  in  this  cause,  it  is  found  that  a  transfer  of  plain- 
tiff's interest  in  the  575  shares  of  stock  was  made  on  the 
company's  books  op  February  19,  1929  (Finding  of  Fact 
IX,  Tr.  R.,  p.  42),  and  Dividend  Order  No.  13157  (on 
which  plaintiff's  name  did  not  appear),  and  Dividend 
Order  No.  12743  was  received  by  the  defendant  on  De- 
cember 11,  1928  (Finding  X,  Tr.  R.,  p.  42,  and  Finding 
VII,  Tr.  R.,  p.  39). 

The  first  payment  made  to  Elizabeth  J.  Price  on  the 
fund  in  suit  on  Dividend  Order  No.  13157  was  made  after 
date  of  said  order,  namely,  March  18,  1929  (Finding  XII, 
Tr.  R.,  p.  45,  Finding  XX,  Tr.  R.,  p.  53). 

It  therefore  clearly  appears  that  every  dollar  paid  to 
Elizabeth  J.  Price  involved  in  this  suit  was  made  after 
the  dividend  orders  and  assignments  were  received,  held 
by  defendant  to  be  valid,  and  transfer  made  to  Elizabeth 
J.  Price  and  George  E.  Burton  on  the  books  of  the  defend- 
ant company. 

In  this  connection  it  must  be  remembered  that  the  de- 
fendant company  had  duties  to  perform  that  were  bind- 
ing on   it   when   these   dividend   orders   and   assignments 
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were  received.  It  could  not  throw  them  in  the  file  and  say : 
"We  are  not  going  to  bother  with  these  dividend  orders 
or  assignments,  or  decide  anything  about  them.  We  don't 
care  whether  they  are  valid  or  invalid.  The  stock  is  held 
in  joint  tenancy  and  that  is  enough  for  us." 

The  defendant  was  bound  to  act  at  its  peril  to  exercise 
due  diligence  in  protecting  the  interests  of  its  stockholder. 

The  case  of  Tafft  v.  Presidio  R.  R.  Co.,  84  Calif.  131, 
24  Pac.  436,  declares  the  law  to  be : 

"The  bank  or  other  corporation,  and  also  defend- 
ants, are  trustees  to  a  certain  extent  to  the  stock- 
holders— that  is  for  the  protection  of  the  individual 
interests — cannot  be  denied.  They  are  alike  trustees 
of  the  property  and  of  the  title  of  each  owner.  They 
have  in  their  keeping  the  primary  evidence  of 
title,  and  they  are  justly  held  to  proper  diligence  and 
care  in  its  preservation." 

Again,  in  the  case  of  Cooper  v.  Spring  Valley  Water, 
171  Calif.  158,  153  Pac.  936,  the  court  said : 

"The  company  with  respect  to  its  capital  stock 
issued  and  delivered  to  third  persons,  and  with  re- 
spect to  conflicting  claims  of  different  persons  to 
the  same  stock,  and  the  right  to  each  to  have  a  trans- 
fer thereof,  occupied  a  fiduciary  relation  to  both.  Its 
action  in  transferring  the  stock  would  operate  to 
clothe  the  transferee  with  apparent  legal  title  to  the 
stock.  It  was  therefore  bound  to  exercise  good  faith 
in  its  determination  of  the  matter." 

It  is  evident  that  when  said  assignments  and  dividend 
orders  were  received,  the  defendant  company  was  duty- 
bound  to  decide  how  they  would  be  treated.  If  they  were 
valid,  the  joint  tenancy  between  Elizabeth  J.  Price  and 
the  plaintiff  Lester  Hurley  was  ended.  To  end  this  joint 
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tenancy  and  convey  the  interest  of  Hurley  was  the  mani- 
fest object  and  purpose  of  the  instruments.  If  the  com- 
pany accepted  them  and  acted  on  them  as  valid  assign- 
ments, it  would  be  compelled  to  proceed  on  the  basis  that 
the  plaintiff  had  no  further  interest  in  said  dividends  and 
stock  rights,  and  the  joint  tenancy  was  ended  accordingly. 
Payment  thereafter  would  have  to  be  made  to  Elizabeth 
J.  Price  as  the  legal  successor  and  assignee  of  the  plain- 
tiff's interest. 

In  other  words,  the  defendant  either  recognized  the 
plaintiff  as  a  joint  tenant,  after  the  receipt  of  said  assign- 
ments and  dividend  orders  and  disregarded  the  assign- 
ments and  dividend  orders  as  invalid,  or  it  accepted  the 
dividend  orders  as  valid  and  thereafter  refused  to  recog- 
nize the  plaintiff  as  a  joint  tenant.  How  could  it  do  both? 

If,  on  the  other  hand,  it  paid  Elizabeth  J.  Price  as  a 
joint  tenant  of  plaintiff  (as  now  asserted),  it  could  only 
do  so  on  the  basis  that  plaintiff's  interest  and  ownership 
had  not  ended,  but  was  still  recognized  by  the  company. 
The  only  basis  on  which  the  plaintiff's  interest  as  a  joint 
tenant  could  have  continued  would  be  on  the  basis  that 
the  assignments  and  dividend  orders  were  invalid  and 
were  so  considered  by  the  defendant. 

Consequently,  defendant  had  to  disregard  the  assign- 
ments and  treat  them  as  invalid  if  it  did  what  it  asserts, 
namely,  made  payment  to  Elizabeth  J.  Price  as  a  joint 
tenant  of  the  plaintiff,  Lester  W.  Hurley.  This,  of  neces- 
sity convicts  the  defendant  of  knowledge  that  the  assign- 
ments and  dividend  orders  were  illegal  and  fraudulent, 
and  known  to  be  so  by  the  defendant,  to  justify  such  action 
on  the  part  of  the  defendant.  If  it  considered  the  assign- 
ments valid,  it  would  have  had  no  reason  to  make  any 
payment  to  Elizabeth  J.  Price  as  a  joint  tenant  of  plain- 
tiff. 
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We  submit,  therefore,  that  if  the  defendant  company 
paid  Eliza])eth  J.  Price  as  a  joint  tenant,  after  having 
decided  (as  it  must  have  done)  in  order  to  make  payment 
to  Elizabeth  J.  Price  as  a  joint  tenant  that  the  assignment 
and  dividend  orders  furnished  by  Elizabeth  J.  Price  were 
illegal  and  invalid,  it  would  be  paying  a  joint  tenant  with 
the  knowledge  of  the  fraud  p]lizabeth  J.  Price  was  at- 
tempting to  perpetrate  on  her  co-tenant,  Lester  W.  Hurley, 
through  said  fraudulent  assignments,  and  defendant  for 
this  reason  alone  would  not  be  exonerated  by  such  pay- 
ment, and  Sec.  1475,  Civ.  Code  of  Calif.,  could  in  no  man- 
ner constitute  a  defense.  Restatement  of  Contract,  Sec. 
131   (2). 


III. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R.,  p. 
62),  set  out  above,  for  the  reason  that  when  a  dividend  is 
declared  and  set  aside,  it  is  immediately  severed  from  the 
stock  and  title  thereto  vests  in  each  stockholder  individually, 
and  Sec.  1475,  Civ.  Code,  can  have  no  application. 

We  earnestly  direct  the  Court's  attention  to  the  fact 

that  the   fund  involved   in  this   case   is   not  just   a  fund 

^  derived  from  personal   property   charged   to   be   held   in 

Joint  tenancy.  The  fund  (dividends)  involved  herein  falls 

-in  a  special  class  and  is  therefore  subject  to  the  special 

•rules,  limitations  and  controls  fixed  by  the  law  relative  to 

dividends  only.  The  funds  out  of  which  dividends  can  be 

ipaid,   the  time   when   dividends   vest   in   stockholder,   the 

idistinction   between    dividends   and   earnings,    as   well    as 

cdistinction  between  dividends  and  the  aggregate  corporate 

property  are  determined  and  controlled,  not  by  the  gen- 

'val  law  relative  to  income  from  personal  property,  1)ut 

by  the  law  applicable  to  corporate  dividends  alone. 
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It  follows  that  the  law  dealing  with  dividends  and  their 
ownership  constitutes  the  law  to  which  we  must  look  to 
determine  the  nature  of  the  title  or  ownership  of  the 
parties  interested  in  the  fund  involved  in  this  suit.  The 
fundamental  question  arises,  therefore,  whether  or  not 
the  dividends  claimed  by  the  plaintiff  constitute  a  fund 
which  was  held  or  owned  })y  the  plaintiff  jointly  with 
Elizabeth  J.  Price  and  George  E.  Burton,  so  as  to  make 
the  payment  of  said  fund  to  one  a  discharge  of  the  obliga- 
tion to  all. 

This  question  cannot  be  answered  by  assuming,  as  has 
been  done  in  this  case,  that  funds  in  the  form  of  dividends 
derived  from  stock  held  in  joint  tenancy,  although  declared 
and  set  aside,  as  a  matter  of  course  constitute  a  fund, 
likewise  held  in  joint  tenancy  (as  joint  creditors)  and 
consequently.  Section  1475  of  the  California  Civil  Code 
applies. 

As  pointed  out  above,  it  is  not  properly  the  burden  of 
the  plaintiff  to  establish  that  the  California  Civil  Code, 
Section  1475,  does  not  apply,  but  it  is  the  primary  burden 
of  the  defendant  to  plead  and  prove  that  it  does  apply, 
as  this  was  the  defense  upon  which  the  defendant  in 
finality  relied.  To  support  this  burden  it  is  imperatively 
necessary  for  the  defendant  to  establish  under  the  law 
that  dividends  declared  and  set  aside  by  the  defendant 
on  stock  held  in  joint  tenancy,  constitutes  a  fund  owed  to 
joint  tenants  as  creditors.  Further,  that  the  payment  of 
said  fund  was  made  in  good  faith  to  Elizabeth  J.  Price 
and  not  with  callous  disregard  of  plaintiff's  rights  as  a 
co-obligee  (if  he  was  a  co-obligee) ;  that  said  payment  was 
made  for  the  benefit  of  all  co-obligees,  and  not  Elizabeth 
J.  Price  alone,  as  alleged  in  defendant's  answer  and  as 
admitted  by  defendant  in  pretrial  stipulation  (Tr.  R., 
pp.  26-27-28). 
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The  law  is  well  established  that  joint  tenancies  are 
looked  upon  with  disfavor  under  the  law,  and  it  cannot 
be  assumed  that  when  stock  is  held  in  joint  tenancy  that 
the  law  has  established  that  the  scope  of  joint  tenancy  is 
such  that  it  reaches  out  and  impresses  upon  or  imparts 
to  the  dividends  derived  from  such  stock,  the  joint  ten- 
ancy and  joint  creditors  status,  in  the  dividends  so  de- 
clared. Both  the  logic  and  the  rulings  on  the  point  are  all 
to  the  contrary  and  fail  to  support  the  theory  that  wiien 
stock  is  held  in  joint  tenancy  this  form  of  holding  follows 
the  dividends  when  declared  and  set  aside  and  imparts 
to  such  dividends  the  same  form  of  holding  or  ownership 
as  that  by  which  the  stock  itself  is  held. 

It  has  been  repeatedly  held  that  dividends  do  not  even 
follow  the  ownership  of  the  stock  itself  after  they  have 
been  declared  and  set  aside  for  payment.  To  get  clearly 
before  the  Court  the  line  of  demarkation  that  has  been 
laid  down  by  the  law  as  between  stock  and  dividends,  let 
us  assume  that  A  owns  stock  in  a  corporation ;  that  a 
dividend  is  declared  and  set  aside  for  payment  on  De- 
cember 8,  1948,  paya])le  December  20,  1948.  A  assigns 
his  stock  to  B,  December  9,  1948.  B  gets  the  stock,  but 
the  dividends  so  declared  remain  the  propert}^  of  A.  This 
is  true  although  B  is  the  unquestioned  owner  of  the  stock 
when  the  dividend  is  paid  and  is  therefore  entitled  to  full 
possession  and  control  of  said   stock. 

In  the  case  of  Wheeler  v.  Northwestern  Sleigh  Co.,  39 
j  Fed.  347,  the  plaintiff  was  the  owner  of  shares  of  stock 
i  in  a  corporation  which  he  sold  to  Chapman  and  Goss. 
j  At  the  time  the  stock  was  sold  a  dividend  had  been  de- 
I  Glared  thereon,  viz.,  ^iarch  1,  1886,  payable  May  1  and 
'  July  1,  1886.  The  defendant  paid  the  dividend  to  Chap- 
i  man  and  Goss  and  thereafter  plaintiff  brought  his  suit 
to  recover  the  dividend.  The  court  said: 
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"By  the  declaration  of  a  dividend,  however,  the 
earnings  to  the  extent  declared  are  separated  from 
the  general  mass  of  the  property  and  appropriated 
to  the  then  stockholders  who  become  creditors  of  the 
corporation  for  the  amount  of  the  dividend.  *  *  *  The 
earnings  represented  by  the  dividend,  although  the 
fruit  of  the  general  property  of  the  company  are 
no  longer  represented  by  the  stock  but  become  a  debt 
of  the  company  to  the  individual  who  at  the  time  of 
the  declaration  of  the  dividend  was  the  owner  of 
the  stock.  That  the  dividend  is  payable  at  a  future 
date  can  work  no  distinction  in  the  right.  The  debt 
exists  from  the  time  of  the  declaration  of  the  divi- 
dend, although  payment  is  postponed  for  the  con- 
venience of  the  company.  The  right  became  fixed  and 
absolute  by  the  declaration.  This  right  could,  of 
course,  be  passed  with  the  stock  by  special  agree- 
ment but  not  otherwise.  The  dividend  would  pass  as 
an  incident  of  the  stock  *  *  *  the  dividends  are  earn- 
ings growing  out  of  the  stock,  but  when  declared  are 
immediately  separated  from  it  and  exist  independ- 
ently of  it.  They  are  happily  likened  in  the  case  last 
cited  to  fallen  fruit,  which  does  not  pass  with  the 
sale  or  gift  of  the  tree.  *  *  *  Judgment  for  plaintiff." 

McLaren  v.  Planing  Mill  Co.,  117  Mo.  Apps.  40,  93  S. 
W.  819,  1.  c.  822,  involved  a  suit  by  the  plaintiff  to  compel 
the  defendant  to  pay  a  dividend  which  defendant  company, 
after  passing  a  resolution  declaring  the  same  sought  to 
rescind  and  nullify.  The  court  held: 

''From  these  considerations  we  are  persuaded  that 
the  mere  declaration  of  the  dividend  itself,  without 
the  setting  aside  of  the  fund  creates  a  debt  and  that 
when  the  learned  text-writers,  supra,  employ  the 
terms  'set  aside,'  'set  apart,'  and  'actually  set  apart,' 
as  above  pointed  out,  they  proceed  upon  the  theory 
and  principle,  supra,  that  the  act  of  declaring  a  divi- 
dend, operating  as  it  does,  as  an  actual  severance  of 
the  dividend  from  the  stock  and  corpus  of  the  corpo- 
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rate  property  and  estate,  is  iijso  facto,  in  and  of  it- 
self, the  setting  apart,  setting  aside,  and  segregating 
such  dividend  in  the  sense  that  it  creates  an  immedi- 
ate right  of  the  stockliolder  to  demand  and  recover 
the  same  when  due,  inasmuch  as  therehy  it  is  actually 
severed  and  segregated  from  the  other  property." 

On  this  point  the  court  said : 

"Wherefore  it  appears  that  tlie  principle  obtains 
that  the  mere  declaration  of  the  dividend,  without 
more,  by  competent  authority  under  proper  circum- 
stances, creates  a  debt  against  the  corporation  in 
favor  of  the  stockholder  the  same  as  any  other  gen- 
eral creditor  of  the  concern;  whereas,  the  setting 
apart  of  a  fund  after  or  concurrent  with  the  declara- 
tion, out  of  which  the  debt  thus  created  is  to  be  paid, 
passes  one  step  further  toward  securing  the  payment 
of  the  identical  fund  to  the  shareholder  inasmuch  as 
the  law  treats  the  setting  apart  of  such  fund  as  a 
payment  to  the  corporation  as  a  trustee  for  the  use  of 
the  stockholder,  on  which  fund  the  stockholder  has  a 
lien,  and  to  which  fund  he  has  rights  superior  to  the 
general  creditor  *  *  *  the  doctrine  is  that  by  the  mere 
declaration,  the  dividend  becomes  immediatly  thereby 
separated  and  segregated  from  the  stock  and  exists 
independenthj  of  it;  that  the  right  thereto  becomes 
at  once  immediately  fixed  and  absolute  in  the  stock- 
holder, and  from  thenceforth  the  right  of  each  indi- 
vidual stockholder  is  changed  by  the  act  of  declara- 
tion from  that  of  partner  and  part  owner  of  the  cor- 
porate property  to  a  status  absolutely  adverse  to 
every  other  stockholder  and  to  the  corporation  itself, 
insofar  as  his  pro  rata  proportion  to  the  dividend  is 
concerned."   (Citing  many  cases.)    (Emphasis  ours.) 

The  rule  was  laid  down  in  Smith  v.  Taecker,  133  Califor- 
nia App.  351,  352,  24  Pac.  (2d)  182,  where  the  court  said: 

''Upon  the  declaration  of  a  dividend  by  the  Board 
of  Directors  of  a  corporation,  the  share  of  each  stock- 
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holder,  vests  in  him  as  an  individual.  (Citing  cases.) 
It  makes  no  difference  when  the  assets  were  accum- 
ulated. 14  C.  J.  818.  It  is  universally  held  that  a  mere 
declaration  of  a  dividend  creates  a  debt  against  a 
corporation  in  favor  of  the  stockholders,  as  individ- 
uals." (Emphasis  ours.) 

It  will  he  noted  that  in  the  case  of  Smith  v.  Taecker, 
supra,  that  the  court  specifically  holds  that  when  a  divi- 
dend is  declared,  the  share  vests  in  him  as  an  individual. 
This  language  cannot  be  construed  to  mean  that  when  a 
dividend  is  declared  it  vests  in  each  stockholder  his  share 
in  the  dividend  in  the  manner  and  form  in  which  said 
stock  was  held  on  which  said  dividend  was  declared.  When 
debts  are  created  in  favor  of  stockholders  as  individuals 
it  is  difficult  to  understand  how  their  individual  holdings 
can  be  turned  into  a  joint  tenancy  automatically  and  with- 
out any  action  on  the  part  of  the  individuals  involved.  As 
above  indicated,  the  plaintiff  who  was  the  owner  of  the 
stock  on  the  day  the  dividends  were  declared  was  held  to 
be  entitled  to  the  dividends  and  not  the  subsequent  trans- 
feree of  the  shares. 

In  the  case  of  Jerome  v.  Cogswell,  204  U.  S.  1,  1.  c.  7,  8, 
the  court  said: 

"The  right  to  receive  what  might  ultimately  be 
realized  from  the  fund  set  apart  became  therefore  ir- 
revocably vested  in  those  who  were  shareholders  on 
June  9th,  1900,  and  their  assigns  are  now  entitled  to 
whatever  is  to  be  distributed  from  it." 

Again,  let  is  assume  that  A  owns  stock.  A  dividend  is 
declared  and  set  aside  December  8,  1948,  payable  Decem- 
ber 20,  1948.  A,  by  specific  bequest,  wills  said  stock  to  B. 
A  dies  December  9,  1948.  B,  under  the  will,  gets  the  stock, 
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but  the  dividends  go  to  the  residuary  estate  of  A,  and  B 
has  no  title  or  interest  in  said  dividends. 

De  Gendre  v.  Kent,  L.  R.,  4  Eq.  283  (1867),  was  a  case 
in  which  a  dividend  was  declared  upon  certain  shares  of 
stock  held  by  testatrix  and  declared  payable  on  July  15, 
1865,  and  Jan.  15,  1866.  Testatrix  died  on  the  31st  day  of 
December,  1865.  The  court  held: 

''x\s  soon  as  the  dividend  was  declared,  although 
payment,  for  convenience  of  the  company,  w^as  post- 
poned until  the  following  January,  from  that  mo- 
ment the  testatrix  became  entitled  to  it,  although  she 
could  not  have  then  recovered  it,  and  it  would  have 
passed  to  her  legatee  and  she  specifically  bequeathed 
it.  I  cannot  distinguish  it  from  the  case  of  a  bill  of 
exchange  at  six  months  given  by  the  company,  upon 
which,  although  payment,  for  the  convenience  of  the 
company,  is  postponed,  a  present  claim  would  arise. 
'  This  dividend,  therefore,  which  was  earned  in  the  life- 
time of  the  testatrix,  though  declared  payable  at  a 
future  time,  was  a  debt  due  to  her  at  the  time  of  her 
death,  and  formed  part  of  the  corpus  of  her  estate. 
She  has  given  the  tree  to  the  plaintiff,  but  as  to  this 
particular  fruit  it  seems  to  have  fallen  during  her 
(testatrix)   lifetime." 

In  the  case  of  Brundage  v.  Brundate,  60  N.  Y.  544,  the 
will  of  B  bequeathed  to  S  10  shares  of  stock  in  N.  Y.  C.  R. 

,  R.  Co.  The  company,  after  the  execution  of  the  will  and 
before  testator's  death,  issued  to  its  stockholders  what 
were  styled  ''interest  certificates."  In  an  action  by  the 

1  legatees  to  compel  delivery  of  said  interest  certificates  in 
connection  with  the  stock  certificates,  it  was  held  that  the 

"legatee  took  the  specific  number  of  shares  of  stock 
as  they  were  at  the  time  of  the  testator's  death  and 
could  claim  no  right  to,  or  interest  in,  the  certifi- 
cates." 
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The  court  further  held: 

"And  where  he  has  bequeathed  shares  of  capital 
stock,  as  such,  no  dividends  thereon  declared  and  re- 
ceived by  him  in  his  lifetime  passed  to  the  legatee  of 
the  stock,  as  attached  or  accessory  thereto.  If  the 
testator  in  this  case  had  made  just  the  bequest  he 
did  make  of  these  shares  of  capital  stock,  and  had 
also,  in  expressed  terms,  made  bequeset  to  a  differ- 
ent legatee  of  these  certificates,  can  there  be  any 
doubt  but  that  if  they  are  valid  instruments,  they 
would  have  passed  to  that  legatee?" 

In  the  case  of  Sanitarium  v.  McCune,  112  Mo.  Apps. 
332,  1.  c.  336,  87  S.  W.  93,  the  court  declares  the  law  to  be : 

' '  The  general  rule  stated  in  the  briefest  way  is  that 
a  dividend  belongs  to  the  one  who  is  the  owner  of  the 
stock  at  the  time  when  the  dividend  is  actually  de- 
clared, irrespective  of  the  time  when  it  is  earned,  al- 
though it  may  be  made  payable  at  a  future  date  (cit- 
ing many  cases).  *  *  *  Indeed  the  law  is  well  set- 
tled to  the  effect  that  he  who  owns  stock  at  the  time 
the  dividends  are  declared,  owns  also  the  dividends 
and  it  is  immaterial  when  the  dividends  accrued, 
whether  before  or  after  the  death  of  the  testator,  as 
the  time  the  law  fixes  in  adjusting  the  ownership  of 
the  dividends  is  the  time  when  the  dividends  were 
declared  and  thus  severed  from  the  stock  of  which 
theretofore  they  are  treated  as  incident  and  if  there 
was  in  this  case  a  bequest  of  the  bank  stock,  there 
would  be  no  difficulty  in  agreeing  with  appellant  in 
its  contention."  (Emphasis  ours.) 

In  the  matter  of  Kernochan,  104  N.  Y.  618,  11  N.  E.  149. 
In  this  case  by  the  will  of  N,  a  trust  fund  Avas  created 
by  the  terms  of  which  the  executors  of  said  trust  estate 
were  authorized  'Ho  receive  the  rents,  interest,  and  in- 
come," for  the  use  of  testator's  widow  during  her  life- 
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time,  remainder  to  beneficiaries  named.  The  trust  in- 
cluded certain  shares  of  stock  on  which  stock  on  April 
14,  1881,  a  dividend  of  $25,000  was  declared,  payable  May 
2,  1881.  The  testator  died  the  night  of  April  20,  1881. 

Held: 

"That  as  soon  as  the  dividend  was  declared  the 
owner  of  the  shares  is  entitled  to  it,  and  it  became 
a  part  of  his  estate;  and  that  the  dividends  to  which 
the  life  tenant  was  entitled  as  income  were  only  those 
declared  after  the  testator's  death." 

Thus  we  see  that  whether  by  will  or  conveyance  the 
dividends  when  once  declared  and  ''set  aside"  are  not 
carried  over  to  the  new  owner  of  the  stock.  The  dividends 
remain  as  a  part  of  the  personal  property  of  the  owner 
of  the  stock  at  the  time  the  dividend  is  declared.  Further, 
wh-en  the  dividend  is  not  only  declared  but  "set  aside" 
for  payment  it  becomes  a  special  fund  or  deposit  paid  to 
I  the  corporation  and  held  by  the  corporation  for  the  stock- 
holders. The  stockholder  is  entitled  to  "payment  of  the 
identical  fund."  McLaren  v.  Planing  Mill  Co.,  117  Mo. 
App.  40,  93  S.  W.  819. 

The  reason  for  the  course  dividends  take  is  clear.  A 
severance  occurs  between  the  stock  and  the  dividends  the 
moment  the  dividend  is  declared  and  the  dividend  imme- 
diately and  instantly  vests  irrevocably  in  the  individual 
[stockholder  and  exists  thereafter  separate  and  apart  from 
\\the  stock.  It  cannot  be  carried  forward  by  a  sale  or  be- 
quest of  the  stock  because  it  is  no  longer  a  part  of  the 
stock,  has  no  relation  to  it,  and  is  in  no  manner  connected 
with  it. 

If  the  dividend  exists  separate  and  apart  from  the 
stock  so  that  it  cannot  even  l)e  conveyed  or  assigned  by 
the  sale  of  the  stock  itself  or  by  will  of  the  stock  itself, 
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by  what  reason  can  it  be  said  that  it  is  any  longer  con- 
trolled or  affected  by  the  form  of  ownership  of  the  stock 
from  which  it  has  been  severed,  separated  and  segregated? 
The  form  of  ownership  in  which  the  stock  is  held  could 
have  no  more  effect  upon  the  form  of  ownership  of  the 
dividends  when  once  declared  and  set  aside  than  could  the 
joint  ownership  of  one  piece  of  property  held  by  A  and  B 
control  or  affect  the  form  of  ownership  of  another  and 
separate  piece  of  property  owned  by  A  and  B  as  partners 
or  as  individuals. 

Now,  let  us  further  assume  A,  B  and  C  own  stock  in 
joint  tenancy.  A  dividend  is  declared  and  set  aside  on 
December  8,  1948,  payable  December  20,  1948.  C  dies  De- 
cember 9,  1948.  The  stock  goes  by  right  of  survivorship 
to  A  and  B,  but  the  one-third  share  of  the  dividends  does 
not  pass  by  survivorship  to  A  and  B  but  goes  to  the  heirs 
or  legatees  of  C. 

The  case  of  Wahnsley  v.  Foxliall,  40  L.  J.  Chancery,  28, 
reported  in  Law  Journal,  1871,  new  series,  40  Equity,  is 
decisive  of  the  question  here  involved.  In  this  case  a  joint 
tenancy  was  created  in  favor  of  several  parties  by  the 
terms  of  which  the  income  was  payable  to  said  parties 
during  their  joint  lives.  The  income  was  accumulated  and 
upon  the  death  of  one  of  said  joint  tenants  the  question 
was  raised  as  to  whether  his  personal  representative  was 
entitled  to  his  share  or  whether  the  whole  belonged  to  the 
survivors.  We  quote  the  short  opinion,  which  is  as  follows : 

''Lord  Eomily,  M.  R.,  Nov.  19,  1870— Joint  tenancy 
— Income — Right  of  survivors.  A  joint  tenancy  in 
income  is  severed  as  to  each  installment  as  it  becomes 
payable,  without  actual  payment. 

A  fund  was  settled  upon  trust  to  pay  the  income 
thereof  to  a  number  of  infants  during  their  joint 
lives.   During  their   infancies   the   income   for   many 
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years  was  accumulated.  One  of  them  having  died,  the 
question  was  raised  whether  his  personal  representa- 
tive was  entitled  to  a  share  of  the  accumulations  or 
whether  the  whole  belonged  to  the  survivors.  Mr. 
Nalder  submitted  the  question  that  the  infants  were 
joint  tenants  of  the  income  and  there  had  been  no 
severance. 

Mr.  Gates  appeared  to  support  the  contrary  view 
but  was  not  heard. 

The  Master  of  the  Rolls  was  clearly  of  opinion  that 
as  soon  as  any  part  of  the  income  became  payable, 
the  joint  tenancy  in  that  j)art  was  severed,  and  con- 
sequently that  the  personal  representative  of  the 
deceased  was  entitled  to  a  share  of  the  accumula- 
tions." (Emphasis  ours.) 

It  follows  that  if  the  right  of  survivorship  cannot  carry 
the  dividend,  once  declared  and  set  aside,  over  to  the 
survivor,  it  is  clear  that  the  dividend  when  once  declared 
is  not  held  in  joint  tenancy  but  that  a  severance  has  im- 
mediately occurred  upon  its  declaration. 

In  this  connection  we  call  attention  to  the  definition  of 
severance  as  stated  in  Black's  Law  Dictionary,  page  1088: 

"In  estates.  The  destruction  of  any  one  of  the 
unities  of  a  joint  tenancy.  It  is  so  called  because  the 
estate  is  no  longer  a  joint  tenancy  but  is  severed." 

Joint  tenancy  may  be  broken  (severed)  and  the  joint 
tenancy  status  destroyed,  even  by  conversance  by  one  of 
the  joint  tenants  to  a  stranger.  Obenvise  v.  Poulos,  124 
I'al.  App.  247,  12  Pac.  (2d)  156,  1.  c.  158. 

The  frequent  and  recurrent  use  of  the  term  severance 
by  the  courts  in  declaring  that  "when  the  dividends  were 
declared  and  thus  severed  from  the  stock"  leaves  no  doubt 
las  to  the  meaning  of  the  language  and  its  significance  in 
terminating  anj'  further  possible  claim  that  a  joint  ten- 
ancv  continues  to  exist  therein. 
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In  England,  where  the  rule  embodied  in  Civil  Code  of 
California,  Section  1475,  is  recognized,  the  court  neverthe- 
less refused  to  extend  it  to  apply  where  a  trust  or  charge 
was  involved.  Matson  v.  Dennis,  46  E.  Rep.  952  (1864),  4 
DE.  S.  J.  and  S.  345. 

The  court  said: 

"The  deed  of  conveyance  was,  however,  only  exe- 
cuted by  one  of  them,  and  he  signed  a  receipt  indorsed 
on  the  deed,  acknowledging  by  such  receipt  the  pay- 
ment of  the  3000-L  "to  us."  The  deed  was  not  exe- 
cuted, nor  was  any  receipt  signed  by  Mr.  M'Leay, 
who  is  not  proved  to  have  been  dead  at  the  time,  nor 
is  he  indeed  proved  to  be  now  dead. 

The  question  is,  whether  when  an  equitable  charge 
is  vested  in  two  persons — and  as  I  will  assume  as 
joint  tenants — the  money  can  be  paid  to  one  without 
any  special  authority  from  the  other  so  as  to  dis- 
charge the  estate.  I  am  not  speaking  of  an  action.  I 
am  speaking  of  discharging  an  equitable  burden  upon 
an  estate,  and  so  discharging  the  estate. 

In  my  judgment,  and  in  the  absence  of  special  cir- 
cumstances such  as  are  not  shown  to  exist  in  the  pres- 
ent case,  that  cannot  be  done.  The  purchaser  is  en- 
titled to  have  it  taken  here,  that  Mr.  M'Leay  was 
alive  at  the  time,  and  that  some  money  has,  without 
any  consent  on  his  part,  been  paid  to  the  other  joint 
tenant  or  tenant  in  common.  That,  I  repeat,  in  my 
judgment,  does  not  discharge  the  estate  in  equity." 
(Emphasis  ours.) 

The  case  of  Swartzhaugh  v.  Sampson,  11  Calif.  App. 
(2d)  451,  54  Pac.  (2d)  73,  declares  four  elements  must 
exist  for  the  creation  of  a  joint  tenancy,  namely: 

"Unity  of  interest,  unity  of  title,  unity  of  time, 
unity  of  possession.  But  the  distinguishing  incident 
is  a  right  of  survivorship.  (1  Cruise  359,  Sec.  27;  2 
Crabb's  Real  Property,  Sec.  2306).  *  *  *  An  estate  in 
joint  tenancy  can  be  severed  by  destroying  one  or 
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more  of  the  necessary'  unities,  either  by  operation  of 
hiw,  by  death,  etc."  (P^mphasis  ours.) 

It  is  evident  from  all  of  the  cases  on  the  point,  both  in 
California  and  elsewhere,  that  the  "distinguishing  incident 
— right  of  survivorship" — does  not  exist  as  to  dividends 
declared  and  set  aside.  This  fact  alone  is  decisive  as  to 
the  applicability  of  Civ.  Code  1475  to  the  fund  involved 
herein. 

All  the  cases  on  the  question,  as  well  as  the  logic  of 
the  situation,  conclusively  establishes  that  while  the  right 
of  survivorship  in  stock  held  in  joint  tenancy  will  carry 
to  the  survivor,  the  stock  as  well  as  the  dividends  declared 
after  the  stock  is  passed  by  survivorship,  the  rule  of  sur- 
vivorship can  in  no  manner  pass  the  dividends  declared 
before,  for  the  very  good  reason  that  when  the  transfer 
by  survival  takes  place,  the  prior  declared  dividends  have 
been  severed  from  the  stock  and  are  not  a  part  of  the 
property  upon  which  the  right  of  survivorship  operates. 

Now,  as  indicated  in  the  authorities  above  cited,  a  divi- 
dend has  been  happily  likened  to  the  fallen  fruit  from  a 
tree.  The  sale,  conveyance  or  gift  of  the  tree  does  not 
carry  with  it  title  to  or  ownership  in  the  fallen  fruit.  If 
ownership  in  the  fallen  fruit  (dividend)  by  sale,  convey- 
ance or  gift  of  the  tree  (stock)  does  not  pass,  then  how 
can  the  form  of  ownership  by  which  the  tree  was  held  be 
j imported  or  attached  to  the  fallen  fruit  (dividend)! 

No  California  case  has  been  found  that  lays  down  any 
different  rule  than  those  stated  in  the  cases  above  cited. 

The  case  of  Fish  v.  Secnriti/-First  National  Bank,  31 
Calif.  (2d)  378,  89  Pac.  (2d)  10,  has  been  referred  to  as 
holding  that  dividends  from  stock  held  in  joint  tenancy 
retain  a  joint  tenancy  character.  This  case  does  not  so 
hold. 
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In  the  Fish  case,  supra,  no  dividends  from  stock  de- 
clared and  set  aside  were  involved.  In  May,  1942,  1,000 
shares  of  stock  were  issued  in  joint  tenancy.  In  October, 
1942,  the  stock  was  sold  and  payment  made  therefor  to 
one  of  the  joint  tenants  in  her  own  name.  This  payment 
was  then  loaned  back  to  the  company  and  a  note  taken 
therefor.  The  issue  arose  between  the  surviving  joint 
tenant  and  the  personal  representative  of  the  deceased, 
and  not  between  the  obligor  and  the  excluded  joint  tenant. 

The  question,  therefore,  in  the  Fish  case,  supra,  was 
whether  or  not  the  proceeds  derived  from  the  sale  of  the 
stock  itself  and  thereafter  invested  in  other  property 
retained  its  joint  tenancy  status.  The  holding  that  it  did 
could,  well  be,  correct,  but  this  does  not  touch  the  ques- 
tion in  the  case  at  bar. 

The  fund  here  in  question  is  not  proceeds  from  the 
sale  of  joint  tenancy  stock,  but  dividends  declared  and 
set  aside  on  the  stock.  This  is  a  very  different  thing. 
Interest  on  a  note  held  in  joint  tenancy  is  not  controlled 
by  the  same  rules  as  dividends  on  stock.  It  has  never  been 
held  that  the  sale  by  endorsement  and  delivery  of  a  note 
would  not  carry  to  the  purchaser  the  due  and  unpaid 
interest.  However,  it  is  well  settled  that  the  sale  of  stock 
will  not  carry  to  the  purchaser  the  declared  and  unpaid 
dividends  on  the  stock  so  sold,  endorsed  and  delivered. 

It  is  apparent  that  on  the  sale  of  the  stock  the  proceeds 
derived  from  the  sale  stand  in  the  place  of  the  stock  itself. 
However  this  may  be,  it  does  not  follow  that  because  the 
proceeds  derived  from  the  sale  of  the  stock  and  reinvested 
retain  the  status  of  the  corpus  of  the  property  from  which 
the  fund  was  derived,  that  dividends  declared  and  set 
aside,  and  thereby  separated,  segregated  and  severed  from 
the  stock,  so  that  they  do  not  even  follow  the  ownership  of 
the  stock,  whether  said  ownership  be  obtained  by  sale,  gift 
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or  survivorship,  that  sueli  fund  is  impressed  with  the  joint 
tenancy  status. 

The  cases  above  cited  establish  the  general  rule  on  the 
question,  with  no  exceptions  stated.  Further,  Walmsley  v. 
Foxliall,  supra,  declares  the  same  rule  with  respect  to 
joint  tenancy. 

It  further  appears  from  all  the  cases  on  the  point  that 
when  a  dividend  is  not  only  declared  but  set  aside  for  pay- 
ment, a  trust  is  immediately  created  and  the  corporation 
is  held  to  have  paid  the  fund  to  the  corporation  for  the 
benefit  of  the  individual  stockholder.  The  corporation  be- 
comes a  trustee  or  stakeholder  of  the  fund  and  the  rela- 
tionship of  debtor  and  creditor  has  ceased  and  that  of 
trustee  and  cestui  que  trust  established.  The  cestui  que 
trust  (stockholder)  then  has  rights  therein  superior  to 
general  creditors. 

All  that  has  been  said  above  clearly  applies  to  all  cash 
dividends  on  the  575  shares  as  well  as  the  88  and  191 
shares.  As  to  the  stock  rights,  a  joint  tenancy  at  no  time 
ever  existed  in  these  rights  as  the  ownership  therein  was 
fixed  by  resolution  (Finding  XXVIII,  Tr.  K.,  p.  57)  in 
each  stockholder,  to  he  evidenced  by  warrants  trans- 
ferrable  by  endorsement  only. 

We  submit  that  Section  1475,  Calif.  Civil  Code,  has  no 
application. 

IV. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R.,  p. 
62),  because  the  defendant  knew  or  had  reason  to  know  of 
the  fraud  practiced  on  plaintiff  by  receipt  of  forged  assign- 
ments and  invalid  dividend  orders  which  carried  notice  and 
knowledge  ab  initio  to  defendant,  and  this  eliminates  Sec, 
1475,  Civ.  Code,  as  a  defense. 

It  is  a  well-established  principle  of  law  that  fraud 
vitiates  everything  it  touches. 
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Restatement  of  Contracts,  Sec.  131  (2d),  page  149, 
applies  this  principle  and  states  the  exception  that  exists 
with  respect  to  the  application  of  Section  1475  of  the 
Civil  Code  of  California.  Restatement  of  Contracts,  Sec- 
tion 31  (2)  declares  the  rule  to  be: 

"A  discharge  of  the  promissor  by  an  obligee  in 
fraud  of  a  co-obligee  is  inoperative  to  discharge  the 
promissor 's  duty  to  the  extent  of  the  co-obligee's 
interest  in  the  performance,  if  the  promissor  gives 
no  value,  or  knows,  or  has  reason  to  know  of  the 
fraud. ' ' 

(A)  Defendant  had  notice  or  actual  knowledge  of  fraud. 

In  the  case  at  bar  numerous  circumstances  were  estab- 
lished that  disclosed  that  the  defendant  did  have  actual 
notice  or  knowledge  that  fraud  was  being  perpetrated  on 
the  plaintiff  by  Elizabeth  J.  Price  and  George  E.  Burton. 
Limiting  reference  to  those  elements  which  are  before  this 
Court  by  the  findings  made,  we  direct  the  Court's  atten- 
tion to  the  unusual  circumstances  that  surrounded  the 
forged  assignments  which  occurred  at  the  outset  of  this 
fraudulent  transaction. 

Finding  of  Fact  IX  (Tr.  R.,  p.  41)  discloses  that  the 
assignments  on  the  575  shares  of  stock  were  made  up  and 
purportedly  executed  at  the  Brotherhood  State  Bank  of 
Kansas  City,  Kansas,  and  sent  to  the  defendant,  purport- 
ing to  assign  said  575  shares  of  stock  to  "Mrs.  Elizabeth 
J.  Price  or  George  E.  Burton."  These  forms  of  assign- 
ments were  received  by  the  defendant  January  22,  1929, 
apparently  with  no  signatures  guaranteed.  The  assign- 
ments were  returned  to  the  Brotherhood  State  Bank  with 
the  request  that  the  signatures  of  the  transferors  be  guar- 
anteed. On  February  1,  1929,  defendant  again  received 
said    assignments,    with    the    signatures    of    Elizabeth    J. 
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Price  and  George  E.  Burton  guaranteed,  but  no  guaranty 
of  the  signature  of  Lester  W.  Hurley. 

On    February   7,    1929,    defendant   again   returned    the 
forms  of  assignment,  suggesting  that  tlie  transferee  desig- 
nation be  changed  to  joint  tenancy,  and  again  requesting 
tliat  the  signature  of  plaintiff  be  guaranteed.  The  change 
in  the  designation  to  joint  tenancy  was  made  without  any 
knowledge  or  authority  on  the  part  of  the  plaintiff,  and 
the  fact  that  this  change  was  made  was  fully  known  to  the 
defendant  for  plaintiff's  purported  signature  was  on  the 
instruments  prior  to  the  change  in  the  form  of  assignment. 
Then    on    February    19,    1929,    defendant    received    the 
forms   of  assignment  with  the   alteration  which   changed 
j  completely  the  legal  effect  of  the  instruments,  and  for  this 
reason  alone  rendered  them  void,  with  the  guarantee  of 
the   purported   signature   of   Lester   W.   Hurley.    On   the 
!  basis  of  these  altered  instruments,  and  without  any  inquiry 
I  whatever  as  to  the  irregular  and  unusual  reluctance  to 
j  guarantee  the  purported  signature  of  the  plaintiff,  all  of 
isaid  stock  was  transferred  on  the  books  of  the  company. 
I     These  transfers,  therefore,  were  made  on  assignments 
ijthat  the  defendant  knew  were  altered;  that  said  altera- 
(tions  were  made  without  plaintiff's  consent    (Tr.   R.,   p. 
;40) ;  that  defendant  made  no  inquiry  of  plaintiff  concern- 
ing said  alterations  although  plaintiff's  address  was   of 
record  with  the  defendant  company  (Tr.  R.,  p.  40). 

The  great  majority  of  the  authorities  agree  that  an 
[alteration  made  under  such  conditions  vitiates  the  instru- 
[ment.  In  the  case  of  Davis  v.  Eppler,  38  Kan.  629,  1.  c. 
j633,  16  Pac.  793,  the  rule  is  stated : 

"It  is  the  policy  of  the  law  to  allow  no  tampering 
with  written  instruments.  The  holder  of  a  note  has 
no  right  to  alter  it  without  the  consent  of  all  the 
parties  interested,   and  such  unwarranted  alteration 
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should  make  it  null  in  his  hands,  no  matter  how  pure 
his  motives  may  have  been  in  making  the  alteration." 
Insurance  Company  v.  Martindale,  75  Kan.  142,  1.  c. 
146,  88  Pac.  559;  Commonwealth  National  Bank  v. 
Baugliman,  27  Okla.  175,  177,  111  P.  332. 


2  C.  J.  1174,  Sec.  4,  states  the  rule  to  be : 


* '  The  rule  supported  by  the  great  weight  of  author- 
ity is  that  if  the  legal  import  and  effect  of  the  instru- 
ment is  in  fact  changed,  it  does  not  matter  how 
trivial  the  change  may  be,  or  whether  it  may  be  bene- 
ficial or  detrimental  to  the  party  sought  to  be 
charged  on  the  contract  *  *  *  As  a  general  rule  any 
material  alteration  of  a  written  instrument  after  its  \ 
execution  by  a  party  claiming  thereunder  or  with 
privity,  w^ithout  the  authority  or  consent  of  the  other 
party  or  parties  to  the  instrument,  invalidates  the 
instrument." 

It  further  appears  that  all  of  these  assignments  bore 
the  purported  signature  of  Lester  W.  Hurley  (Tr.  R.,  p 
26),  whereas  the  stock  was  issued  to  Lester  Hurley  (Tr. 
R.,  p.  36),  and  therefore  the  acceptance  of  said  assign- 
ments was  in  violation  of  the  company's  rule  that  assign- 
ments must  be  executed  exactly  as  the  name  appears  on 
the  face  of  the  certificate  to  be  properly  executed  assign- 
ments. As  stated  by  the  trial  court  ''the  defendant  ac- 
cepted anything." 

It  cannot  be  said  that  the  defendant  is  without  notice 
or  knowledge  of  the  fraud  involved  in  these  assignments, 
which  embrace  actual  forgery,  when  it  accepted  and  acted  ■ 
on  the  assignments  with  knowledge  of  the  fact  that  they, 
were   not   properly  executed   assignments.    Further,   that, 
they  were  signed  under  such  circumstances  as  to  give  the 
company  notice  that  they  were  invalid  by  reason  of  spoli- 
ation and  alteration  subsequent  to  the  purported  signing. 
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It  must  also  be  remembered  that  defendant  must  have 
known  that  plaintiff  was  entitled  to  the  issue  in  his  name 
of  the  stock  warrants  provided  for  in  resolutions  of  the 
company  and  the  letter  explanatory  thereof  (Finding 
XXVIII,  Tr.  R.,  p.  57).  No  warrants  were  so  issued  and 
all  information  was  concealed  from  him. 

The  rule  of  law  applicable  to  this  situation  is  stated  in 
Karke  v.  Bingham,  123  Calif.  163,  55  Pac.  759,  as  follows: 

"This  is  but  the  declaration  of  the  equitable  rule 
enunciated  in  Section  19  of  the  Civil  Code.  Every  per- 
son who  has  actual  notice  of  circumstances  to  put  a 
prudent  man  upon  inquiry  as  to  a  particular  fact  has 
constructive  notice  of  the  fact  itself  in  all  cases  in 
which  by  prosecuting  such  inquiry  he  might  have 
'         learned  such  fact." 

Lady  Washington  Consolidated  v.  Wood,  113  Calif. 
842,  45  Pac.  809. 

'  It  is  evident  that  by  the  exercise  of  a  fractional  part 
af  the  diligence  the  defendant  owed  to  the  plaintiff  as  trus- 
tee of  his  property  that  it  could  have  ascertained  and  be- 
;3ome  fully  informed  of  the  fraud  being  perpetrated  upon 
the  plaintiff. 

It  had  ample  reason  for  distrust  and  suspicion,  as  well 
jis  the  opportunity  and  means  of  securing  full  informa- 
tion. When  plaintiff  finally  learned  of  the  fraud,  the  plain- 
"iff  responded  by  telegraph,  and  innnediately  disaffirmed 
ill  of  said  transactions  (Tr.  R.,  p.  47).  The  defendant 
therefore  stands  convicted  of  knowing  or  having  reason 
jo  know  of  the  fraud  and  irregularity  involved  in  said  as- 
signments, and  for  this  reason  alone  the  defense  now  re- 
ied  upon  California  Civil  Code,  Section  1475,  does  not 
md  cannot  apply. 
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(B)   Constructive  or  imputed  notice  of  fraud. 

It  has  been  found  and  conclusively  determined  that  the 
purported  signatures  of  Lester  W.  Hurley  appearing  on 
the  assignments  of  the  575  shares  of  stock  are  forgeries, 
and  that  this  finding  is  final,  binding  and  res  adjudicata 
between  plaintiff  and  defendant  herein  (Finding  XVII, 
Tr.  R.,  p.  50,  and  Conclusion  of  Law  I,  Tr.  R.,  p.  58). 

All  cash  dividends  on  said  stock,  as  well  as  all  stock 
rights,  were  paid  to  Elizabeth  J.  Price  after  said  forged 
instruments  were  received  by  the  defendant.  The  question 
therefore  arises  as  to  whether  or  not  said  payments  so 
made  on  these  shares  were  made  with  constructive  or  im- 
puted notice  of  fraud  being  perpetrated  against  plaintiff 
by  the  use  of  said  forged  instruments. 

There  can  be  no  question  but  that  the  law  places  a  duty 
on  a  corporation  to  make  no  transfer  of  stock  on  its  books 
or  to  otherwise  so  act  as  to  destroy  the  rights  or  interest 
of  a  stockholder  except  on  a  genuine  signature  of  a  stock- 
holder authorizing  the  action  taken. 

Confining  our  attention,  however,  to  the  effect  of  the 
forgery  itself,  on  the  question  of  knowledge  on  the  part  of 
defendant  as  to  the  fraud  involved,  it  becomes  immedi- 
ately evident  that  forgery  as  distinguished  from  fraud  of 
other  types  and  character  carry  notice  of  the  fraud  on  its 
face.  Forgery  does  not  require  outside  or  independent  in- 
formation to  advise  or  to  inform  the  defendant  company 
that  fraud  was  involved. 

A  forgery  does  not  become  a  forgery  when  it  is  dis- 
covered and  pointed  out  to  a  party,  but  it  is  a  forgery 
from  the  very  time  the  spurious  signature  was  placed  on 
the  instrument  and  the  party  dealing  with  that  signature 
is  bound  as  a  matter  of  law  to  know  that  it  is  a  forgery.  If 
he  acts  on  said  forged  signature,  he  does  so  at  his  peril. 

The  defendant  company  well  knew  this  to  be  the  law. 


So.  Calif.  Edison  Co.,  etc.  41 

and  for  that  reason  is  protected  itself  in  the  first  in- 
stance by  repeatedly  demanding-  a  guarantee  of  the  plain- 
tiff's signature.  The  forged  instrument  ipso  facto  carried 
positive,  definite,  and  legal  knowledge,  and  notice  of  the 
fraud,  from  which  defendant  cannot  exonerate  or  excuse 
itself,  on  the  claim  that  it  thought,  if  it  did,  that  the  sig- 
natures were  genuine. 

The  forged  instruments  ab  initio  carried  home  to  the 
company  the  same  knowledge  that  the  plaintiff  was  being 
defrauded  and  his  rights  destroyed  as  a  matter  of  law, 
that  would  have  been  carried  home  to  the  company  if  they 
had  had  a  direct  communication  from  any  source  that 
[the  instruments  were  forgeries. 

i  Now,  if  the  defendant  company  can  say  that  it  is  exon- 
erated or  excused  from  the  effects  or  injuries  produced 
by  reason  of  forgery,  even  though  by  guarantees,  it  pro- 
tected itself  from  financial  loss  produced  as  a  result  of 
the  forgery,  and  yet  by  the  claim  of  ignorance  or  lack  of 
knowledge  that  the  instrument  is  forged,  relieve  itself,  and 
place  upon  the  victim  of  the  forgery  the  loss  in  any  re- 
jspect  incident  thereto,  it  is  evident  that  ignorance  becomes 
a  shield,  and  lack  of  diligence  a  virtue. 

A  forged  assignment  is  the  same  as  no  assignment  at 
all,  and  the  company  acting  thereon  incurred  the  same  li- 
ability, and  is  charged  with  the  same  legal  responsibility, 
land  the  same  knowledge,  as  if  the  assignments  w^ere  blank 
find  bore  no  signature  of  the  party  whatever. 
I  "When  a  forgery  exists  the  party  acting  upon  tlie  forged 
[instrument  is  charged  with  the  same  knoM^ledge  as  a  mat- 
ter of  law,  except  for  possible  mala  fides,  as  would  be  the 
'3ase  if  he  had  actual  knowledge  and  understood  the  in- 
jjtrument  was  a  forgery  in  fact.  This  is  the  universal 
iaolding  on  this  point,  and  it  is  based  on  the  law  tliat  a 
corporation  is  hound  to  knoiv  the  signature  of  a  stock- 
holder when  the  same  is  submitted  to  it,  and  the  language 
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of  the  court  in  the  case  of  Telegraph  Company  v.  Daven- 
port, 97  U.  S.  369,  is  directly  in  point: 

**  Forgery  can  confer  no  power  nor  transfer  any 
rights.  The  officers  of  the  company  are  the  custodians 
of  the  stock  books  and  it  is  their  duty  to  see  that  all 
transfers  of  shares  are  properly  made  either  by  the 
stockholders  themselves  or  persons  having  authority 
from  them.  If  upon  the  presentation  of  a  certificate 
for  transfer  they  are  at  all  doubtful  of  the  identity 
of  the  party  offering  it  with  its  owner,  or  if  not  satis- 
fied of  the  genuineness  of  a  power  of  attorney  pro- 
duced, they  can  require  the  identity  of  the  party 
in  one  case,  and  the  genuineness  of  the  document  in 
the  other,  to  be  satisfactorily  established  before  al- 
lowing the  transfer  to  be  made.  In  either  case  they 
must  act  upon  their  own  responsibility.  In  many  in- 
stances they  may  be  misled  without  any  fault  of  their 
own,  just  as  the  most  careful  person  may  sometimes 
be  induced  to  purchase  property  from  one  who  has  no 
title,  and  who  has  perhaps  acquired  its  possession  by 
force  or  larceny.  Neither  the  absence  of  blame  on  the 
part  of  the  officers  of  the  company  in  allowing  an 
unauthorized  transfer  of  stock  nor  the  good  faith  of 
the  purchaser  of  stolen  property,  will  avail  as  an 
answer  to  the  demand  of  the  true  owner.  The  great 
principle  that  no  one  can  be  deprived  of  his  property 
without  his  assent,  except  by  the  processes  of  law,  re- 
quires in  the  cases  mentioned,  that  the  property 
wrongfully  transferred  or  stolen  should  be  restored 
to  its  rightful  owner.  The  maintenance  of  that  prin- 
ciple is  essential  to  the  safety  of  society,  and  the  in- 
security which  would  follow  any  departure  from  it 
would  cause  far  greater  injury  than  any  which  can 
fall  in  cases  of  unlawful  appropriation  of  property 
upon  those  who  have  been  misled  and  defrauded.  De- 
cree affirmed." 

To  the  same  effect  in  Chicago  Edison  Company  v. 
Fay,  164  111.  323,  1.  c.  328,  45  N.  E.  534.  This  was  a  case 
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wherein    stock   was    transferred   by    a   corporation    upon 
forged  assignment.  The  court  said: 

*'The  decree  below  was  right,  and  was  properly  af- 
firmed by  the  Appellate  Court.  Appellant  acted  at  its 
peril  in  cancelling  Fay's  certificate  of  stock  and  in 
issuing  to  others  other  certificates  therefor  on  forged 
assignments.  Forgery  can  confer  no  rights  or  authori- 
ty upon  anybody.  I  Cook  on  Stockholders,  section 
365;  Telegraph  Compayiy  v.  Davenport,  97  U.  S.  369." 

In  the  case  of  Cooper  v.  Spring  Valley  Water  Company, 
171  Cal.  158,  153  Pac.  936,  the  court  said: 

**Its  action  in  transferring  the  stock  would  operate 
to  clothe  the  transferee  with  the  apparently  legal 
title  to  the  stock.  It  was,  therefore,  bound  to  exercise 
good  faith  in  its  determination  of  the  matter.  It 
elected  in  the  present  instance  to  accept  the  bank  as 
•  the  o^vner,  and  in  doing  so  it  admitted  that  its  right 
to  make  the  transfer  at  the  request  of  the  bank  de- 
pended on  the  question  whether  Terrill  previously 
'  had  the  right  to  possession  of  the  certificate,  or 
whether  that  right  was  vested  in  the  Lockhead  estate. 
In  accepting  from  this  source  the  certificate  issued 
to  Lockhead  and  making  a  transfer  thereof  to  the 
bank,  the  defendant  became  the  medium  by  which  the 
title  claimed  by  Terrill  ivas  transferred  to  the  bank. 
In  legal  effect  the  title  passed  from  Terrill  to  defend- 
ant for  the  purpose  of  transfer,  and  from  the  defend- 
ant to  the  bank.  For  the  moment  of  time  necessary 
for  the  title  to  pass  through  it  from  Terrill  to  the 
bank  it  was  the  successor  of  Terrill.  Its  conduct  could 
l)e  based  only  on  Terrill 's  riglit."   (Emphasis  ours.) 

The  case  of  Tafft  v.  Presidio  Railroad  Company,  84  Cal. 
131,  24  Pac.  436,  is  directly  in  point.  The  court  said: 

"Respondent  had  a  right  to  rely  on  the  observance 
by  appellant  of  its  own  by-laws  and  the  laws  of  tlie 
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state  in  the  transaction  of  its  business.  Appellant  was 
under  no  obligation  to  permit  a  transfer  until  the  re- 
quirements of  its  by-laws  and  the  laws  of  the  state 
were  fully  complied  with.  A  purchaser  of  stock  does 
not  receive  the  certificate  of  his  vendor,  but  a  new 
one,  made  out  in  his  own  name  and  reciting  nothing 
contained  in  the  former.  He  is  therefore  portected  in 
the  enjoyment  of  his  purchase  even  though  there  was 
no  right  to  make  the  transfer  to  him.  For  this  rea- 
son an  unauthorized  transfer  is  a  wrong  done  to  the 
owner  of  the  stock,  for  which  not  only  the  person  who 
makes  it,  but  anyone  knowingly  assisting  in  the 
wrong,  is  responsible.  The  bank  or  other  corporation, 
and  also  these  defendants,  are  trustees  to  a  certain 
extent  to  the  stockholders — that  is,  for  the  protection 
of  individual  interests — cannot  be  denied.  They  are 
alike  trustees  of  the  property  and  of  the  title  of  each 
owner. ' ' 

The  court  further  held: 

''Appellant  invokes  the  familiar  rule  'that  where 
one  of  two  innocent  persons  must  suffer,  the  loss 
shall  fall  on  him  who  has  afforded  the  opportunity 
for  the  same,'  but  it  was  the  appellant  in  this  case 
who  afforded  the  agent  an  opportunity  to  inflict 
loss  upon  his  principal,  and  also  aided  him  in  inflict- 
ing it.  As  was  said  in  Baijard  v.  Farmers  S  Mechan- 
ics Bank,  52  Pa.  State,  232." 

"With  them  (the  corporation)  was  the  registry  and 
transfers  could  be  made  only  with  their  consent,  by 
the  surrender  of  the  certificates  and  the  issue  of  new 
ones  *  *  *  as  respondent  was  divested  of  her  property 
by  the  unauthorized  act  of  appellant  it  must  be  held 
responsible  to  her  for  the  damage  she  has  suffered 
in  consequence  of  such  wrongful  act." 

In  the  case  of  Cheiv  and  Goldsboroiigh  v.  The  Bank  of 
Baltimore,  14  Ed.  Reports  299,  the  controlling  facts  are 
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very  similar  to  those  involved  in  the  case  at  bar.  In  this 
case  Chew  Schnel)ly,  Administrator,  obtained  from  Low- 
man  Chew,  an  infant  of  unsound  mind,  a  bill  of  sale  and 
power  of  attorney  for  certain  sliares  of  stock  in  the  de- 
fendant company  and,  without  paying  any  consideration 
therefor,  presented  said  power  of  attorney  to  the  defend- 
.ant  company  and  secured  a  transfer  of  said  stock  to  him- 
self on  the  company's  books.  Suit  was  brought  to  recover 
'said  stock  on  behalf  of  said  infant,  and  the  dividends.  In 
its  opinion  the  court  said: 

"As  we  understand  the  case,  the  charge  of  fraud 
is  made  against  Sclmebly  alone,  though  it  is  alleged 
that,  hy  construction  of  laiv,  the  bank  is  responsible 
for  the  consequences  of  the  means  employed  by 
I  Sclmebly  to  obtain  the  transfer,  for  the  reason  that 
the  papers  presented  by  Sclmebly,  and  on  which  the 
transfer  was  made,  did  not  show  that  he  had  legal 
'  authority  for  doing  what  he  proposed  to  do.  There 
is  no  averment  that  the  bank  had  any  agency  in  pro- 
cui'ing  the  execution  of  the  bill  of  sale.  On  the  con- 
trary, the  procurement  is  aseril)ed  to  Sclmebly,  and 
the  bank  is  charged  with  lialulity,  by  reason  of  the 
mental  imbecility  of  Chew,  rendering  that  paper  null 
and  void.  As  to  the  fraud,  the  case  is  made  out  against 
Sclmebly,  and  against  the  bank,  as  to  the  charges  on 
which  its  responsi])ility  was  said  to  depend.  We  do 
not  consider  the  bill  as  having  charged  fraud,  in  fact, 
against  the  bank,  and,  it  is  proper  to  add,  that  its 
conduct  in  the  matter  is  not  open  to  censure  on  that 
ground,  however  incautious  its  officers  may  have 
been  in  recognizing  papers  of  the  validity  of  which 
they  had  no  knowledge.  *  *  *  The  case  does  not  show 
that  Chew  received  one  cent  for  the  stock.  *  *  *  The 
bank  cannot  say  that  Lowman  C'hew  appeared  to  be 
sane,  and  that  there  was  nothing  to  excite  suspicion 
as  to  the  state  of  his  mind,  for  its  officers  dealt  with 
Sclmebly  without  even  seeing  Ijowman  Chew,  and 
if  misled  or  deceived  by  Schnebly,  the  consequences 
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ought  not  to  fall  on  Chew.  It  is  true  that  transfers 
may  be  made  under  power  of  attorney,  but  this  means 
a  valid  power,  and  the  bank  takes  the  risk  depending 
on  its  execution.  *  *  *  In  case  of  forged  powers  the 
bank  is  liable  and  so  as  to  the  acts  of  femes  covert 
and  infants.  In  all  such  instances,  it  may  be  said  that 
everything  appeared  to  be  fair  and  plain;  that  the 
officers  did  not  know  the  instrument  was  forged,  or 
that  the  party  was  a  married  woman  or  an  infant, 
yet  the  corporation  must  meet  the  consequences,  be- 
cause the  law  declares  that  forged  instruments  are 
void,  that  married  women  are  not  sui  juris,  and  that 
infants  are  incapable  to  contract  except  in  specified 
cases.  According  to  the  established  doctrine,  the  acts 
of  lunatics  and  infants  are  treated  as  analogous,  and, 
in  this  view  of  the  case,  the  transfer  may  be  avoided. 
In  all  these  instances,  there  may  be  no  actual  fault 
on  the  part  of  the  bank,  but  the  legal  conclusion  re- 
sults from  the  justice  and  expediency,  in  such  trans- 
actions of  casting  the  loss  on  those  who  can  best  pro- 
vide against  it.  A  bank  may  refuse  to  recognize  the 
power  of  attorney  if  not  satisfied  of  its  entire  gen- 
uineness. It  may  require  the  personal  attendance  of 
the  party,  for  the  very  purpose  of  determining  such 
matters  of  fact  as  may  give  rise  to  disputes."  (Em- 
phasis ours.) 

The  principle  of  law  that  a  corporation  is  charged  with 
knowledge  and  bound  to  know  the  signature  of  a  stock- 
holder is  the  same  thing  as  saying  it  is  bound  to  know  a 
spurious  or  forged  signature  of  a  stockholder.  That  which 
a  corporation  is  bound  to  know  embraces,  of  necessity, 
knowledge  of  the  fact.  The  defendant  was  bound  to  know 
that  plaintiff  was  a  minor.  Lee  v.  Hihernia  Savings  So- 
ciety, 177  Cal.  656,  171  Pac.  677;  Willia^ns  v.  Leon  T. 
Shettler  Co.,  98  Cal.  App.  282,  276  Pac.  1065. 

The  same  principle  of  law  is  applied  to  banks.  A  bank 
is  bound  to  know  the  signatures   of  its   depositors.   The 
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forged  signature  of  a  depositor  on  a  check  carries  knowl- 
edge to  the  bank  that  the  check  is  fraudulent,  of  which 
fact  tlie  bank  is  charged  with  knowledge. 

The  case  of  First  National  Bank  v.  Allen,  100  Ala.  476, 
14  So.  Rep.  335,  declares  the  rule: 

"The  correct  principles  by  which  the  respective 
liabilities  of  a  bank  and  depositor  are  determined  are 
these.  The  bank  is  bound  to  know  the  signatures  of 
its  depositors,  and  the  payment  of  a  forged  check, 
however  skillfully  executed,  cannot  be  debited  against 
a  depositor." 

The  phrase,  "however  skillfully  executed,"  indicates 
clearly  that  it  is  immaterial  whether  or  not  the  bank  had 
actual  knowledge  or  realization  that  the  signature  was  a 
forgery.  It  is  held  to  have  had  knowledge  of  that  fact,  re- 
gardless of  how  artfully  it  may  have  been  deceived.  Bank 
of  Brunstuick  v.  Thompson  (N.  C),  93  S.  E.  Rep.  849. 

\  'In  the  case  of  Trust  Company  v.  Bank,  154  Mo.  App. 
89,  1.  c.  100,  133  S.  W.  357,  the  court  states  the  rule  to  be : 

"The  law  is  well  settled  that  a  bank  is  conclusively 

presumed  and  bound   to   know  the   signature   of   its 

j        customer  when  the  signature  appears  as  drawer  on  a 

\        check,  drawn  upon  that  bank  purporting  to  be  signed 

by  the  customer."   (Emphasis  ours.) 

!  7  C.  J.  683  is  to  the  same  effect. 

As  above  indicated,  there  can  be  no  doubt  that  the  same 
:luty  rests  on  a  corporation  to  know  the  signature  of  a 
'stockholder  as  that  which  rests  upon  a  bank  to  know  the 
dgnature  of  its  depositor.  The  forged  signature  therefore, 
n  and  of  itself,  carried  notice  to  the  defendant  of  the 
f'raud  w^hich  was  inherent  in   the  forgery,   and   therefore 


48  Lester  W.  Hurley  vs. 

created  that  which  must  be  taken  to  be  the  legal  equivalent 
of  direct  knowledge. 

In  other  words,  forgery  by  necessary  implication  in- 
volves fraud,  and  since  the  law  binds  a  corporation  to 
know  the  signatures  of  its  stockholders,  a  corporation  that 
acts  on  a  forged  signature  must  be  held  to  have  acted  with 
notice  and  knowledge  of  the  fraud  embraced  in  the 
forgery. 

The  conclusion  is  unavoidable  that  since  all  payments 
were  made  after  the  forged  assignments  were  received, 
said  payments  were  made  with  legal  notice  and  knowledge 
that  a  fraud  was  being  perpetrated  by  Elizabeth  J.  Price 
on  the  plaintiff  herein,  and  consequently  on  the  basis  of 
this  fact  alone.  Section  1475  of  the  Civil  Code  of  Cali- 
fornia has  no  application.  Kestatement  of  Contracts,  Sec. 
131  (2). 

V. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R.,  p. 
62)  for  the  reason  that  defendant  had  actual  knowledge  as 
a  matter  of  fact  and  law  that  plaintiff  was  being  excluded 
from  the  dividends  and  stock  rights  and  this  exclusion  is  the 
fraud  that  is  referred  to  in  the  exception  read  into  Sec.  1475, 
Civ.  Code,  by  the  decisions. 

We  have  considered  above  under  point  IV  the  ques- 
tion of  defendant's  knowledge,  actual  or  constructive,  of 
the  fraud  perpetrated  by  Elizabth  J.  Price  against  the 
plaintiff.  In  so  doing,  we  have  confined  our  analyzation 
of  the  point  to  the  question  of  the  defendant's  knowl- 
edge of  the  actual  fraudulent  acts — forgery — deceit — 
alteration  and  concealment  practiced. 

However,  a  careful  reading  of  Section  1475,  Civ.  Code 
of  Calif.,  together  with  the  decisions  applying  said 
statute,  will  immediately  disclose  that  while  such  fraud 
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will  preclude  reliance  on  the  statute,  the  exception  to 
said  statute  is  not  limited  to  or  based  upon  knowledge 
of  this  character  of  fraud.  The  exception  read  into  the 
statute  as  it  applies  to  the  discharge  of  an  obligation  to 
joint  credits  is  knowledge  of  the  fraud  of  exclusion  of  one 
joint  creditor  from  the  benefits  of  a  joint  fund. 

As  in  the  case  of  the  Statute  of  Frauds  and  other 
statutes,  l)y  decisions  going  back  to  the  earliest  of  Eng- 
lish Reports,  an  exception  has  been  read  into  the  rule 
sought  to  be  covered  by  Section  1475  of  the  Civ.  Code 
of  Calif.,  precluding  its  application  where  the  obligor 
aiows,  or  has  reason  to  know,  that  fraud  is  being  perpe- 
trated. The  fraud  in  this  instance  is  that  which  is  in- 
volved in  the  exclusion  of  benefit  of  the  joint  creditors, 
is  shown  in  the  illustration  given  in  Restatement,  Con- 
racts.  Sec.  131,  p.  149. 

*'A,  B  and  C  are  severally,  jointly,  or  jointly  and 
severally  entitled  to  have  D  pay  them  $1,000.  The 
money  when  received  l)y  them  is  by  their  arrange- 
ment with  one  another,  to  be  shared  ecjually.  D  knows 
of  this  arrangement.  A  gives  D  either  a  release  which 
purports  to  discharge  A's  individual  right,  or  a  re- 
lease which  purports  to  discliarge  the  rights  of  A, 
B  and  C.  The  consideration  in  either  case  is  a  dis- 
cliarge hif  D  of  a  claim  which  is  due  him  from  A 
individually.  The  release  operates  as  a  satisfaction 
of  only  the  one-third  interest  of  A  in  the  perform- 
ance due  from  D."  (Emphasis  ours.) 

This  illustration  finds  support  and  approval  in  the 
ase  of  Stark  v.  Coker,  20  Calif.  (2d)  839,  1.  c.  844,  129 
'*ac.  (2d)  390,  393,  wherein  one  joint  tenant  secured 
rom  the  obligors  for  his  ow^n  benefit  notes  in  the  dis- 
Iharge  of  the  entire  obligation. 
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The  court,  after  quoting  Civ.  Code,  Section  1475,  said; 

"That  rule  (Sec.  1475)  cannot  be  applied  under 
the  circumstances  presented  here.  The  note  was 
made  payable  on  its  face  to  plaintiff  and  Hilda 
Stark  as  joint  tenants.  *  *  *  Defendant  having  exe- 
cuted these  instruments,  will  be  deemed  to  have 
known  the  authority  of  those  persons  as  to  each 
other  with  respect  to  one  of  them  entering  into  an 
accord  and  satisfaction  of  the  debt.  Plaintiff  had 
no  knowledge  of  the  purported  accord  and  satisfac- 
tion, and  did  not  authorize  it.  *  *  *  One  of  the 
characteristics  of  joint  tenancy  is  equality  of  the 
interest  held  by  the  respective  tenants  (Civ.  Code, 
Sec.  683),  and  defendants  by  giving  the  note  and 
deed  of  trust  were  advised  of  that  rule.  It  has  been 
consistently  held  that  one  joint  tenant  has  not  by 
reason  of  the  relationship  any  authority  to  bind  his 
co-tenant  with  respect  to  the  latter 's  interest  in  com- 
mon property"   (citing  many  cases). 

The  Stark  case,  supra,  is  the  last  direct  decision  on  the 
point  in  California.  It  follows  that  since  a  joint  tenant 
has  no  authority  to  bind  the  excluded  joint  tenant  to  a  dis- 
charge of  the  obligation  where  the  obligor  knows  of  the 
exclusion,  as  in  the  case  at  bar,  Civ.  Code,  Sec.  1475,  con- 
stitutes no  defense. 

Again,  in  the  case  of  Coher  v.  Connolley,  20  Calif.  (2d) 
741,  128  Pac.  (2d)  591,  where  Sec.  1475  of  the  Civ.  Code  is' 
applied,  the  facts  involved  failed  to  create  the  basis  for 
the  exception  applied  in  Stark  v.  Coher,  supra. 

In  this  case   payment   was   made   to   one   of  the   joint 
tenants  in  a  note  without  knowledge  of  the  other  joint 
tenant.  The  obligor  likewise  had  no  knowledge  of  the  fact  . 
that  the  joint  tenant  to  whom  payment  was  made  was  < 
excluding  his   co-tenant  from  benefiting  therefrom.   The  1 
court  said: 
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"The  appellants  do  not  claim  that  Cober  did  not 
give  value,  or  that  they  had  knowledge  concerning 
Eversole's  failure  to  account  to  the  other  payee  of 
the  note." 

The  basis  for  the  distinction  as  to  the  application  of  the 
rule  of  Civ.  Code,  Sec.  1475,  in  the  two  cases  is  therefore 
readily  apparent.  In  the  case  at  bar  when  the  stock  was 
transferred  out  of  plaintiff's  name,  knowledge  was  nec- 
essarily brought  home  to  the  defendant  that  plaintiff  was 
being  excluded,  and  when  payment  was  made  on  authority 
of  Dividend  Order  No.  12743  on  the  88  and  191  shares  of 
stock  (Finding  XX,  Tr.  R.,  p.  53)  it  was  likewise  appar- 
i^nt  to  defendant  that  plaintiff  was  being  excluded,  and  the 
i'ule  laid  down  in  Stark  v.  Coker  is  controlling. 

Probably  the  leading  case  on  which  the  exception  is 
predicated  is  the  early  decision  of  Lemiette  v.  Starr,  33 
s[.  W.  832,  833,  66  Mich.  539. 

There  in  a  suit  on  a  note  it  was  asserted  by  the  de- 
endant  that  a  co-obligee  had  accepted  a  new  note  cover- 
ing the  indebtedness,  which  latter  note  was  not  due.  How- 
ever, there  as  here,  notice  had  been  imparted  that  the 
!>bligee  in  accepting  the  second  note  intended  to  exclude 
lis  co-obligee  from  its  benefit.  What  the  court  said  in  re- 
lucting the  defense  and  holding  the  original  obligation 
p  be  satisfied  therefore  should  control  here.  It  was 
lointed  out: 

"They  had  requested  him  to  pay  it  on  several  oc- 
casions, and,  while  promising  to  do  so,  he  had  never 
fulfilled  the  promise.  Soon  after  the  suit  against  the 
Keystone  Company  was  ended,  the  plaintiffs,  being 
both  together,  requested  defendant  to  give  them  se- 
curity upon  his  house  and  lot.  This  he  refused  to  do, 
but  offered  to  give  them  his  note,  which  the^^  refused 
to  take;  and  so  the  matter  ran  on  until  March,  1886, 
when,  as  defendant  testifies,  he  had  several  conver- 
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sations  with  Mr.  Lemiette,  who  asked  him  for  the 
money,  and  he  told  him  that  he  could  not  pay  him, 
and  he  then  asked  him  to  give  him  his  note,  said  he 
wanted  it  for  the  balance  due  him  and  Richards,  and 
he  told  him  that  he  would  give  it  to  him  for  a  year; 
that  Mr.  Lemiette  ivanted  the  note  given  in  his  name; 
that  he  was  claiming  all  the  time  that  Richards  had 
got  most  of  his  pay,  and  there  was  nothing  coming 
to  him,  and  so  he  gave  him  the  note  in  his  individual 
na^ne."  (Emphasis  ours.) 

The  court  held: 

"The  partnership  relation  did  not  authorize  Le- 
miette, as  agent  of  Richards  and  himself,  to  take  a 
note  in  his  own  name  intended  for  his  individual  use. 
It  was  outside  of  the  scope  of  the  partnership  busi- 
ness, and  beyond  the  authority  of  a  partner  in  closing 
up  the  affairs  of  the  partnership.  He  could  not,  by 
collusion  with  the  debtor  of  the  firm,  obtain  a  securi- 
ty in  his  own  name,  and  for  his  own  benefit,  to  the 
exclusion  of  his  partner."  (Emphasis  ours.) 

This  holding  would  apply  with  even  greater  force  where, 
as  here,  the  stock  was  transferred  entirely  out  of  Hur- 
ley's name.  Certainly  the  defendant  then  knew  Hurley  was 
being  excluded,  thus  precluding  reliance  on  Section  1475. 

VI. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R.,  p. 
62)  that  neither  dividends  nor  stock  rights  constituted  deposits 
in  the  hands  of  defendant,  for  the  reason  that  when  said  divi- 
dends are  set  aside  they  are  paid  to  the  company  as  a  deposit 
and  the  exception  as  to  deposits  stated  in  Sec.  1475,  Civ. 
Code,  applies. 

Section  1475  in  its  entirety,  including  its  caption,  ap- 
pears in  the  California  Civil  Code  as  follows: 
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"Section  1475.  Performance  to  one  of  joint  credit- 
ors. An  obligation  in  favor  of  several  persons  is  ex- 
tinguished by  performance  rendered  to  any  of  them, 
except  in  the  case  of  a  deposit  by  owners  in  common, 
or  in  joint  ownership,  ivliich  is  regidated  by  the  title 
on  deposit.  (Enacted  1872.)"  (Emphasis  ours.) 

It  will  be  observed  first  that  the  section  heading  refers 
;o  performance  to  one  of  joint  "creditors."  Furthermore, 
IS  shown  herein,  "setting  aside"  the  dividend  placed  the 
iividend  in  trust  and  in  the  category  of  "deposits"  regu- 
ated  only  "by  the  title  on  deposits."  Not  only  does  the 
express  exception  set  forth  in  Section  1475  exclude  de- 
oosits,  but  it  will  also  be  shown  that  the  title  on  deposits 
ike  wise  precludes  application  of  Section  1475  by  setting 
ip  conflicting  rules  as  to  performance. 

(A)  Setting  aside  the  dividend  created  a  deposit  subject  to  the 
ules  in  the  title  on  that  subject. 

I; 

t  It  has  been  expressly  held  that  dividends  of  a  corpora- 
don  w^hen  declared  are  like  "special  deposits  of  a  bank," 
whether  viewed  as  held  as  "trustees  or  agents,"  and  it  is 
,'or  that  very  reason  that  the  Statute  of  Limitations  does 
jiot  run  against  the  claim  for  the  dividends  until  after 
llemand  has  been  made.  (Except  where  the  language  of 
lie  Code  clearly  departs  from  the  conmion  law,  it  will  be 
onstrued  in  the  light  of  common  law  decisions.  Estate 
if  Elizalde,  182  Cal.  427,  432,  188  Pac.  5G0.  This  Court  is, 
I'f  course,  bound  by  the  exception  declared  by  the  highest 
•curt  of  California  in  Cober  v.  Connolly,  20  Cah  (2d)  741, 
•45,  128  Pac.  (2d)  591.)  This  was  the  holding  in,  and  the 
Vords  quoted  are  from,  Scott  v.  Neiv  York  Life  Insurance 
h.  (La.,  1944),  16  So.  (2d)  685,  686  (point  2). 
i  At  least  this  is  the  unquestioned  holding  once  the  divi- 
ends  have  been  set  aside.  In  Re  Associated  Gas  Co.,  C. 


54  Lester  W.  Hurley  vs. 

C.  A.  (2d),  137  Fed.  (2d)  607,  610;  In  Re  Interhorough 
Consol.  Corp.,  C.  C.  A.  (2d),  288  Fed.  334  (cert,  denied, 
67  L.  Ed.  1215) ;  In  Re  Sutherland,  C.  C.  A.  (2d),  23  Fed. 
(2d)  595;  McLaren  v.  Crescent  Planing  Co.,  93  S.  W.  819, 
821 ;  18  C.  J.  S.,  Sec.  467,  page  1115,  Note  5.  Compare,  also 
MacDermot  v.  Hays,  175  Cal.  95,  114,  118,  170  Pac.  616; 
Smith  V.  Taeckor,  133  Cal.  App.  351,  352-3,  24  Pac.  (2d)  182. 
In  the  McLaren  case,  supra,  it  is  held  that  "setting 
apart  of  such  a  fund  is  a  payment  to  the  corporation  as 
trustee  for  the  use  of  the  stockholder." 

Whenever  money  has  been  set  aside  for  a  ''specific  and 
definite  purpose"  it  is  a  deposit  subject  to  the  Code  title 
on  that  subject.  It  was  so  held  in  Ennis-Brown  Co.  v. 
Richdale  Land  Co.,  47  Cal.  App.  508,  510-11,  190  Pac.  1064. 

In  that  case  $4500  was  sent  by  check  to  the  one  holding 
a  mortgage  on  growing  crops  with  direction  that  the 
money  should  be  applied  to  the  purchase  of  the  crop,  a 
contract  with  the  grower  having  been  previously  made  by 
the  sender,  calling  for  a  down  payment  in  that  amount. 
The  crop  having  been  below  the  original  estimate  an  ex- 
cess remained  over  what  had  been  called  for  by  the  con- 
tract. In  the  action  brought  for  the  excess  the  question 
was  whether  the  action  could  be  maintained  against  the 
mortgagee,  to  whom  the  money  was  given,  or  the  holder 
of  the  crop  with  whom  the  contract  of  purchase  had  been 
made.  In  holding  the  mortgagee  liable  the  court  found  it 
necessary  to  define  the  relation  created  and  the  Code  title 
applicable.  It  was  there  said: 

''The  acceptance  of  the  money  for  a  definite  pur- 
pose carries  the  implication  that  it  would  be  used  for 
that  purpose.  This  seems  too  plain  to  require  argu- 
ment." {Ennis-Brown  Co.  v.  Richdale  L.  Co.,  47  Cal. 
App.  510.) 
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''We  need  not  quibble  as  to  the  proper  legal  ter- 
minology to  characterize  the  relation  of  the  parties.  In 
a  general  sense,  though,  it  is  proper  to  say  that  a 
trust  was  created  hjj  express  agreement,  and  it  im- 
posed upon  defendant  the  obligation  to  pursue  the 
course  we  have  indicated.  More  specifically  stated,  the 
Richdale  Land  Company  became  a  voluntary  deposi- 
tary icitliiyi  the  meaning  of  Section  1874  of  the  Civil 
Code,  providing :  'A  voluntary  deposit  is  made  by  one 
giving  to  another,  with  his  consent,  the  possession 
of  personal  property  to  keep  for  the  benefit  of  the 
former,  or  of  a  third  party.  The  person  giving  is 
called  the  depositor,  and  the  person  receiving  the 
depositary.'  "  (Ennis-Broivn  Co.  v.  Richdale  L.  Co., 
47  Cal.  App.  511.)   (Emphasis  ours.) 

And  continuing,  the  court  said: 

"Appellant  makes  the  mistake  of  supposing  that 
the  case  involves  a  general  deposit,  whereas,  v/e  are 
dealing  with  a  special  deposit.  It  is  special  because  it 
was  limited  to  a  specific  and  definite  purpose.  The 
title  did  not  pass  to  defendant  as  it  would  have  done 
if  the  deposit  had  been  general  in  its  nature.  The 
deposit  constituted  a  bailment  with  the  title  remain- 
ing in  the  bailor  and  the  bailee  acquired  no  right  to 
make  general  use  of  the  property.  The  distinction 
between  the  two  kinds  of  deposits  is  clearly  pointed 
out  in  Anderson  v.  Pacific  Bank,  112  Cal.  601  (53  Am. 
St.  Rep.  228,  32  L.  R.  A.  479,  44  Pac.  1063),  and 
People  V.  California,  etc..  Trust  Co.,  23  Cal.  App.  199 
(137  Pac.  1111,  1115)."  (Ennis-Brown  Co.  v.  Richdale 
L.  Co.,  47  Cal.  App.  511).  A  more  recent  case  is 
Burket  v.  Bank  of  Hollywood,  9  Cal.  (2d)  113.  Perkins 
V.  Benciuet  Consol.  Mining  Co.,  55  Cal.  x\pp.  (2d)  720, 
132  Pac.  (2d)  70,  1.  c.  84. 
In  the  Burket  case,  supra,  the  bank,  in  its  escrow  de- 
artment,  held  moneys  which  under  the  terms  of  the  es- 
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crow  were  to  be  paid  to  Burket.  Checks  were  so  issued 
but  the  bank  failed  before  the  checks  were  honored.  In 
determining  that  the  claim  thereon  should  be  be  paid  on 
a  preferred  basis  over  general  creditors,  the  court  held : 

'*  These  records  clearly  show  that  the  money  on 
deposit  in  the  escrow  account  at  the  time  the  banki 
closed  its  doors  Avas  no  part  of  the  general  assets,  buti 
had  been  entrusted  to  it  for  distribution  in  accord-lil 
ance  with  an  escrow  agreement.  Under  such  circum-' 
stances  it  was  a  special  deposit,  title  to  which  did  not 
pass  to  the  bank  (citing  cases).  Being  a  special  de-, 
posit,  the  owners  are  entitled  to  it  in  preference  toj 
tlie  bank's  general  creditors  and  the  original  claims; 
filed  with  the  superintendent  of  banks  are  a  sufficient] 
basis  for  recovery."  {Burket  v.  Bank  of  Hollywood^ 
9  Cal.  (2d)  116.) 


To  the  same  effect:  Anderson  v.  Pacific  Bank,  112  Cal. 
598,  600-1,  44  Pac.  1063  (money  deposited  as  security) ; 
Bank  of  America  v.  California  Bank,  218  Cal.  261,  274,  22 
Pac.  (2d)  704  (being  money  due  through  an  escrow). 

As  pointed  out  in  the  last  cited  case,  it  is  not  necessary 
that  the  money  be  held  in  kind  to  be  a  deposit.  ^ 

In  the  case  of  Jerome  v.  Cogswell,  204  U.  S.  1.,  the  court 
said: 

"It  follows,  as  held,  that  the  transfer  of  sharei 
after  the  reduction  of  June  9,  1900,  did  not  carry  anyj 
right  to  an  interest  in  the  special  trust  fund,  the  pro 
portionate  interest  therein  having  vested  in  the  the 
stockholders  as  dividends." 

(B)  The  title  on  deposit  of  itself  likewise  precludes  reliance  on|j 
Section  1475. 

The  reason  for  the  express  exception  of  deposits  con 
tained  in  Section  1475  is  obvious.  The  nature  of  the  trans  fl, 
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ction  calls  for  additional  responsibility  and  care.  No 
scrow  holder  and  no  corporation  would  issue  a  check 
)  one  of  several  persons  jointly  entitled  to  receive  moneys 
y  way  of  dividend  or  through  the  escrow  without  specific 
athorization  of  the  others. 

The  section  on  deposits  precludes  reliance  on  Section 
^75  by  setting  up  a  different  measure  of  responsibility. 
L  may  be  noted  that  Sections  1822  and  1823  of  the  Civil 
ode  under  tins  title,  as  in  the  case  of  the  law  on  stock 
dividends,  provide  that  delivery  must  be  made  on  demand 
|iit  need  not  be  made  prior  thereto.  Section  1827  of  the 
ivil  Code  under  this  title  specifically  covers  the  obliga- 
'on  of  the  depositarj^  where  the  property  to  be  delivered 
'  owned  either  '^jointly  or  in  common."  That  section  pro- 
des: 

"Section  1827.  Delivery  of  thing  owned  jointly,  etc. 
If  a  thing  deposited  is  owned  jointly  or  in  common 
by  persons  who  cannot  agree  upon  the  manner  of  its 
delivery,  the  depositary  may  deliver  to  each  his 
proper  share  thereof,  if  it  can  be  done  without  injurv 
to  the  thing."  (Enacted  1872.) 

'As  permitted  l)y  that  section,  the  defendant  herein  could 
live  delivered  to  each  of  the  joint  owners  ^'his  proper 
iare  thereof,"  since  it  could  have  been  done  without  in- 
|ry  to  what  was  to  be  delivered.  The  enumeration  of  this 
tethod  under  familiar  rules  of  construction  excluded  the 
(her  now  sought  to  be  relied  upon. 

f Section  1828  enumerates  another  exception  which  would 
Jtrniit  the  delivery  of  the  whole  to  one  of  several  joint 
(raers,  but  this  section  expressly  limits  this  privilege 
t  where  the  deposited  sum  is  made  delivera])le  or  pay- 
ale  "to  either  or  to  their  survivor."  In  other  words,  a 
fecial  authorization  must  be  had  permitting  the  deposi- 
ft'y  to  deliver  to  "either"  before  that  can  be  done. 
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The  defendant  herein  by  its  conduct  indicated  its  real- 
ization that  it  must  comply  with  these  sections  for,  accord- 
ing to  its  own  admissions,  when  it  was  advised  that  Hur- 
ley was  to  be  excluded,  it,  in  turn,  called  for  a  written 
direction  (divided  orders)  permitting  it  to  pay  to  Mrs. 
Price  alone  (Tr.  E.,  p  27d).  These  orders  being  invalid 
the  depositary  is  not  exonerated,  and  none  of  the  defend- i 
ant  resolutions  and  none  of  the  stock  certificates  con-i 
tained  "the  either  or  clause"  which  was  essential  to  ap-i 
plication  of  Section  1828.  (The  exception  of  fraud  by  de 
cisions  discussed  herein  would  also  apply  to  these  sec-' 
tions.)  I 

VII. 

The  court  erred  in  its  Conclusion  of  Law  XI  (Tr.  R.,  p.i 
62),  for  the  reason  that  defendant  not  only  knew  that  plain- 
tiff was  being  excluded  from  payment  of  dividends  and  stock 
rights,  but  violated  its  own  resolutions  in  failing  to  issue 
warrants  in  plaintiff's  name  and  give  information  required 
by  said  resolutions.  ;  j 

It  has  been  pointed  out  above  that  by  provision  of  res-'* 
olutions  passed  by  the  company  (Tr.  R.,  p.  57),  that  plain- 
tiff was  entitled  to  have  issued  in  his  name  and  delivered 
to  him  stock  warrants  covering  said  stock  rights,  together 
with  a  letter  explanatory  of  said  rights.  These  warrants,! 
liowever,  were  issued  and  delivered,  as  shown  by  the  adr 
mission  of  the  defendant,  to  Elizabeth  J.  Price  (Tr.  R.,  pp^ 
26,  45,  53). 

On  the  basis  of  these  facts  it  appears  that  defendant^ 
not  only  knew  that  plaintiff  was  being  excluded  from  all  i 
interest  in  all  dividends  and  stock  rights,  but  that  defend-:  ( 
ant  was  violating  its  own  resolutions  by  failing  to  issue  jl 
and  deliver  said  warrants  to  plaintiff  on  stock  standing  in:  |;r 
his  name  on  defendant's  books.  In  further  violation  of  i^ 
plaintiff's  riglits  defendant  actually  suppressed  and  con- 
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:3ealed  from  the  plaintiff  information  to  which  plaintiff 
was  entitled. 

This  violation  by  defendant  of  its  own  resolutions  and 
the  concealment  of  information  connected  therewith,  di- 
rectly contributed  to  and  made  possible  the  misappropria- 
ftion  of  all  of  plaintiff's  dividends  and  stock  rights,  both 
pn  the  88  and  191  shares  of  stock,  standing  in  his  name, 
(is  well  as  that  which  had  been  transferred  out  of  his 
lame. 

It  follows  that  by  reason  of  this  fraud  and  concealment 
jilone,  that  the  exception  to  Sec.  1475,  Civ.  Code  of  Cali- 
i'ornia,  comes  into  operation  and  eliminates  Sec.  1475  as  a 
lefense.  Restatement  of  Contracts,  Sec.  31  (2),  page  149. 
^tark  V.  Coker,  20  Calif.  (2d)  839,  1.  c.  844,  129  Pac.  (2d) 
,190,  393. 

'  Vlll. 

I  The  trial  court  erred  in  its  Conclusion  of  Law  XII  (Tr. 
I.,  p.  63)  that  plaintiff  was  not  entitled  to  interest  on  divi- 
(ends  wrongfully  paid  to  Elizabeth  J.  Price  prior  to  the  date 
'f  demand  for  the  reason  that  demand  would  have  been  vain 
;|nd  was  therefore  waived. 

In  Conclusion  of  Law  XII  the  court  declared  the  law  to 
[e  that  plaintiff  would  not  be  entitled  to  interest  prior 
b  the  date  of  his  demand  for  payment  of  the  dividends. 
I^his  was  error  since  it  stands  established  by  the  court's 
finding  XIIT  (Tr.  R.,  p.  45)  and  Finding  XXII  (Tr.  R.,  p. 
|4),  that  plaintiff  was  at  all  times  entitled  to  receive  one- 
hird  of  all  the  dividends  and  stock  rights  declared  and 
et  aside. 

]  It  is  evident  that  since  plaintiff's  stock  had  been  trans- 
perred  on  the  books  of  the  company  and  payment  made 
jn  the  basis  of  the  invalid  dividend  No.  12743,  that  any 
arlier  demand  for  tlie  payment  of  said  dividends  would 
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have  been  ignored  and  disregarded,  the  same  as  the  one 
which  was  made  on  October  15,  1945,  For  this  reason  un- 
der the  law  said  demand  would  have  been  a  useless  act, 
and  therefore  not  required.  ' 

The  rule  is  well  stated  in  Perkins  v.  Banquet  Consoli- 
dated Mining  Company,  55  Cal.  App.  (2d)  720,  132  P. 
(2d)  70,  1.  c.  99: 

"Interest  is  allowed  after  default  by  non-payment 
as  part  of  the  damages  suffered  by  the  party  to 
whom  payment  is  due.  Section  3302,  Civil  Code;  8 
Cal.  Jur.,  p.  789,  Sec.  48;  25  C.  J.  S.  Damages,  p.i 
535,  Section  51;  30  Am.  Jur.,  p.  6,  Section  2." 


I 
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It  is  true  that  it  is  the  general  rule  that  dividends  do 
not  bear  interest  until  demand  for  payment;  however,! 
the  Perkins  case,  supra,  points  out  that  wherever  from 
the  circumstances  it  is  apparent  that  a  demand  would 
be  fruitless  it  is  not  required.  The  Court  said  (132  Pac.  i 
(2d),  1.  c.  97): 

"The  law  does  not  require  useless  acts.  A  demand 
is  not  required  where  it  is  plain  that  it  would  be 
unavailing.  See  cases  cited,  1  Cal.  Jur.,  p.  343,  Sec- 
tion 30.  Interest  was  allowed  in  the  Perkins  case  on 
each  dividend  from  the  date  declared." 

Sec.  3287,  Civ.  Code  of  Cal.,  provides : 

"Every   person   who   is   entitled   to   recover   dam- 
ages certain  *  *  *  is  entitled  also  to  recover  interest; 
thereon  from  that  day  *  *  *"  I 

! 

In   the  case   at  bar  it  is   manifest   that   a  demand  byj 
Hurley  at  any  time  after  the  transfer  of  the  575  shares  J. 
on  the  books  of  defendant  company  on  February  19,  192^; 
for   the   payment   of   the   dividends   and   the   delivery 
the    stock    rights    to    him    would    have    been    unavailin 
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Defendant  t'roni  that  time  definitely  disregarded  Hur- 
ey's  interests  and  ownership,  not  only  as  to  dividends  and 
stock  rights  before  his  title  was  established  by  suit  in 
the  case  of  Burton  v.  Hurley  (Tr.  R,  p.  49),  but  has 
?ontinued  to  disregard  his  right  to  said  dividends  and 
refused  to  comply  with  demands  to  pay  and  deliver  the 
same,  as  well  as  the  value  of  said  stock  rights,  since  his 
:itle  was  so  established  in  the  Kansas  case. 

It  is  clear  therefore  that  interest  is  due  the  plaintiff 
)n  these  dividends  and  on  the  value  of  these  stock  rights 
:'rom  date  of  payment  to  Elizabeth  J.  Price.  Further, 
iince  demand  for  payment  was  impossible  by  reason  of 
plaintiff's  lack  of  knowledge,  as  well  as  by  reason  of 
i;he  fact  that  it  clearly  would  have  been  fruitless  if  made, 
,;uch  demand  is  not  required. 

1  The  right  of  the  plaintiff  in  the  case  at  bar  to  interest 
|is  above  stated  is  declared  to  be  the  law,  14  C.  J.  777, 
i^ection  1177,  as  follows: 

"In  addition  to  having  his  rights  as  a  stockholder 
restored  the  owner  may  recover  dividends  which 
have  been  declared  but  not  paid  to  him  during  the 
time  his  name  did  not  appear  on  the  corporation's 
records  as  a  stockholder,  with  interest  thereon," 

I  (B)  The  plaintiff  is  likewise  entitled  to  interest  on  the 
dividends  declared  and  stock  rights  delivered  to  Eliza- 
ieth  J.  Price  on  the  191  and  the  88  shares  that  remained 

II  the  name  of  the  plaintiff  on  the  books  of  the  company 
ifom  the  time  said  payment  and  delivery  was  made  for 
le  reason  that  dividend  order  12743  relied  on  by  defend- 
nt  as  justification  for  said  payments  is  and  was  at  all 
iiies  void  as  constituting  a  declaration  of  power  hy  a 
linor,  as  pointed  out  herein  (Tr.  of  R.,  p.  60). 
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It  follows  from  Finding  of  Fact  XXVIII,  Tr.  R.,  p.  57 
that  by  defendant's  acts  of  concealment  plaintiff  wasj 
prevented  from  acquiring  knowledge  as  to  Ms  rights  tq 
said  dividends  as  well  as  his  ownership  in  said  stocls 
and  thus  prevented  from  making  demand  for  said  divi- 
dends at  any  earlier  time.  Defendant,  therefore,  cannot 
take  advantage  of  its  own  ivrong  and  rely  upon  the  lack 
of  demand  on  the  part  of  the  plaintif  for  payment  ol 
said  dividends.  This  concealment  by  defendant  company; 
of  said  stock  rights  and  ownership  of  plaintiff's  interest 
in  said  stock  directly  produced  or  contributed  to  plain^ 
tiff's  loss  of  the  dividends  for  all  of  these  years  anc 
interest  only  constitutes  payment  for  the  loss  thus  iii' 
flicted. 

It  has  repeatedly  been  held  that  fraud  and  conceal 
ment  will  prevent  the  running  of  the  Statute  of  Limita 
tions.  Likewise,  it  has  been  held  in  the  case  of  Miles  v 
Bank  of  America,  etc.,  17  Calif.  App.  (2d)  397-8;  62  P 
(2d)   177: 


"That  when  the  act  or  promise  of  one  persoi 
causes  another  in  reliance  thereon  to  do  or  forbear 
from  doing  a  thing  to  his  detriment,  which  he  woulc 
have  otherwise  performed,  the  promissor  is  estopp© 
from  taking  advantage  of  the  act  or  omission." 

Verdugo  Canon  Water  v.  Verdugo,  152  Calif.  655,  1.  c 
683  (93  Pac.  1021),  John  V.  Neff  v.  Neiv  York  Life  In- 
surance  Co.  (April  26,  1946),  74  A.  C.  A.  208,  1.  c.  215 
Restatement  on  the  Law  of  Torts,  Chapter  44,  Sec.  478 
Subdivision  C,  Chapter  44,  Sec.  879.  ^ 

The  analogy  by  which  the  rules  of  law  stated  in  th 
last  above  cited  cases  becomes  applicable  to  the  failure  of 
the  plaintiff  to  make  demand  for  the  payment  of  interest 
is  strikingly  evident  when  it  is  realized  that  through  the 
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aolation  by  the  defendant  of  its  own  resolutions  (Tr.  R, 
X  57,  Poinding  XXVIII),  the  plaintiff  was  prevented 
Tom  acquiring  knowledge  of  his  interest  in  and  owner- 
;hip  of  in  the  stock  in  question,  and  likewise  prevented 
'rom  receiving  the  stock  rights  therein  provided  to  be 
ssued  as  warrants  in  his  name.  By  this  fraudulent  con- 
ealment  plaintiff  was  prevented  from  making  demand, 
md  thus  the  defendant  is  estopped  to  rely  upon  the  rule 
'•equiring  a  demand  to  avoid  the  obligation  to  pay- inter- 
est from  the  date  each  dividend  is  declared  and  set  aside 
or  payment. 

'  Plaintiff  was  entitled  to  interest  from  the  date  each 
[lividend  was  declared  and  set  aside  for  payment. 

IX. 

The  trial  court  erred  in  its  Conclusion  of  Law  XI  (Tr,  R.,  p. 
2),  for  the  reason  that  defendant  was  bound  to  know  that 
laintiff  was  a  minor,  and  Sec.  33,  Civ.  Code  of  California, 
recludes  Sec.  1475,  Civ.  Code,  from  applying  to  minors. 

It  has  been  conclusively  adjudged  in  the  case  at  bar 
|iat  the  dividend  orders  executed  in  blank  by  plaintiff 
fhile  he  was  a  minor,  were  voidable  (Tr.  R,  p.  60),  under 
il^alifornia  and  Missouri  law,  and  did  not  constitute  a 
iischarge  of  defendant's  liability  to  said  minor  plaintiff. 
[  Calif.  Civ.  Code,  Sec.  33;  Hakes  Investment  Co.  v. 
]fyons,  166  Cal.  557,  137  Pac.  911  (1913) ;  Winkler  v.  Los 
Ingeles  Inv.  Co.,  43  Cal.  App.  408,  185  Pac.  312  (1919); 
\chram  v.  Poole,  111  F.  (2d)  725,  727  (C.  C.  A.  9th,  1940). 
uch  acts  of  a  minor  are  also  held  to  be  void  ah  initio 
Inder  the  law  of  Missouri.  Hodge  v.  Feiner,  338  Mo.  268, 
P  S.  W.  (2d)  90  (1935);  Curtis  v.  Alexander,  257  S.  W. 
[32,  436  CSlo.  Sup.  Ct.  1923);  Poston  v.  Williams,  99  Mo. 
P.pp.  513,  73  S.  W.  1099  (1903);  Turner  v.  Bondalier,  31 


64  Lester  W.  Hurley  vs. 

Mo.  App.  582,  585-586  (1888):  Early  v.  Richardson 
280  U.  S.  496,  500  (1930);  Dexter  v.  Hall,  15  Wall.  (82 
U.  S.),  9,  26  (1872) ;  18  Am.  St.  Rep.  630-633;  31  A.  L.  R. 
(note)  1001-1021;  43  C.  J.  S.  84. 

It  is  also  the  law  of  California  that  the  defendant 
was  bound  to  know  that  plaintiff  was  a  minor.  Williams 
V.  Leon  T.  Shettler  Co.,  98  Calif.  App.  282;  276  Pac 
1065;  Lee  v.  Hibernia  Savings  Society,  111  Cal.  656, 
171   Pac.   677. 

Now,  since  under  Calif.  Civ.  Code,  Sec.  33,  and  th^ 
cases  cited,  the  plaintiff  did  not  and  could  not  discharge 
the  defendant  of  its  obligation  by  his  own  act,  by  whal 
process  of  reasoning  can  it  be  said  that  Section  1475 
the  Civ.  Code  works  an  involuntary  discharge?  Any  sucl) 
interpretation  of  the  scope  and  effect  of  Section  147 
of  the  Civ.  Code  would  be  to  repeal  and  nullify  the 
force,  effect  and  protection  given  to  minors  by  Sectioi 
33  of  the  Calif.  Civ.  Code.  t 

It  certainly  is  not  the  law  that  the  protection  given  b) 
Sec.  33  of  the  Calif.  Civ.  Code  is  limited  to  minors,  whose 
property  is  held  in  severalty,  and  does  not  in  any  man-! 
ner  protect  the  minor  or  his  property  in  the  event  that 
the  minor  holds  property  in  joint  tenancy.  To  so  construe 
the  law  would  be  to  establish  the  rule  that  a  minor  can 
be  deprived  of  his  property  indirectly  by  force  of  Sec. 
1475,  Civ.  Code,  though  he  cannot  be  deprived  of  his 
property  directly  by  his  own  act.  This  is  not  the  law. 
and  w^e  have  found  no  case  that  so  holds. 

It  has  not  only  l)een  held  that  defendant  was  bound 
to  know  that  plaintiff  was  a  minor,  but  the  law  is  well 
established  that  "one  deals  with  infants  at  his  peril.'' 
Pollock  V.  Industrial  Ace.  Commission,  5  Calif.  (2d)  205 
211,  54  Pac.  (2d)  695.  In  this  case  the  obligor  was  re- 
quired to  pay  twice. 
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In  the  case  of  Burnand  v.  Irigoijen,  30  Calif.  (2d)  681; 
86  Pac.   (2d)  417,  the  court  said: 

"The  right  of  the  infant  to  avoid  his  contract  is 
one  conferred  by  law  for  his  protection  against  his 
own  improvidence  and  the  designs  of  others." 

In  the  case  of  Turner  v.  Bondalier,  37  Mo.  App.  536, 
lie  court  says: 

"The  deeds  of  an  infant  which  do  not  take  effect 
by  delivery  of  his  hand  (in  which  class  he  places  a 
letter  of  attorney)  are  void.  *  *  *  It  has  repeatedly 
Ijeen  determined  that  a  power  of  attorney  made  by 
an  infant  is  void.  *  *  *  In  fact,  we  know  of  no  case 
of  authority  in  which  the  letter  of  attorney  of  either 
an  infant  or  a  lunatic  has  been  held  merely  voidable." 

In 'the  case  of  Armitage  v.  Jesse  C.  Widoe,  36  Mich. 
M,  in  w^hich  the  opinion  was  written  by  Cooley,  C.  J., 
Q  indirect  effort  to  deprive  an  infant  of  his  property 
jas  involved.  The  court  said: 

"It  would  be  extraordinary  if  a  party  who  has 
no  power  to  do  a  particular  act  could  yet  do  it  indi- 
rectly by  the  mere  act  of  adoption.  Such  a  doctrine 
I  would  deprive  the  infant  wholly  of  his  protection; 
if  one  has  only  to  change  the  order  of  proceeding, 
assume  to  act  for  the  infant  first,  and  get  his  author- 
ity afterwards,  and  the  principle  of  law  which  denies 
him  the  power  to  give  the  authority  is  subverted  by 
such  a  doctrine  and  is  wholly  inadmissi])le.  The  pro- 
tection of  infancy  is  a  substantial  one,  and  is  not 
to  be  put  aside  and  overcome  bv  indirect  methods." 
43  C.  J.  S.  130,  Sec.  53. 

ilt  follows  from  the  aliove  that  no  indirect  method, 
(ther  as  to  the  form  in  which  an  infant's  property  is 
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held,  or  otherwise,  can  be  resorted  to  for  the  purpose  of 
destroying  his  ownership.  That  where  a  discharge  is 
claimed  under  Section  1475  of  the  Civ.  Code,  by  pay-^ 
ment  to  one  of  several  joint  creditors,  it  mii^t  he  made 
to  appear  that  all  joint  creditors  are  sui  juris.  . 

If  this  is  not  the  law,  then  Section  1475  of  the  Civ.! 
Code  is  turned  into  a  means  of  oppression  and  the  de-i^, 
struction  of  the  rights  of  a  minor,  the  protection  of 
which  the  law  looks  upon  with  such  favor  and  concern; 
Such  a  ruling  would  be  in  conflict  with  all  the  authorities 
on  the  subject.  It  must  be  evident  that  Section  1475  ol 
the  Civ.  Code  was  not  enacted,  and  cannot  be  construed; 
to  provide  a  means  and  method  for  the  destruction  of 
the  very  protection  thrown  around  infants  by  Sec.  32 
of  the  Calif.  Civ.  Code.  ;. 


Conclusion.  ; 

That  defendant  is  bound  and  estopped  by  its  answer, 
and  the  admissions  made,  to  rely  on  Section  1475  of  the 
Civil  Code  as  a  defense.  That  its  present  position  con- 
victs it  of  actual  knowledge  of  the  invalidity  of  the 
assignments  and  dividend  orders;  that  the  forged  assign- 
ments carried  notice  and  legal  knowledge  ah  initio  of 
the  fraud  being  perpetrated  against  the  plaintiff;  that 
defendant  knew  of  the  alteration  and  invalidity  of  the 
assignments  which  gave  further  knowledge  of  the  fraud 
being  perpetrated  against  the  plaintiff;  that  the  fraud 
of  exclusion  was  being  worked  against  plaintiff;  that 
plaintiff  was  a  minor  and  defendant  could  not  be  dis- 
charged of  its  obligation  to  him  under  Sec.  1475  of  the 
Civil  Code,  as  said  section  only  operates  as  to  parties 
sui  juris;  that  for  each  and  all  of  these  reasons  and 
others  set  out  above  Section  1475  of  the  Civil  Code  con- 
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iitutes  no  defense  and  plaintiff  is  entitled  to  judgment 
!>r  the  amount  of  said  dividends  and  stock  rights  to- 
jether  with  interest  at  the  rate  of  7%  from  the  date  each 
I'vidend  and  stock  right  was  declared  and  set  aside  for 
lyment. 

Respectfully   submitted, 

Thurman  L.  McCormick, 

910  Rialto  Building,  K.  C,  Mo., 

Harold   Easton, 

633   Roosevelt   Building, 
Los   Angeles    14,    California, 
Attorneys  for  Appellant. 
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I  ^'- 

Southern  California  Edison  Company,  Limited, 

Appellee. 


BRIEF  ON  BEHALF  OF  APPELLEE. 


Introductory  Statement. 

For  clarity,  we  will,  in  this  brief,  sometime  refer  to 
appellant  as  plaintiff  and  to  appellee  as  defendant. 

This  brief  of  defendant  consists  of  two  divisions.  Divi- 
sion One,  in  which  reply  will  be  made  to  each  of  the  nine 
sections  of  argument  contained  in  plaintiff's  brief  and, 
Division  Two,  in  which  defendant  will  point  out  several 
conclusions  of  law  which  are  believed  by  defendant  to  be 
erroneous  and  which  resolved  in  defendant's  favor  would, 
in  any  event,  necessitate  an  affirmance  of  the  judgment 
herein. 


^2— 

Analysis  of  Brief  of  Appellant. 

An  examination  of  the  brief  of  appellant  reveals  that 
only  one  major  argument  is  presented,  namely — that  the 
provisions  of  Section  1475  of  the  Civil  Code  of  the  State 
of  California  are  not  applicable  in  the  instant  case  (Appel- 
lant's Brief  p.  7).  Sections  I,  II,  III,  IV,  V,  VI,  VII 
and  IX  are  all  directed  to  this  general  proposition. 

Section  I  of  the  argument  is  that  since  the  defendant 
did  not  plead  the  provisions  of  said  code  section  in  so 
many  words  in  its  answer,  such  defense  is  not  available 
to  it. 

Sections  II,  IV,  V  and  VII  all  urge  the  inapplicability 
of  said  section  of  the  code  based  upon  the  contention  that 
despite  the  trial  court's  finding  to  the  contrary,  defendant 
had  actual  or  constructive  knowledge  of  a  fraud  perpe- 
trated upon  the  plaintifif  by  his  grandmother  and  uncle. 

Section  III  of  the  argument  urges  the  inapplicability  of 
said  section  upon  the  asserted  ground  that  proceeds  of 
joint  tenancy  property  do  not  retain  joint  tenancy  char- 
acteristics. 

In  Section  VI,  plaintiff  argues  that  the  dividends  and 
stock  rights  in  question  were  deposits  in  the  hands  of  de- 
fendant and  thus  expressly  excluded  from  the  provisions 
of  Civil  Code,  Section  1475. 

Plaintiff  contends,  in  Section  VIII  that,  assuming  said 
section  not  applicable,  he  would  be  entitled  to  interest  from 
the  date  dividends  were  declared  rather  than  from  the  date 
of  his  demand  upon  defendant. 

In  his  concluding  Section  IX,  plaintiff  argues  that  said 
Section  1475  of  the  Civil  Code  cannot  apply  for  the  reason 
that  the  plaintiff  was  once  a  minor. 


\ 
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DIVISION  ONE. 
REPLY  TO   BRIEF  OF  APPELLANT. 

I. 

The  Defense  of  Payment  by  Defendant  to  One  of 
Several  Joint  Tenants  Was  Presented  and  Liti- 
gated Throughout  the  Trial. 

Plaintiff  alleged  in  his  complaint  that  he  had  become 
a  joint  tenant  with  his  grandmother  and  uncle  in  certain 
shares  of  stock  of  the  defendant  [Tr.  Rec.  p.  3]  but  that 
the  defendant  paid  dividends  and  issued  stock  rights  on 
the  shares  in  question  to  Elizabeth  J.  Price,  his  grand- 
mother which  said  acts  he  charged  to  be  illegal  and  unlaw- 
ful [Tr.  Rec.  p.  10]. 

In  the  answer  of  defendant,  it  is  admitted,  in  essence, 
that  the  joint  tenancy  interest  had  been  created  in  the 
stock  [Tr.  Rec.  p.  20]  and  it  is  admitted  that  the  divi- 
dends and  stock  rights  arising  in  connection  with  said 
stock  had  been  paid  or  delivered  to  the  grandmother, 
Elizabeth  J.  Price,  but  it  is  denied  that  such  payments  or 
distributions  had  been  illegal  and  unlawful  or  illegal  or 
unlawful  [Tr.  Rec.  p.  21]. 

It  is  submitted  that  the  foregoing  pleadings  clearly 
presented  to  the  trial  court  for  decision  the  issue  as  to 
whether  defendant's  performance  of  its  obligations  to  the 
one  joint  tenant,  Mrs.  Price,  also  satisfied  any  obligation 
it  had  to  the  joint  tenant,  Hurley. 

Furthermore,  prior  to  a  pretrial  hearing  held  by  order 
of  the  District  Court  in  June,  1946,  defendant  stated  con- 
cisely in  its  memorandum  of  points  of  law  which  it  in- 
tended to  rely  upon  at  the  trial  that:  "The  payment  by 
defendant  of  the  dividends  accruing  to  one  of  the  several 


joint  owners  of  the  stock  discharged  defendant's  Hability 
to  all  of  said  owners"  [Tr.  Rec.  p.  33].  (In  this  connec- 
tion, note  that  the  date  September  23,  1949,  appearing  in 
the  transcript  is  the  date  upon  which  this  portion  of  the 
record  was  added  to  the  transcript  and  not  the  date  upon 
which  the  point  was  made  and  submitted  in  the  lower 
court. ) 

In  any  event,  the  issues  upon  which  this  cause  went  to 
trial  more  than  three  years  ago  were  necessarily  framed  by 
defendant's  answer  to  the  plaintiff's  own  allegations.  As 
above  pointed  out,  plaintiff  alleged  his  original  joint  ten- 
ancy interest  which  defendant  admitted;  plaintiff  alleged 
that  he  was  wrongfully  deprived  of  this  interest  by  the 
forgery  and  fraud  of  his  grandmother  and  uncle  which 
defendant  denied;  and  plaintiff"  alleged  illegal  and  unlaw- 
ful payment  of  dividends  and  issuance  of  stock  rights  to 
his  grandmother  which  illegality  and  unlawfulness  defend- 
ant denied. 

Section  1475  of  the  California  Civil  Code  is  a  state- 
ment of  the  California  law  applicable  to  a  factual  situa- 
tion. Plaintiff's  contention  throughout  the  years  this 
matter  has  been  pending  has  been  and  now  is  that  he,  at 
all  times,  remained  a  joint  tenant  of  the  stock  involved 
and  he,  at  all  times,  has  admitted  that  the  defendant  paid 
all  dividends  on  such  stock  and  issued  all  stock  rights  in 
connection  therewith  to  Mrs.  Price.  It  is  purely  a  question 
of  law  whether  the  defendant,  in  so  doing,  discharged  its 
obligation  to  all  joint  tenants. 

Plaintiff  entitled  his  action  herein  one  for  an  account- 
ing. It  is  held  that  such  an  action  is  unique  in  that  the 
issues  raised  by  the  pleadings  may  be  only  those  with  rela- 
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tion  to  the  existence  of  a  relationship  which  requires  an 
accounting.  Any  credits  proved  by  the  defendant  in  such 
an  action  may  be  properly  considered. 

Whaiui  V.  Doell,  192  Cal.  680  at  684,  221  Pac.  899; 

Davis  V.  Calif.  Motors,  7Z  Cal.  App.  2d  241   at 
245-6,  166  P.  2d  52. 

Likewise,  when  a  payment  is   shown   in  the  plaintiff's 
complaint,  as  was  the  case  herein,  there  is  no  reason  for 
the  defendant  to  plead  the  same. 
48  C.  J.  667,  Note  28. 

11. 

Plaintiff  Is  Concluded  by  the  Finding  of  the  Trial 
Court  That  Defendant  Had  No  Knowledge, 
Actual  or  Constructive,  of  Any  Fraud. 

As  we  have  previously  commented,  Sections  II,  IV,  V 
and  VII  of  appellant's  argument  are  devoted  to  the  con- 
tention that  this  defendant  had  both  actual  and  construc- 
tive knowledge  of  the  fraud  of  his  grandmother.  In  this 
portion  of  our  brief  we  will  reply  to  each  of  these  sections. 

In  this  connection,  the  trial  court  found  as  follows 
[Tr.  Rec.  p.  57]  : 

"That  defendant  had  no  actual  knowledge  of  the 
fraud  hereinbefore  found  to  have  been  perpetrated 
upon  Lester  W.  Hurley  by  his  grandmother,  either 
at  the  time  said  fraud  was  perpetrated  or  thereafter, 
and  the  court  further  finds  that  defendant  has  no 
reason  to  believe  that  any  fraud  was  being,  or  had 
been,  so  perpetrated." 

In  the  sections  of  appellant's  brief  above  noted,  appel- 
lant challenges  Conclusion  of  Law  XI   [Tr.  Rec.  p.  62] 


to  the  effect  that  defendant  had  discharged  its  obHgations 
to  the  plaintiff  joint  tenant  by  its  payment  of  dividends 
to  and  dehvery  of  stock  rights  to  or  upon  the  order  of  his 
joint  tenant  Ehzabeth  J.  Price.  Appellant  argues,  in  the 
face  of  the  finding  of  fact  quoted  above,  that  the  conclu- 
sion of  law  was  incorrect  in  that  defendant  did  have 
actual  or  constructive  notice  of  the  fraud. 

We  should  observe  at  the  outset  that  appellant  has  not 
included  in  the  Transcript  of  Record  any  evidence  or 
testimony  which  was  received  by  the  trial  court  on  this 
issue  of  fact  and  we  respectfully  contend  that  in  the 
absence  thereof  the  finding  of  the  trial  court  is  conclusive. 

A.  In  Section  II  of  his  argument,  appellant  asserts 
that  since  defendant  admitted  that  it  had  made  payment 
to  one  of  several  joint  tenants,  it  must  follow  that  defend- 
ant had  knowledge  of  fraud  practiced  upon  him  by  another 
co-tenant. 

As  we  understand  this  contention  of  appellant,  he  argues 
that  since  defendant  made  payments  to  one  joint  tenant 
after  it  had  received  purported  assignments  of  certain  of 
the  stock,  found  to  be  forgeries  in  an  action  to  which 
defendant  was  not  a  party,  defendant  must  have  had 
knowledge  of  the  assumed  fraud  by  which  these  assign- 
ments were  forged. 

With  all  due  respect,  the  complete  answer  to  this  conten- 
tion is  that  the  trial  court  found  that  the  defendant  had  no 
knowledge,  actual  or  constructive,  of  such  fraud.  The 
simple  and  admitted  facts  are  that  the  defendant  did  make 
payments  to  one  of  several  joint  tenants  believing  that 
said  joint  tenant  had,  by  properly  executed  documents, 
obtained  the  exclusive  right  to  the  payments  and  distribu- 


— 7— 

tions  made;  but  this  belief  cannot  l)e  tortured  into  knowl- 
edge of  any  fraud. 

B.  Appellant  next,  in  Section  IV  of  his  argument,  rea- 
sons that  since  defendant  had  received  purported  assign- 
ments which  were  forgeries,  it  was  charged  with  knowl- 
edge that  they  w^ere  forgeries  and  therefore  must  be 
charged  with  knowledge  that  they  were  obtained  by  fraud. 

This  is  the  same  argument  that  appellant  made  under 
Section  II  of  his  brief.  In  Section  II  he  states  that  de- 
fendant had  knowledge  of  fraud  because  it  admits  that  it 
paid  to  one  of  several  joint  tenants;  in  Section  IV,  he 
argues  that  guilty  knowledge  must  exist  because  certain 
assignments  which  defendant  thought  to  be  valid  were,  in 
fact,  forgeries. 

Once  again  we  say  that  the  trial  court  has  found  that 
defendant  had  no  knowledge  of  any  fraud,  actual  or  con- 
structive. 

Appellant  is  now  in  the  position  where  he  concedes  that 
if  there  had  been  no  forged  assignments,  the  defendant 
would  be  completely  protected  by  proof  of  its  performance 
to  one  joint  tenant.  He  continues,  however,  to  claim  that 
since  there  were  forged  assignments  involved  which  de- 
fendant believed  to  be  genuine,  defendant  is  nevertheless 
j  bound  to  know  that  the  assignments  were  spurious  and 
hence  charged  with  knowledge  of  fraud.  In  the  very  next 
breath,  appellant  points  out  that  since  the  assignments  were 
forgeries,  he  at  all  times  remained  a  joint  tenant. 

C.  In  Section  V  of  his  argument,  appellant  contends 
that  defendant  had  actual  knowledge  of  fraud  in  that 
defendant  knew  appellant  was  being  excluded  from  a  share 
in  the  dividends  and  stock  rights. 


In  determining  whether  the  trial  court  correctly  deter- 
mined in  its  Conclusion  of  Law  XI  that  Section  1475  of 
the  California  Civil  Code  applied  to  protect  defendant 
against  the  demands  of  plaintiff,  fullest  weight  must  be 
given  to  Finding  XXVII  [Tr.  Rec.  p.  57]  (previously 
quoted  herein)  to  the  effect  that  defendant  had  no  reason 
to  believe  any  fraud  was  being  or  had  been  perpetrated 
upon  appellant. 

An  interpretation  of  Section  1475  which  would  place 
on  the  obligor  the  burden  of  determining  that  there  was 
no  fraud  in  connection  with,  or  wrongful  exclusion  from 
the  benefits  of,  the  obligation  he  was  performing  when 
performance  is  made  to  one  of  two  or  more  joint  obligees, 
is  not  warranted,  if  the  obligor  otherwise  has  no  reason 
to  believe  there  is  any  such  fraud  or  wrongful  exclusion. 
Plaintiff's  proposed  interpretation  of  this  section  would 
have  exactly  this  effect,  and  would  to  a  large  extent,  if 
not  completely,  nullify  the  provisions  of  the  section.  If 
any  exception  is  to  be  made  to  the  application  of  Section 
1475  which  is  not  within  the  express  terms  of  the  section, 
it  should  not  go  beyond  that  contained  in  Restatement  of 
Contracts,  Section  131,  as  quoted  on  page  36  of  appellant's 
brief.  Finding  XXVII  in  the  case  at  bar,  precludes  this 
exception.  Even  knowledge  on  the  part  of  the  obligor 
that  one  of  the  joint  obligees  is  being  excluded  from  the 
benefit  of  the  performance  made  to  another  of  the  obligees, 
gives  no  notice  to  the  obligor  of  fraud,  in  the  absence  of 
some  reason  on  his  part  to  believe  such  exclusion  is 
wrongful. 

The  cases  cited  by  opposing  counsel  do  not  lend  any 
support  to  their  proposed  interpretation  of  Section  1475. 
In  Stark  v.  Coker,  20  Cal.  2d  839,  129  P.  2d  390  (Sept. 
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28,  1942),  the  Supreme  Court  of  California  held  that  one 
of  two  joint  tenant  payees  of  a  $12,000  note  could  not 
discharge  the  note  as  against  the  other  payee  "for  $3,000, 
only  half  of  which  was  paid  in  cash  and  the  balance  has 
not  yet  been  paid."  This  result  was  reached  because 
"Plaintiff  had  no  knowledge  of  the  purported  accord  and 
satisfaction  and  did  not  authorize  it."  The  rule  of  this 
case  is  simply  that  one  co-tenant  has  no  authority  to  change 
or  modify  the  obligation.  This  rule  has  no  application  in 
the  case  at  bar. 

The  second  case  cited  is  Coher  v.  Connolly,  20  Cal.  2d 
741,  128  P.  2d  519  (decided  August  21,  1942;  rehearing 
was  denied  September  14,  1942,  two  weeks  before  decision 
in  the  Stark  case,  supra).  There  one  of  the  joint  tenant 
payees  of  an  $850.00  note  had,  without  the  knowledge  or 
consent  of  the  two  others,  agreed  to  accept  "job  printing, 
the  publication  of  legal  notices,  hotel  cards,  and  news- 
paper subscriptions,  as  ordered  by  him,  in  payment  of  the 
obligation."  In  pursuance  of  this  arrangement,  the  maker 
of  the  note  did  printing  and  advertising  to  the  value  of 
$1,255,  only  $290  of  which  was  for  the  payee,  the  re- 
mainder being  for  other  persons.  Only  $25  to  $30  was 
paid  in  cash.  The  trial  court  ruled  that  Section  1475  of 
the  California  Civil  Code  operated  to  constitute  payment 
of  the  note  and  in  affirming  judgment  on  appeal,  the 
Supreme  Court  held: 

"Section  1475  is,  however,  determinative  of  this 
appeal.  'An  obligation  in  favor  of  several  persons  is 
extinguished  by  performance  rendered  to  any  of 
them.  .  .  .'  (Applied  in  Bailes  v.  Keck,  200  Cal. 
697  [254  Pac.  573,  51  A.  L.  R.  930] ;  Hoover  v. 
Wolfe,  167  Cal.  ZZ7  [139  Pac.  794];  Delano  v. 
Jacohy,  96  Cal.  465   [31  Pac.  290,  31  Am.  St.  Rep. 
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201];  Wright  v.  Mix,  76  Cal.  465  [18  Pac.  645]; 
Barnes  v.  Osgood,  103  Cal.  App.  730  [284  Pac. 
975].)  None  of  the  California  cases  construing  this 
section  was  decided  upon  facts  such  as  those  before 
the  court  in  the  present  action,  and  it  is  true,  as  con- 
tended by  the  appellants  that  when  one  of  two  or 
more  joint  creditors  accepts  payment  of  the  obliga- 
tion, he  holds  the  proceeds  as  a  trustee  or  agent  for 
them  and  is  directly  accountable  to  them  as  such.  But 
so  far  as  the  debtor  is  concerned,  the  co-obligee  is 
more  than  a  mere  agent;  he  is  the  owner  of  the 
obligation.  'Since  each  of  several  joint  obligees  is 
interested  in  the  entire  claim,  he  has  the  power  to 
discharge  the  entire  claim  either  by  release  or  by 
accord  and  satisfaction,  and  so  a  payment  or  other 
performance  of  the  whole  obligation  to  one  obligee 
discharges  it;  and  a  tender  to  one  is  legally  a  tender 
to  all.'  (2  Williston  on  Contracts  [rev.  ed.  1938], 
sec.  343,  p.  1014  [and  see  cases  there  cited  in  foot- 
notes 2,  3  and  4].)  Section  130  of  the  Restatement 
of  the  Law  of  Contracts  provides :  'Except  as  the 
rules  of  this  Section  are  qualified  by  section  131 
.  .  .  a  discharge  by  a  joint  obligee  of  his  individual 
right  operates  as  a  discharge  of  the  joint  right  of  all.' 
Section  131  reads:  '.  .  .  A  discharge  of  the 
promisor  by  an  obligee  in  fraud  of  a  co-obligee  is 
inoperative  to  discharge  the  promisor's  duty  to  the 
extent  of  the  co-obligee's  interest  in  the  performance, 
if  the  promisor  gives  no  value  or  knows,  or  has  rea- 
son to  know  of  the  fraud.' 

"The  appellants  do  not  claim  that  the  Cobers  did 
not  give  value,  or  that  they  had  any  knowledge  con- 
cerning Eversole's  failure  to  account  to  the  other 
payees  of  the  note.  The  fact  that  much  of  the  printed 
matter  went  to  others  than  Eversole,  or  that  Ever- 
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sole  made  gifts  of  many  subscriptions  of  Cober's 
newspaper,  is  immaterial,  as  all  such  services  and 
supplies  were  ordered  by  Eversole  with  the  under- 
standing that  they  should  be  credited  by  him  on  the 
note.  The  performance  of  the  services  and  the  fur- 
nishing of  the  supplies  effectually  discharged  Ever- 
sole's  individual  right  against  the  respondents,  and, 
under  the  general  rule,  also  discharged  the  debt  as 
to  all  of  the  obligees.  The  fact  that  the  note  was  not 
surrendered  to  the  maker  is  immaterial.  {Wheeler  v. 
Bull,  131  Cal.  421,  425  [63  Pac.  732].)" 

Coher  v.  Connolly,  20  Cal.  2d  741,  744-745,  128  P. 
2d  519  (also  reported  in  142  A.  L.  R.  367,  with 
note  on  p.  371). 

The  Cobcr  case  presents  a  situation  where  the  obligor 
must  have  known  that  two  of  the  three  joint  tenant  payees 
of  the  note  were  apparently  being  excluded  from  the  bene- 
fit of  the  performance  of  his  obligation.  The  court  in 
deciding  the  case  had  in  mind  the  exception  to  Section  1475 
set  out  in  Section  131  of  Restatement  of  Contracts,  as 
that  very  section  is  quoted  in  their  opinion.  This  appar- 
ent exclusion  becomes  immaterial  in  the  absence  of  knowl- 
edge by  obligor  of  fraud,  because  the  joint  payee  receiving 
performance  "holds  the  proceeds  as  a  trustee  or  agent" 
for  the  other  payees  "and  is  directly  accountable  to  them 
as  such."     This  principle  applies  in  the  case  at  bar. 

The  third  case  cited,  Lemiette  v.  Starr,  66  Mich.  539, 
33  N.  W.  832,  deals  only  with  the  partnership  relation, 
there  was  no  performance  by  the  obligor,  aside  from  the 
giving  of  a  note  for  a  pre-existing  obligation  and  no 
reference  is  made  whatever  to  the  principle  of  law  em- 
bodied in  Section  1475,  Civil  Code. 
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We  submit,  therefore,  that  in  the  absence  of  reason  on 
the  part  of  the  obligor  to  know  of  fraud.  Section  1475 
appHes,  and  that  the  obligor  is  under  no  duty  to  the  joint 
obligees  when  rendering  performance  to  one  of  them  to 
see  to  it  that  all  share  equally  in  the  benefit  of  his  per- 
formance. 

D.  Lastly,  on  this  phase  of  the  case,  appellant  in  Sec- 
tion VII  attributes  to  the  defendant  not  only  knowledge 
of  fraud  but  actual  concealment  thereof,  basing  this  upon 
his  assumption  that  defendant  knew  that  plaintiff  was 
being  wrongfully  excluded  and  thereafter  failed  to  fur- 
nish plaintiff  with  any  information. 

We  are  at  some  loss  to  understand  what  new  or  addi- 
tional point  opposing  counsel  seek  to  make  therein,  unless 
it  is  that  plaintiff,  as  a  stockholder,  was  himself  entitled 
to  receive  directly  from  defendant  notice  regarding  divi- 
dends and  stock  rights.  Plaintiff's  claim  in  this  action  is 
based  upon  and  can  only  be  based  upon  a  contention  on 
his  part  that  he  continued  to  be  a  holder  in  joint  tenancy 
with  Mrs.  Price  and  Mr.  Burton  as  to  all  stock  involved. 
Section  1475,  Civil  Code,  applies  by  its  express  terms  not 
only  to  payment  of  money  due  joint  obligees,  but  to  the 
performance  of  "an  obligation"  thus  due.  "Obligation" 
is  defined  by  Section  1427,  Civil  Code,  as  "a  legal  duty,  by 
which  a  person  is  bound  to  do  or  not  to  do  a  certain 
thing."  Any  duty  on  defendant  to  give  information  or 
notice  to  these  stockholders  in  joint  tenancy  was  per- 
formed under  the  terms  of  Section  1475  by  giving  notice 
to  any  one  of  them.  Mrs.  Price,  plaintiff's  joint  tenant, 
had  such  notice. 

Even  without  reference  to  Section  1475,  Civil  Code,  the 
courts,  on  the  basis  of  common  law  principles,  rhave  reached 
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the  same  conclusion  that  a  joint  obligation  when  barred  as 
to  one  is  barred  as  to  all  co-tenants. 

Ellis  V.  Cohimhiiie  Creamery  Co.,  83  Cal.  App.  48, 
52(2),  256  Pac.  489; 

Conrad  v.  Hazvk,  122  Cal.  App.  649,  652(2).   10 
Pac.  534; 

Robertson  v.  Burrcll,  110  Cal.  568,  577,  42  Pac. 
1086; 

Sears  v.  Majors,  104  Cal.  App.  60,  62-63,  285  Pac. 
321; 

14  Am.  Jur.  147-148. 

In  so  far  as  any  other  points  are  made  in  Section  VII 
of  appellee's  brief,  they  are  answered  in  other  sections  of 
this  brief. 

'  E.  In  each  of  said  Sections  II,  IV,  V  and  VII  of 
plaintiff's  brief,  knowledge  of  fraud,  either  actual  or  con- 
structive, has  been  attributed  to  defendant  upon  the  ground 
that  the  stock  assignments  which  were  involved  in  the  case 
of  Burton  v.  Hurley,  decided  in  the  United  States  District 
Court  for  the  District  of  Kansas,  were,  in  fact,  forgeries 
so  far  as  the  signature  of  plaintiff  is  concerned. 

Defendant  asserts  that  it  is  not  bound  by  such  judg- 
ment. 

This  defendant  was  not  a  party  to  said  action  [Tr.  Rec. 
pp.  29-30]. 

Although  the  Kansas  court  found  that  the  purported 
signature  of  the  plaintiff  herein  as  appearing  in  both  the 
stock  assignments  and  upon  the  dividend  order  relating  to 
said  stock  were  forgeries  [Tr.  Rec.  pp.  87-88],  the  court 
below  in  this  action,  upon  the  evidence  adduced  herein,  con- 
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eluded  that  the  Kansas  judgment  was  res  judicata  only  as 
to  the  signatures  on  the  assignments  [Tr.  Rec.  p.  5(Sj  and 
found,  as  a  fact,  that,  contrary  to  the  conclusion  of  the 
Kansas  court,  plaintiff  did,  in  fact,  sign  the  dividend  order 
involved  [Tr.  Rec.  p.  37]. 

We  think  the  basic  law  cannot  be   questioned   that   a 

judgment  is  binding  or  conclusive  only  upon  those  who  are 

parties  to  the  action  in  which  the  judgment  is  rendered 

and  upon  those  who  are  in  privity  with  a  party  thereto. 

1  Freeman  on  Judgments,  5th  Ed.,  Sec.  407. 

This  basic  rule  has  frequently  been  applied  in  decisions 
of  the  California  courts,  reference  to  only  a  few  of  which 
is  made  herein. 

Estate  of  Smead,  219  Cal.  572  at  577,  28  P.  2d 

348; 
Stockwell  V.  McAlvay,  10  Cal.  2d  368  at  371,  74  P. 
2d  504; 

Victor  Oil  Co.  v.  Drum,  184  Cal.  226  at  239,  193 
Pac.  243; 

Drummond  v.  Drummond,  39  Cal.  App.  2d  418  at 
424,  103  P.  2d  217; 

Olinda  Irrigation  Lands  Co.  v.  Yank,  27  Cal.  App. 
2d  56  at  64,  80  P.  2d  170. 

Perhaps  the  most  instructive  decision  arising  out  of 
facts  similar  in  some  respects  to  those  in  the  instant  case 
is  that  of  Perkins  v.  Benguet  Consol.  Mining  Co.,  55  Cal. 
App.  2d  720,  132  P.  2d  70.  The  facts  involved  in  the 
Perkins  case  are  as  follows:  Mrs.  Perkins,  the  plaintiff, 
a  resident  of  the  State  of  Washington  had  married  in  the 
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Philippines  in  1914.  Her  husband  previously  had  been  a 
resident  of  the  State  of  New  York.  During  approxi- 
mately fifteen  years  of  marriage,  until  their  separation  in 
1929,  they  had  acquired  many  thousands  of  shares  of  the 
defendant  company,  twenty-four  thousand  of  which  had 
been  registered  in  the  name  of  the  plaintiff,  and  upon 
which  shares  dividends  had  always  been  paid  directly  to 
the  plaintiff. 

After  separation  of  the  parties,  a  dispute  arose  between 
them  concerning  these  shares  of  stock  and  the  dividends 
thereon  and  although  Mrs.  Perkins  served  numerous  de- 
mands upon  the  defendant  that  dividends  be  paid  to  her, 
defendant,  nevertheless,  paid  the  same  to  the  husband, 
taking  several  agreements  of  indemnity. 
*  The  next  step  was  an  action  in  the  Philippines  in  which 
a  judgment  was  entered  against  Mrs.  Perkins  and  in 
favor  of  Mr.  Perkins  decreeing  transfer  to  him  of  the 
shares  in  question.  The  shares  of  stock  were  deposited 
with  a  trust  company  in  New  York,  and  in  1933  Mr.  Per- 
kins sued  the  trust  company  pleading  the  Philippine  judg- 
ment. Mrs.  Perkins  was  made  a  party  by  the  trust  com- 
pany and  in  this  action  it  was  ultimately  determined  that 
Mrs.  Perkins  was  owner  of  the  shares.  Thereafter,  the 
California  action  was  brought  by  Mrs.  Perkins  against  the 
defendant  company  for  recovery  of  the  dividends  which 
had  been  paid  after  1930.  The  ultimate  decision  in  this 
case  was  that  the  decision  of  the  New  York  court  was 
res  judicata  and  that  the  defendant  company  was  bound 
thereby.  .  , 
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In  at  least  two  very  important  respects,  the  Perkins  case 
must  be  distinguished  from  the  case  at  bar.  First,  in  the 
Perkins  case,  the  defendant  corporation  had  knowingly 
placed  itself  in  privity  with  the  husband  by  paying  divi- 
dends to  the  husband  under  an  agreement  of  indemnity 
with  full  knowledge  at  all  times  of  the  wife's  claims. 
Second,  in  the  Perkins  case,  the  New  York  judgment  dealt 
only  with  ownership  of  the  stock  as  between  the  husband 
and  wife.  The  award  of  dividends  to  the  wife  in  the  New 
York  action  as  against  the  husband  was  solely  an  incident 
of  the  stock  ownership. 

Since,  in  the  Perkins  case,  the  corporation  had  elected 
to  stand  or  fall  on  the  rights  of  the  husband  and  had  taken 
indemnity  from  him,  it,  of  course,  should  be  bound  by  the 
judgment  against  the  husband  holding  that  he  had  no 
rights.  The  corporation  was  in  privity  with  the  husband 
in  the  New  York  action.  As  is  specifically  pointed  out 
by  the  California  court,  the  corporation  was  at  all  times, 
from  the  beginning  of  the  controversy  placed  upon  notice 
that  the  wife  claimed  the  entire  ownership  of  the  stock 
and  the  right  to  all  dividends  thereon. 

It  is  the  law,  that  a  judgment  fixing  ownership  of 
property  between  two  persons  is  an  in  rem  judgment  and 
is  res  judicata  as  to  such  ownership  against  any  person 
not  claiming  a  different  title  in  himself. 

The  distinctions  pointed  out  above  were  clearly  recog- 
nized by  the  court  in  the  Perkins  case  where  it  was  said 


—17— 

"in  the  present  case,  none  of  the  dividends  were  paid  by 
the  corporation  to  Mr.  Perkins  without  knowledge  of  the 
claims  of  Mrs.  Perkins,"  and  further,  ''when  every  divi- 
dend was  paid  to  Mr.  Perkins  or  his  transferee,  the  de- 
fendant knew  of  Mrs.  Perkins'  claims,"  and  again,  that 
the  corporation  "elected  to  pay  these  dividends  to  him  and 
take  back  from  him  and  his  partner  indemnity  agreements 
to  indemnify  the  company  against  the  very  loss  it  now 
faces." 

Lastly,  it  should  be  pointed  out  that  the  California  court 
conceded  that  had  the  defendant  paid  Mr.  Perkins  the 
dividends  without  knowledge  of  the  claim  of  his  wife,  the 
New   York  judgment   would   not   have   been   conclusive: 

"We  can  agree  with  defendant  and  with  the  as- 
sumption made  in  the  Bernhard  case  [Bernhard  v. 
Bank  of  America,  19  Cal.  (2d)  807;  122  Pac.  (2d) 
892],  that  in  such  a  case,  where  the  depositary  has 
paid  one  person  without  knowledge  of  another's  claim, 
a  judgment  between  the  two  disputants  would  not  he 
conclusive  against  the  depositary.  As  already  pointed 
out,  defendant  here  had  full  knowledge  of  the  claims 
of  Mrs.  Perkins  before  it  paid  the  dividends.  No 
estoppel  applies  against  her.  No  equities  exist  in 
favor  of  defendant."     (Italics  added.) 
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III. 

Dividends  Declared  on  Corporate  Stock  Held  in  Joint 
Tenancy  Create  a  Debt  Due  From  the  Corpora- 
tion to  the  Co-Owners  as  Joint  Tenants  and 
Section  1475,  Civil  Code,  Applies  to  Such  a  Debt. 

In  Section  III  plaintiff  devotes  ten  pages  of  his  brief 
(pp.  21-30)  to  the  proposition  that  a  dividend  declared  by 
a  corporation  results  in  a  debt  due  the  stockholders  which 
becomes  a  right  separate  and  distinct  from  their  rights  as 
stockholders.  There  is  no  doubt  as  to  the  correctness  of 
this  proposition.  It  does  not  follow,  however,  that  the 
debt  resulting  from  the  declaration  of  a  dividend  on  stock 
held  in  joint  tenancy  is  not  due  the  joint  tenants  as  joint 
tenants.  In  the  absence  of  an  agreed  division  of  this  debt 
which  is  an  income  from  the  joint  tenancy  property,  the 
four  unities  of  interest,  title,  time  and  possession  still 
persist. 

In  Fish  V.  Security-First  National  Bank,  31  Cal.  2d  378, 
189  P.  2d  10,  the  court  said: 

"The  conclusion  of  the  trial  court,  therefore,  that 
the  joint  tenancy  transactions  were  valid  and  that 
defendant  was  the  owner  of  a  joint  tenancy  interest 
in  the  notes  may  be  accepted  as  a  premise  in  determin- 
ing the  further  question  whether  the  evidence  suffi- 
ciently supports  the  correlative  conclusion  that  the 
funds  totaling  $29,012.45  were  also  joint  tenancy 
property,  although  standing  in  decedent's  name.  The 
proceeds  of  joint  tenancy  property,  in  the  absence  of 
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contrary  agreement,  retain  the  character  of  the  prop- 
erty from  which  they  are  acquired  (In  re  Kessler, 
217  Cal.  d>2,  35  [17  P.  2d  117];  Estate  of  Harris, 
169  Cal.  725  [147  P.  967] ;  Bliss  v.  Martin,  74  Cal. 
App.  2d  500  [P.  2d  61],  and  cases  there  cited;  Wal- 
lace V.  Riley,  23  Cal.  App.  2d  654,  665  [74  P.  2d 
800]  ;  Estate  of  McCoin,  9  Cal.  App.  2d  480,  482  [50 
P.  2d  114])." 

Fish  V.  Security-First  National  Bank,  31   Cal.  2d 
378,  387(5),  189  P.  2d  10; 

In  re  Kessler,  217  Cal.  32,  35,  17  P.  2d  117; 

Estate  of  Zaring,  93  A.  C.  A.  717,  719,  209  P.  2d 
642. 

,  In  the  Zaring  case,  the  proceeds  involved  was  rent  from 
real  property,  which,  as  in  the  case  of  a  dividend  declared 
on  stock,  would  not  pass  to  a  purchaser  on  the  sale  of  the 
property  from  which  the  income  is  derived.  But  in  spite 
of  this  severance,  it  was  held  such  proceeds  "retain  the 
character  of  the  property  from  which  they  were  acquired." 

The  two  English  equity  cases  cited  by  opposing  counsel, 
if  indeed  they  are  contrary  to  the  California  cases  and 
Section  1475,  Civil  Code,  can  have  no  force  in  the  case 
at  bar. 
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IV. 

Dividends,  When  Declared  on  Corporate  Stock  and, 
Stock  Rights,  Are  Not  a  "Deposit"  Within  the 
Meaning  of  Section  1475,  Civil  Code. 

In  Section  VI  of  his  brief  plaintiff  seeks  to  avoid  the 
application  of  Section  1475,  Civil  Code,  by  contending 
that  dividends  when  declared  and  rights  to  subscribe  to 
stock  are  "deposits"  with  the  meaning  of  that  term  as  used 
in  Section  1475.  The  "deposits"  expressly  referred  to  in 
this  section  are  those  "regulated  by  the  title  on  deposit." 
Title  III  of  Division  3,  Part  IV  (Sees.  1813  to  1881.3)  is 
part  of  the  code  referred  to.  Reference  to  this  Title 
clearly  indicates  that  dividends  and  stock  rights  do  not 
fall  with  the  category  of  "deposits." 

The  sections  of  said  code  defining  various  types  of 
deposits  are  as  follows: 

Sec.  1813.  Deposit,  kinds  of.  A  deposit  may  be 
voluntary  or  involuntary;  and  for  safekeeping  or  for 
exchange. 

Sec.  1814.  Voluntary  deposit,  how  made.  A  volun- 
tary deposit  is  made  by  one  giving  to  another,  with  his 
consent,  the  possession  of  personal  property  to  keep 
for  the  benefit  of  the  former,  or  of  a  third  party.  The 
person  giving  is  called  the  depositor,  and  the  person 
receiving  the  depositary. 

Sec.  1815.  Involuntary  deposit,  hoiv  made.  An  in- 
vountary  deposit  is  made: 

1.  By  the  accidental  leaving  or  placing  of  personal 
property  in  the  possession  of  any  person,  without  neg- 
ligence on  the  part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insur- 
rection, riot,  or  like  extraordinary  emergencies,  by  the 
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owner   of   personal    property   committing    it,    out    of 
necessity,  to  the  care  of  any  persons. 

Sec.  1817.  Deposit  for  keeping,  what.  A  deposit 
for  keeping  is  one  in  which  the  depositary  is  bound 
to  return  the  identical  thing  deposited. 

Sec.  1818.  Deposit  for  exchange,  zvhat.  A  de- 
posit for  exchange  is  one  in  which  the  depositary  is 
only  bound  to  return  a  thing  corresponding  in  kind 
to  that  which  is  deposited. 

Opposing  counsel  have  been  unable  to  produce  any  case 
holding  that  a  dividend  declared  by  a  corporation  is  a 
deposit.  They  do  not  even  indicate  in  their  brief  which 
of  the  various  types  of  deposits  defined  in  the  code,  they 
conceive  defendant's  obligation  to  be.  Their  argument 
seems  to  be  that  wherever  a  trust  relationship  exists  there 
must  be  a  "deposit."  We  find  no  authorities  supporting 
this  position. 

V. 

The  Facts  Herein  Do  Not  Warrant  Modification  of 
the  General  Rule  That  Interest  on  Dividends 
Accrues  Only  From  Date  of  Demand. 

In  Section  VIII  of  his  argument  appellant  contends 
blandly  that  any  demand  which  he  might  have  made  for 
dividends  or  for  issuance  of  stock  rights  would  have  been 
entirely  fruitless  and  that,  therefore,  should  he  be  entitled 
to  recovery  herein,  he  would  be  entitled  to  interest  from 
the  time  the  dividends  were  declared  or  the  stock  rights 
issued. 
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In  connection  with  this  matter,  the  trial  court,  in  its 
Conclusion  of  Law  IX  [Tr.  Rec.  p.  62],  found  that  plain- 
tiff's cause  of  action  asserted  herein  did  not  accrue  until 
October  15,  1945,  the  date  of  his  demand  upon  the  defend- 
ant. With  this  conclusion  plaintiff  apparently  agrees  so 
far  as  the  Statute  of  Limitations  is  concerned.  In  the 
accompanying  Conclusion  of  Law  XII  [Tr.  Rec.  p.  63] 
the  court  holds  that  plaintiff  would  not  be  entitled  to  in- 
terest until  that  date.  Certainly  no  interest  should  be 
allowed  until  the  cause  of  action  accrued. 

Appellant  points  to  no  finding  of  the  trial  court  that 
an  earlier  demand  for  payment  of  dividends  or  issuance 
of  stock  rights  would  have  been  disregarded,  and  in  fact 
no  such  finding  was  made.  On  the  other  hand,  it  appears 
herein  that  defendant  continued  to  pay  dividends  and 
issue  stock  rights  to  Mrs.  Price  only  up  to  the  date  it 
received  from  plaintiff  notice  under  date  of  March  20, 
1944  [Tr.  Rec.  pp.  26-29].  It  is  to  be  noted  that  no  ques- 
tion exists  as  to  dividends  declared  after  said  date  or  any 
interest  thereon. 

Apparently,  plaintiff  concedes  that  in  the  absence  of 
evidence  of  circumstances  showing  clearly  that  any  demand 
would  have  been  fruitless,  the  right  to  interest  accrues 
only  after  such  demand  is  made. 

Perkins  v.  Benguet  Consolidated  Mining  Co.,   55 
Cal.  App.  2d  720  at  765,  132  P.  2d  70  at  99. 
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VI. 

Conclusion   of   Law   XI    [Tr.   Rec.   p.   62]    Is   Not   in 
Error : 

1.  In  View  of  the  Fact  That  There  Is  No  Find- 
ing That  Plaintiff  Was  a  Minor  at  Any  Time 
Defendant  Rendered  Performance  to  Plain- 
tiff's Co-Tenant. 

2.  In  View  of  the  Fact  That  Plaintiff  Has  Rati- 
fied His  Status  as  a  Joint  Tenant. 

3.  For  the  Reason  That  Section  1475,  Civil  Code, 
Applies  as  Against  a  Minor  Joint  Tenant. 

In  reply  to  Section  IX  of  plaintiff's  brief  we  desire  to 
point  out  that  it  appears  from  the  findings  that  plaintiff 
was  20  years  old  at  the  time  575  shares  of  defendant's 
'  common  stock  was  issued  to  him  and  his  co-joint  tenants 
on  November  20,  1928  [Finding  XIV  p.  45,  XXII  p.  54]. 
The  dividends  and  stock  rights  here  involved  did  not  begin 
to  accrue  until  some  time  in  the  year  1929  [Findings  of 
Fact  XI  p.  43,  XIX  pp.  51  and  52,  XXVIII  p.  57].  Even 
if  plaintiff  was  not  21  years  of  age  the  early  part  of  1929 
he  must  at  least  have  reached  that  age  some  time  during 
the  year  1929  and  was  not  therefore  a  minor  during  a 
large  portion  of  the  period  here  involved.  He  clearly  can- 
not escape  the  application  of  Section  1475  after  reaching 
his  majority. 

Furthermore,  even  though  plaintiff  did  not  know  of 
the  conveyance  of  this  stock  to  him  as  a  joint  tenant  at 
the  time  it  was  thus  conveyed  when  he  was  20  years  of  age 
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[Finding  XXIII  pp.  54  and  55],  it  appears  from  the  rec- 
ord that  after  attaining  majority  he  ratified  the  convey- 
ance of  this  stock  to  him  as  a  joint  tenant  with  two  others 
both  by  his  actions  in  making  claims  against  his  co-tenant 
Mr.  Burton  and  by  the  bringing  of  the  action  now  before 
this  court. 

In  his  cross-petition  in  the  case  of  Burton  v.  Hurley,  he 
based  his  claim  against  Burton  on  his  status  as  a  joint 
tenant  [Tr.  Rec.  p.  71]  and  the  court  found  in  his  favor 
on  this  theory  [Tr.  Rec.  p.  87].  So  far  as  his  right  is 
concerned  to  disaffirm  the  conveyance  made  to  him  as  a 
co-joint  tenant,  it  was  either  to  repudiate  entirely  the  con- 
veyance or  to  accept  it  as  made.  Obviously  he  has  fol- 
low^ed  the  latter  course  and  is  now  bound  by  that  election. 

The  legal  effect  of  ratification  of  an  infant's  contract 
"is  the  same  as  though  there  never  was  a  power  of  avoid- 
ance— as  though  the  agreement  was  absolutely  binding 
from  the  beginning."  (27  Am.  Jur.  802,  Sec.  73.)  He 
is  not  at  liberty  to  affirm  a  portion  of  a  single  transaction 
which  he  deems  advantageous  to  him  and  disaffirm  the  rest. 
Peers  v.  McLaughlin,  88  Cal.  294,  26  Pac.  119. 

We  submit  therefore  that  having  ratified  the  conveyance 
to  him  of  this  stock  as  a  joint  tenant  after  reaching  major- 
ity, he  is  bound  by  all  the  rules  of  law  applicable  to  joint 
tenancy;  and  these  principles,  in  view  of  his  ratification, 
apply  with  equal  force  to  the  period,  if  any,  during  which 
he  was  a  minor  as  well  as  to  subsequent  periods  after  he 
had  reached  majority. 
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Plaintiff  cites  Section  33  of  the  California  Civil  Code  to 
the  effect  that  ''a  minor  cannot  give  a  delegation  of  power" 
in  his  attempt  to  prevent  the  application  of  Section  1475, 
Civil  Code. 

In  Ridley  v.  Young,  64  Cal.  App.  2d  503,  513,  149  P. 
2d  76,  the  court  in  holding  that  Section  402  of  the  Cali- 
fornia Vehicle  Code  applied  to  both  adults  and  minors. 
Section  33  Civil  Code,  notwithstanding,  said : 

"If  the  Legislature  had  intended  to  exclude  minors 
from  its  application  it  would  have  been  easy  to  have 
so  stated." 

In  so  far  as  plaintiff's  co-tenants  during  his  minority 
were  trustees  or  agents  for  him  under  the  theory  an- 
nounced in  Cober  v.  Connolly,  20  Cal.  2d  741,  such  trustee- 
ship or  agency  was  not  one  created  by  a  delegation  of 
power  given  by  a  minor,  but  on  the  contrary  was  one 
created  by  law. 

We  will  hereafter  point  out  in  subheading  I  of  Division 
Two  of  our  brief  that  Section  1475,  Civil  Code,  applies  to 
minor  joint  tenants  as  well  as  to  adults. 
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DIVISION  TWO. 
APPELLEE'S    SPECIFICATIONS    OF    ERRORS. 

By  its  Conclusion  of  Law  XII  [Tr.  Rec.  p.  63]  the  trial 
court  held  that  if  Section  1475,  Civil  Code,  were  not 
applicable,  plaintiff  would  be  entitled  to  recover  in  this 
action.  This  ruling  on  the  part  of  the  court  resulted 
from  its  conclusion  that  on  the  basis  of  its  Findings  of 
Fact  the  other  defenses  relied  upon  by  defendant  were  not 
sound  as  a  matter  of  law.  However,  if  on  the  basis  of 
the  findings  as  made  by  the  trial  court,  defendant  as  a 
matter  of  law  was  entitled  to  judgment,  the  judgment  here 
appealed  from  must  be  affirmed.  On  this  point,  this  court 
in  Town  of  South  Tucson  v.  Tucson  Gas,  Electric  Light 
&  Power  Co.,  149  F.  2d  847(1),  said: 

".  .  .  we  are  required  to  seek  support  of  the 
judgment  appealed  from  upon  any  ground  disclosed 
in  the  record." 

Accord  are : 

L.  McBrine  Co.,  Ltd.  v.  Silverman,  121  F.  2d  181, 
182(3); 

Elizabeth  Arden  Sales  Corp.  v.  Blass  Co.,  150  F. 
2d  988,  993(7.8),  cert,  denied  326  U.  S.  772>; 

5  C.  J.  S.  1334,  Sec.  1849. 
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I. 

Conclusions  of  Law  V,  VI,  VII  and  VIII  [Tr.  Rec. 
1)]).  60-61]  Are  Erroneous  Insofar  as  They  Hold 
Plaintiff  Entitled  to  Recover  Dividends  From 
Defendant  Since  the  Dividend  Orders  Signed  by 
Plaintiff  Were  Valid  Until  Cancelled. 

11. 

Conclusion  of  Law  IX  [Tr.  Rec.  p.  62]  Is  Erroneous 
in  Holding  That  Plaintiff's  Cause  of  Action  Did 
Not  Accrue  Until  October  15,  1945,  and  Was 
Therefore  Not  Barred  by  California  Code  of  Civil 
Procedure,  Section  337,  Subdivision  1,  or  Section 
339  Subdivision  1. 

ARGUMENT. 
I. 

Conclusions  of  Law  V,  VI,  VII  and  VIII  [Tr.  Rec. 
pp.  60-61]  Are  Erroneous  Insofar  as  They  Hold 
Plaintiff  Entitled  to  Recover  Dividends  From 
Defendant  Since  the  Dividend  Orders  Signed  by 
Plaintiff  Were  Valid  Until  Cancelled. 

The  trial  court  found  that  plaintiff,  not  later  than 
December  11,  1928,  signed,  at  the  age  of  twenty  years, 
dividend  orders  directing  defendant  to  pay  all  dividends  on 
stock  in  which  he  held  a  joint  tenancy  interest  to  his  co- 
tenant,  Mrs.  Price  [Findings  of  Fact  VI  and  VII,  Tr. 
Rec.  pp.  36-40],  but  held  that  these  orders  "were  voidable 
.  .  .  at  the  election  of  said  minor  within  a  reasonable 
time  after  reaching  his  majority"  [Conclusion  of  Law  V, 
Tr.  Rec.  p.  60]  and  that  disaffirmance  "was  made  within 
a  reasonable  time  after  reaching  his  majority"  [Conclu- 
sion of  Law  VII,  Tr.  Rec.  p.  61].  Finding  of  Fact  XXIV 
[Tr.    Rec.    p.    55]    shows    this    disaffirmance    was    made 
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March  20,  1944,  after  Mrs.  Price's  death  and  some  time 
after  all  other  matters  on  account  of  which  plaintiff  seeks 
a  recovery  herein  had  occurred.  Conclusion  of  Law  VIII 
is  to  the  effect  that  plaintiff  was  entitled  to  receive  one- 
third  of  all  dividends  up  to  the  time  of  the  death  of  Mrs. 
Price.  Insofar  as  this  is  a  holding  that  plaintiff  was 
entitled  to  receive  these  dividends  directly  from  defendant, 
it  is  in  error. 

Defendant's  claim  is  that  these  dividend  orders  were 
valid  until  cancelled  or  disaffirmed  and  gave  full  protec- 
tion to  it  in  its  dealings  with  Mrs.  Price,  and  that  no  dis- 
affirmance by  plaintiff  after  Mrs.  Price's  death  could  have 
any  retroactive  effect. 

On  their  face,  these  dividend  orders  are  nothing  more 
than  directions  given  by  joint  obligees  to  their  debtor  as 
to  how  the  debtor  shall  perform  its  obligations  as  such, 
directed  to  the  debtor  at  "Los  Angeles,  California,"  and  to 
be  performed  at  Los  Angeles.  Section  1476  of  the  Cali- 
fornia Civil  Code  clearly  applies  to  these  orders.  It  reads 
as  follows : 

"Effect  of  directions  by  creditors.  If  a  creditor, 
or  any  one  of  two  or  more  joint  creditors,  at  any  time 
directs  the  debtor  to  perform  his  obligation  in  a  par- 
ticular manner,  the  obligation  is  extinguished  by  per- 
formance in  that  manner,  even  though  the  creditor 
does  not  receive  the  benefit  of  such  performance." 

This  section  has  been  construed  in  Cober  v.  Connolly, 
20  Cal.  2d  741,  128  P.  2d  519,  wherein  it  is  stated  at 
page  744  as  follows: 

"Section  1476  was  enacted  in  1872,  but  has  never 
been  construed  by  an  appellate  court  of  this  state. 
The  wording  of  the  section  is  identical  w^th  that  of 
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section  702  of  the  Field  Draft  of  the  Civil  Code  of 
New  York,  enacted  in  1865.  The  Code  Commission- 
ers of  New  York,  in  their  ninth  and  final  report,  said 
of  the  provision :  'Thus,  if  the  creditor  directs  money 
to  be  sent  to  him  by  mail,  it  is  at  his  risk  (Graves 
V.  Amer.  Exch.  Bank,  17  N.  Y.  (205)  207;  Eyles  v. 
Ellis,  4  Bing.  112).'  In  a  preliminary  draft  of  the 
same  code  prepared  by  the  code  commissioners  in 
1862  and  submitted  for  examination  prior  to  revi- 
sion, the  section  read :  'Payment  is  complete,  and  the 
debt  extinguished,  upon  the  debtor's  making  pay- 
ment in  the  manner  directed  by  the  creditor,  even 
though  the  thing  paid  should  never  reach  the  creditor.' 
The  code  commissioners  based  the  wording  of  this 
section  on  the  two  cases  cited  in  the  annotation  to 
the  final  draft  of  1865.  From  this  legislative  history, 
it  is  apparent  that  the  statute  was  directed  to  the 
manner  of  transmission  and  not  to  the  payment  of 
something  other  than  originally  bargained  for  by 
the  parties  to  the  agreement." 

Cober  v.  Connolly,  20  Cal.  2d  741,   744,    128   P. 
2d  519. 

We  submit  these  dividend  orders  are  directions  to 
defendant  as  "to  the  manner  of  transmission"  of  the  pay- 
ments of  such  dividends,  and  defendant's  obligation  to  pay 
the  dividends  as  directed  is  extinguished  by  performance 
in  that  manner,  even  though  the  creditor  does  not  receive 
the  benefit  of  such  performance.  An  infant  creditor  over 
eighteen  years  of  age  whose  claim  is  thus  paid  in  full  has 
no  right  of  disaffirmance  which  would  entitle  him  to  be  paid 
a  second  time  (Cal.  Civ.  Code,  Sec.  35),  and  has  the  same 
rights  and  obligations  under  Section  1476  of  the  Civil 
Code  as  any  other  creditor.     Both  of  Sections  1475  and 
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1476  on  common  law  principles  apply  to  minors.     A  joint 
right  barred  as  to  adults  is  also  barred  as  to  minors. 

Sears  v.  Majors,  104  Cal.  App.  60,  62-63,  285  Pac. 
321; 

Haro  V.  S.  P.  R.  R.  Co.,   17  Cal.  App.  2d  594, 
62  P.  2d  441  ; 

Gates  V.   Wendling  Nathan  Co.,  27  Cal.  App.  2d 
307,  315,  81  P.  2d  173; 

and  payment  to  one  of  several  joint  obligees  is  payment 
to  all  even  though  some  are  minors. 

Bank  of  Guntersville  v.    U.   S.   Fidelity   etc.   Co., 
201  Ala.  19,  75  So.  168. 

The  trial  court  held  "the  validity  of  the  dividend  orders 
is  to  be  determined  by  the  law  of  Missouri  where  plaintiff 
executed  them."  [Tr.  Rec.  p.  61.]  Although  it  may  be 
immaterial  whether  the  law  of  California  or  that  of 
Missouri  controls  as  to  this  matter,  we  submit  that  the 
court's  conclusion  is  in  error.  The  dividend  orders  were 
delivered  to  defendant  in  California  and  called  for  per- 
formance there,  and  were  acted  upon  by  way  of  acceptance 
of  these  orders  by  defendant  in  that  state.  The  orders  re- 
lated to  stock  in  a  California  corporation,  with  its  prin- 
cipal place  of  business  in  that  state  [Tr.  Rec.  p.  35]. 
Under  these  circumstances  the  following  sections  from 
Restatement,  Conflict  of  Laws,  and  not  those  cited  by  the 
trial  court,  apply : 

"Sec.    183.     Participation   in   Management  and 

Profits. 

The  right  of  a   shareholder   to  participate   in  the 

administration  of   the  affairs   of  the  corporation,   in 

the  division  of  profits  and  in  the  distribution  of  assets 
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on  dissolution  and  his  rights  on  the  issuance  of  new 
shares  are  determined  by  the  law  of  the  state  of  in- 
corporation. 

"Sec.  355.     Place  of  Performance. 

The  place  of  performance  is  the  state  where,  either 
by  specific  provision  or  by  interpretation  of  the  lan- 
guage of  the  promise,  the  promise  is  to  be  performed. 
"Sec.  361.     What  Amounts  to  Performance. 

The  law  of  the  place  of  performance  determines  the 
details  of  the  manner  of  performing  the  duty  imposed 
by  the  contract. 

"Sec.  366.     Person  to  Whom  Performance  Ren- 
dered. 

The  law  of  the  place  of  performance  of  a  contract 
determines  the  person  to  whom  performance  shall  be 
rendered." 

Section  1646,  Civil  Code,  is  to  the  same  effect. 

The  question  of  the  competency  of  a  minor  stockholder 
to  order  payment  of  dividends  accruing  on  his  stock  to  be 
made  to  another  person  is  fundamentally  no  different  from 
his  right  to  assign  and  transfer  the  stock  itself.  The  only 
two  cases  we  have  found  dealing  with  this  question  hold 
that  the  corporation  issuing  the  stock  held  by  a  minor  is 
fully  protected  in  recognizing  such  an  assignment  made 
by  the  minor. 

Casey  v.  Kastel,  237  N.  Y.  305,  142  N.  E.  671, 
31  A.  L.  R.  995; 

Carolina  Telephone  &  Telegraph  Co.  v.  Johnson, 
168  F.  2d  489,  3  A.  L.  R.  2d  870. 

The  results  reached  in  these  two  cases  was  provided  for 
in  California  by  Section  328e,  Civil  Code,  which  was  added 
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to  the  code  in  1931,  effective  August  14,  1931  (but  now 
found  with  immaterial  changes  in  Corporations  Code  as 
Section  2413).     This  section  reads  as  follows: 

"Neither  a  domestic  corporation  nor  a  foreign  cor- 
poration keeping  transfer  books  in  this  State  shall  be 
or  become  liable  to  a  minor  or  incompetent  person  in 
whose  name  shares  are  of  record  on  its  books  because 
of  their  transfer  on  its  books  at  the  instance  of  such 
minor  or  incompetent  or  the  recognition  of  or  deal- 
ing with  such  minor  or  incompetent  as  a  shareholder 
whether  or  not  such  corporation  shall  have  had  notice, 
actual  or  constructive,  of  the  nonage  of  such  minor 
or  of  such  incompetency." 

This  section,  of  course,  can  have  no  application  to  any 
payments  made  by  defendant  in  this  case  prior  to  the 
effective  date  of  this  new  section  in  1931.  But  we  see 
no  reason  why  it  is  not  applicable  to  payments  made 
after  its  effective  date  under  a  dividend  order  signed 
by  a  minor  stockholder  before  the  passage  of  this  code 
amendment  where,  as  here,  the  order  is  expressly  con- 
tinuous in  its  operation  until  countermanded.  Such  an 
order  is  the  equivalent  of  a  new  and  additional  order 
given  with  respect  to  each  and  every  new  dividend  as 
declared.  Even  if  such  orders  were  given  by  a  minor 
prior  to  the  effective  date  of  this  new  code  section,  it 
is  clear  that  the  corporation  would  be  protected  in  mak- 
ing payments  after  the  effective  date  in  accordance  with 
the  terms  of  the  orders  given  by  its  minor  stockholders. 
This    situation    is    analogous    to    a    continuing    guaranty 
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which  is  in  effect  until  revoked  (Cal.  Civ.  Code,  Sees, 
2814  and  2815).  Surely  an  infant  who  is  a  guarantor 
under  such  a  continuing  guaranty  is  under  the  necessity 
of  revoking  his  guaranty  if  he  is  to  escape  liability  on 
credits  extended  by  the  party  to  whom  the  guaranty  is 
made  after  such  infant  reaches  majority. 

There  are  many  cases  holding  that  a  debtor  of  a  minor 
may,  on  order  from  the  minor,  pay  the  debt  to  a  third 
person  and  that  such  payment  discharges  the  debt  to  the 
minor.  This  question  arises  in  connection  with  checks 
drawn  by  minors  on  bank  accounts  standing  in  their  names 
and  in  cases  where  minors  have  endorsed  negotiable  or 
non-negotiable  notes.  Even  in  the  absence  of  statutory 
provisions,  a  bank  is  protected  in  honoring  a  check  drawn 
by  an  infant  on  an  account  standing  in  the  infant's  name. 

Smalley  v.  Central  Trust  ■&  Savings  Co.,  72  Ind. 
App.  296,  125  N.  E.  789; 

Phillips  V.  Savings  Trust  Co.   of  St.   Louis,  231 
Mo.  App.  1178,  85  S.  W.  2d  923,  926; 

Hastings  v.  Dollarhide,  24  Cal.  195; 

Taylor  v.  Hill,  115  Cal.  143,  44  Pac.  336; 

I  10  C.  J.  S.  684; 

43  C.  J.  S.  195. 

At  the  bottom  of  page  63  of  his  brief  plaintiff  makes 
the  contention  that  the  dividend  orders  ''are  also  held  to 
be  void  ah  initio  under  the  law  of  Missouri."  Although 
not   elaborating   on    any    theory    on    which    the    dividend 
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orders  signed  by  plaintiff  would  be  void,  the  authorities 
cited  seemed  to  indicate  that  plaintiff's  position  is  that 
these  dividend  orders  were  in  the  nature  of  a  delegation 
of  authority  by  a  minor  and  as  such  are  void  for  the 
reason  that  a  minor  cannot  appoint  an  agent.  This  con- 
tention was  made  in  the  trial  court,  but  the  trial  court 
held  merely  that  the  orders  were  voidable  [Conclusion  of 
Law  V,  Tr.  Rec.  p.  60]. 

As  against  this  defendant,  having  no  knowledge  of  fraud 
practiced  on  plaintiff,  nothing  should  be  read  into  these 
dividend  orders  that  does  not  appear  on  their  face  or  by 
necessary  implication.  We  submit  that  on  their  face  they 
are  nothing  more  than  an  express  indication  made  by  the 
joint  tenants  that  they  desired  defendant  to  make  payment 
of  dividends  to  one  of  their  number  in  accordance  with 
the  provisions  of  Section  1475  of  the  Civil  Code.  These 
orders  also,  as  we  have  heretofore  pointed  out,  fall  within 
the  provisions  of  Section  1476  of  the  Civil  Code.  If  they 
are  to  be  construed  as  anything  more  than  this,  which  we 
doubt,  they  are  possibly  in  the  nature  of  assignments. 
There  are  cases  holding  that  orders  of  similar  effect  do 
operate  as  valid  assignments : 

Wheatley  v.  Strobe,  12  Cal.  92,  7^  Am.  D.  522; 

Curtner  v.  Lyndon,  128  Cal.  35,  60  Pac.  462; 

McEwen  v.  Johitson,  7  Cal.  258; 

Donohue-Kelly  Banking   Co.   v.    Southern    Pacific 
Co.,  138  Cal.  183,  187  to  189,  71  Pac.  93; 
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Title  Insurance  &  Trust  Co.  v.  Williamson,  18  Cal. 
App.  324,  123  Pac.  245; 

Cannon  zk  Chapman,  24  Cal.  App.  2d  448,  75  P. 
2d  522. 

In  the  article  on  assignments  in  Corpus  Juris  Secundum, 
it  is  stated: 

"The  assignment  of  a  fund  may  be  in  the  form  of 
an  order  on  the  debtor  or  holder  thereof  to  pay  the 
debt  or  fund  of  another  person." 

6  C.  J.  S.  1097. 

See  also : 

6  C  J.  S.  1114,  Sec.  61. 

In  order  to  construe  these  dividend  orders  [Tr.  Rec. 
pp.  38  to  40]  as  an  appointment  of  an  agent,  something 
must  be  read  into  the  orders  that  is  obviously  not  there 
and  does  not  arise  by  necessary  implication.  There  is 
nothing  in  the  record  to  warrant  the  assumption  that 
these  dividend  orders  were  intended  by  the  plaintiff  or  by 
those  who  secured  his  signature  thereon  that  the  orders 
were  intended  to  operate  as  an  appointment  of  an  agent. 

On  the  basis  of  the  theories  above  cited,  we  submit  that 
these  dividend  orders  given  by  plaintiff  to  defendant  were 
not  in  the  nature  of  an  appointment  of  an  agent  by  a  minor 
and  that  they  were  valid,  so  far  as  this  defendant  was 
concerned,  until  they  were  cancelled,  and  that  they  are  not, 
so  far  as  this  defendant  is  concerned,  subject  to  any 
retroactive  disaffirmance  by  plaintiff. 
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11. 

Conclusion  of  Law  IX  [Tr.  Rec.  p.  62]  Is  Erroneous 
in  Holding  That  Plaintiff's  Cause  of  Action  Did 
Not  Accrue  Until  October  15,  1945,  and  Was 
Therefore  Not  Barred  by  California  Code  of  Civil 
Procedure,  Section  337,  Subdivision  1,  or  Section 
339,  Subdivision  1. 

In  its  answer  herein,  defendant  set  up  as  separate  de- 
fenses the  provisions  of  California  Code  of  Civil  Pro- 
cedure, Section  339,  subdivision  1,  and  Section  337,  sub- 
division 1. 

The  first  section  referred  to  provides  that  any  action 
upon  an  obligation  not  founded  upon  an  instrument  in 
writing  must  be  commenced  within  two  years  while  the 
second  section  provides  that  an  action  upon  any  obligation 
founded  upon  an  instrument  in  writing  must  be  commenced 
within  four  years. 

As  to  a  stockholder  of  record,  it  is  the  law  in  California 
that  the  resolution  declaring  the  dividend  is  a  writing  and 
that  consequently,  the  four  year  Statute  of  Limitation 
applies  thereto.  In  the  case  of  an  action  by  a  person  not 
a  stockholder  of  record,  the  two  year  Statute  of  Limita- 
tion would  apply  (Perkins  v.  Benguef  Consolidated  Min- 
ing Co.,  55  Cal.  App.  2d  720  at  771,  132  P.  2d  70). 

The  court  below  held,  in  its  Conclusion  of  Law  IX,  that 
neither  limitation  applied  since  his  cause  of  action  did  not 
accrue  until  October  15,  1945,  the  date  fixed  as  his  demand 
for  payment. 

Section  352  of  the  California  Code  of  Civil  Procedure 
provides  that  when  a  cause  of  action  accrues  to  a  minor, 
the  period  of  his  minority  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action.     In  the, case  at  bar, 
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as  already  pointed  out,  plaintiff  attained  his  majority 
some  time  in  the  year  1929.  Therefore,  at  least  by  the 
year  1930,  the  plaintiff  was  twenty-one  years  of  age  and 
was  bound  to  disaffirm  any  actions  taken  by  him  while  he 
was  a  minor  within  a  reasonable  time. 

It  has  been  held  in  numerous  cases  that  such  reasonable 
time  may  not  exceed  the  period  of  the  Statute  of  Limita- 
tions otherwise  applicable  to  the  case. 

Lanning  v.  Brozvn  (Ohio),  95  N.  E.  921; 

Urban  v.  Grimes,  2  Grant  Cas.  (Pa.)  96; 

Drake  v.  Ranisay,  5  Ohio  252; 

O'Donohiie  v.  Smith,  114  N.  Y.  Supp.  536; 

Sternlieh  v.  Normandie  (N.  Y.),  188  N.  E.  726; 

Chicago  Telephone  Co.  v.  Schnlts,  121  111.  App. 
573; 

Blake  V.  H oiling sw or th,  76  S.  E.  814; 

Putall  V.  Walker,  55  So.  844; 

Mourant  v.  Pullman  T.  &  S.  Bank  (111.),  41  N.  E. 
2d  1007; 

IVright  v.  Buchanan  (111.),  123  N.  E.  53. 

In  the  case  last  cited  the  court  summarizes  the  rule  as 
follows : 

"In  order  to  take  advantage  of  minority  in  refusing 
to  carry  out  a  contract,  the  weight  of  authority  is 
that  the  contract  executed  by  the  infant  must  be  re- 
pudiated after  the  infant  becomes  of  age  within  the 
Statute  of  Limitations." 

The  fact  that  a  claimant  does  not  know  of  the  existence 
of  a  cause  of  action  in  his  favor,  or  the  fact  that  the 
existence  of  such  a  cause  of  action  has  been  concealed 
from  him,  does  not  suspend  operation  of  the  Statute  of 
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Limitations  unless  the  defendant  sought  to  be  charged  is 
guilty  of  concealment  {Gibson  v.  Henley ^  131  Cal.  6,  63 
Pac.  61,  in  which  case  the  statute  was  held  to  run  where 
the  defendant  did  not  know  of  his  partner's  fraud). 

Rose  V.  Dunk-Harbison  Co.,  7  Cal.  App.  2d  502 
46  P.  2d  242. 

Ignorance  of  cause  of  action  does  not  toll  statute. 

Bills  V.  Silver  King,  etc.,  106  Cal.  9,  39  Pac.  43; 
Aronson  v.  Bank  of  America,  42  Cal.  App.  2d  710, 

109  P.  2d  1001 ; 
Coy  V.  E.  F.  Hutton  Co.,  44  Cal.  App.  2d  386, 

112  P.  2d  639. 

It  is  the  general  rule  that  a  fraudulent  concealment 
of  a  cause  of  action  must  be  attributable  to  the  person 
sought  to  be  charged  in  order  to  prevent  the  running  of 
the  statute. 

2  Wood  on  Limitations  (2nd  Ed.),  Sec.  276,  p.  712; 
Wood  V.  Williams,  142  111.  269,  31  N.  E.  681; 
Wilson  V.  Williams  (III),  2>2>  N.  E.  884. 

In  view  of  the  finding  in  the  court  below  that  this  de- 
fendant had  no  knowledge  or  reason  to  believe  that  any 
fraud  had  been  practiced  upon  the  plaintiff,  we  submit 
that  the  operation  of  the  Statute  of  Limitations  is  not  to 
be  tolled  or  suspended.  Plaintiff  should  be  held  bound  to 
disaffirm  any  actions  taken  while  he  was  a  minor  within  a 
reasonable  time  thereafter  which  period  of  time  must  be 
the  applicable  Statute  of  Limitation.  No  concealment  or 
fraud  having  been  practiced  by  this  defendant,  plaintiff's 
cause  of  action  must  have  been  barred  long  prior  to  the 
commencement  of  this  action  on  March  6,  1946. 
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Conclusion. 

The  controlling  question  presented  upon  this  appeal  by 
plaintiff  is  whether  the  provisions  of  California  Civil  Code, 
Section  1475,  apply.  Plaintiff  in  effect  concedes  in  his 
argument  that  said  section  would  apply  unless  defendant 
had  knowledge,  actual  or  constructive,  of  the  asserted 
fraud  practiced  upon  him.  The  trial  court  below,  upon  all 
the  evidence,  expressly  found  that  this  defendant  had  no 
knowledge,  or  any  reason  to  suspect,  that  a  fraud  was 
being  practiced. 

Therefore,  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

Chas.  E.  R.  Fulcher, 
Carol  G.  Wynn, 
Fulcher  &  Wynn, 
By  Carol  G.  Wynn, 

Attorneys  for  Appellee. 
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I. 


The  defense  of  payment  to  Price  on  alleged  valid  assign- 
ments pleaded  and  litigated  throughout  the  trial  pre- 
supposed termination  of  joint  tenancy  and  precluded  re- 
liance thereon. 

Appellee's  claim  that  the  defense  of  payment  to  one 
of  several  joint  tenants  was  raised  and  litigated  through- 
out the  trial,  finds  no  support  in  the  record.  The  fact 
that  such  a  defense,  which  now  constitutes  defendant's 
only  defense,  is  not  mentioned  in  defendant's  answer  or 
supplemental  answer  should  be  conclusive.  It  is  true  that 
plaintiff  alleged  that  all  stock  in  plaintiff's  petition  de- 


scribed  was  issued  to  Lester  Hurley,  Elizabeth  J.  Price 
and  George  E.  Burton,  with  full  right  of  survivorship  (T. 
R.  p.  3);  that  1/3  of  all  dividends  and  stock  rights  paid 
to  Elizabeth  J.  Price  were  due  and  owing  to  plaintiff  herein 
(T.  R.  p.   10). 

However,  no  allegation  appears  in  plaintiff's  petition, 
or  in  defendant's  answer  or  supplemental  answer  that  the 
dividends  or  stock  rights,  for  which  this  suit  was  brought, 
were  issued  to  or  payable  to  the  plaintiff  as  a  joint  tenant 
of  Price.  On  the  contrary,  plaintiff  alleged  that  said  div- 
idends and  stock  rights  were  due  and  payable  to  the  plain- 
tiff. 

Therefore,  defendant's  assertion  that  "plaintiff  alleged 
his  original  tenancy  interest,  which  defendant  admitted" 
(Appellee's  Brief,  p.  4)  discloses  the  complete  absence  of 
the  defense  and  issue  now  relied  upon.  The  allegation  and 
admission  by  defendant  of  joint  tenancy  in  stock  could  in 
no  way  raise  the  issue  of  joint  tenancy  in  dividends  and 
stock  rights,  or  tiiat  the  payment  to  Price  of  said  dividends 
and  stock  rights  constituted  a  payment  to  Price  as  a  joint 
tenant  of  Hurley,  who  defendant  "believed"  had  ceased  to 
be  a  joint  tenant. 

If  it  had  been  the  desire  of  the  defendant  to  rely  on 
the  defense  that  the  dividends  and  stock  rights  were  due 
to  Hurley  as  a  joint  tenant  of  Price,  this  allegation  would 
of  necessity  appear  affirmatively  in  defendant's  answer. 
Further,  the  allegation  "that  defendant  denies  that  said 
dividends  and  stock  rights  or  either  of  them  were  or  are 
owing  to  the  plaintiff"  (T.  R.  p.  22)  would  not  have  ap- 
peared. This  allegation  cannot  be  construed  as  an  ad- 
mission by  defendant  that  it  recognized  the  existence  of 
any  interest  in  Hurley,  joint  or  otherwise. 

The  entire  record,  as  well  as  the  pleadings,  disclose 
that  it  was  not  even  intended  by  defendant  to  allege  or 
rely  on  the  defense  that  the  dividends  and  stock  rights 
were  due  and  owing  to  Hurley  as  a  joint  tenant  of  Price. 
The  entire  defense  was  predicated  on  the  theory  that  all 
payments  were  made  to  Price  to  the  exclusion  of  Hurley 
for  the  reason  that  Hurley  had  assigned  his  entire  interest 


( 


to  Price,  and  his  name  as  a  stockholder  had  been  removed 
from  the  books  of  the  Company  accordingly. 

In  support  of  this  defense  that  Hurley  had  no  interest — 
joint  or  otherwise — defendant  brought  forward  the  forged 
and  void  powers  of  attorney  assigning  said  stock  and  void 
dividend  orders  to  prove  and  justify  defendant's  exclusion 
of  Hurley  from  any  interest  in  all  dividend  and  stock 
rights.  When  defendant  was  confronted  with  the  fact 
that  the  dividend  order  and  assignments  embracing  the 
power  of  attorney  were  void  as  attempted  delegations  of 
power  by  a  minor,  and  further  that  said  "documents" 
were  forgeries,  obtained  by  fraud  and  deceit,  the  defendant 
presented  extensive  expert  testimony  in  an  effort  to  prove 
the  genuineness  of  the  signatures  to  said  powers  of  attor- 
ney, and  attempted  to  establish  the  validity  of  the  dividend 
orders. 

That  this  was  defendant's  position  and  the  defense 
relied  upon  stands  admitted  by  appellee  in  its  brief  at  page 
6  thereof: 

"The  simple  and  admitted  facts  are  that  the  de- 
fendant did  make  payments  to  one  of  several  joint 
tenants  believing  that  said  joint  tenant  had,  by  prop- 
erly executed  documents,  obtained  the  exclusive  right 
to  the  payments  and  distribution  made." 

On  this  admission  the  question  arises  how  defendant 
could  believe  it  was  making  or  intended  to  make  payments 
to  Hurley  as  a  joint  tenant  of  Price,  when  it  believed 
Hurley  had  "by  properly  executed  documents"  parted  with 
his  entire  interest  and  vested  "the  exclusive  right  to  the 
payments"  in  Price,  and  that  Hurley  had  therefore  ceased 
to  be  a  joint  tenant? 

Now  under  such  an  admission  can  it  be  doubted  that 
defendant  knew  and  intended  that  the  payments  so  made 
to  Price  were  made  to  the  exclusion  of  Hurley,  and  were 
made  without  any  expectation  or  thought  that  Hurley 
would  share  therein,  or  that  Price  in  accepting  said  pay- 
ments would  "hold  the  proceeds  as  trustee  or  agent"  for 
Hurley? 


It  follows  that  defendant  is  now  in  a  position  of  assert- 
ing that  it  raised  an  issue  and  predicated  its  defense  (now 
its  only  defense)  on  a  state  of  facts  that  it  "believed"  did 
not  exist,  namely,  that  plaintiff  remained  a  joint  tenant 
with  Price  in  the  dividends  and  stock  rights,  although 
Hurley  had  "properly  executed  documents"  that  defend- 
ant "believed"  conveyed  all  of  Hurley's  interest  to  Price. 

Now  aside  from  this  absurd  position  now  admitted  by 
appellee,  the  pretrial  stipulation  entered  in  this  case  dis- 
proves defendant's  present  defense  and  constitutes  a  com- 
plete refutation  and  answer  to  the  application  of  Section 
1475  of  the  California  Civil  Code  to  this  case. 

The  pretrial  stipulation  states  that  payments  were 
made  to  Price  (not  as  a  joint  tenant  of  Hurley)  but  "under 
Dividend  Order  No.  13157."  This  Dividend  Order  was  not 
signed  by  Hurley,  although  if  defendant  considered  Hurley 
a  joint  tenant,  his  signature  would  have  been  required 
(T.  R.  p.  26).  This  stipulation  further  provided  that  pay- 
ments were  made  to  Price  "upon  the  authority  of  and  in 
pursuance  of  Dividend  Order  12743"   (T.  R.  p.  27). 

Certainly  under  such  a  stipulation  defendant  is  es- 
topped and  cannot  now  be  heard  to  say  that  payment  was 
made  to  Price  not  "upon  the  authority  of  and  in  pursuance 
of  Dividend  Order  12743,"  and  Dividend  Order  No.  13157, 
but  that  said  payments  were  made  to  Price  as  a  joint 
tenant  of  Hurley  upon  the  authority  of,  and  in  pursuance 
of  Section  1475,  Civil  Code. 

Payment  under  Dividend  Orders  presupposes  the  non- 
existence of  a  joint  tenant  relation,  while  payment  under 
Section  1475  of  the  Civil  Code  presupposes  the  existence 
of  a  joint  tenant  relation.  Pleading  the  one  defense,  with- 
out more,  precludes  the  other. 

II. 

The  findings  of  the  trial  court  establish  that  defendant 
had  knowledge,  both  actual  and  constructive  of  fraud. 

In  considering  this  point  the  court  will  note  that  the 
defendant  relies  exclusively  on  the  trial  court's  Finding 
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XXVII  (T.  R.  p.  57j  wherein  the  court  found  defendant  had 
no  actual  knowledge  of  the  fraud  perpetrated  upon  plain- 
tiff by  his  grandmother. 

This  finding  which  is  in  the  nature  of  a  negative  con- 
clusion of  fact  must  be  considered  in  connection  with  all 
other  findings  made  by  the  court  touching  fraud.  It  will 
be  further  remembered  that  this  finding  is  specifically 
limited  in  two  respects.  First,  to  actual  knowledge  of  the 
fraud  perpetrated  by  the  grandmother  which,  as  the  find- 
ings show,  was  not  the  only  fraud  involved.  Second,  it  in 
no  manner  covers  constructive  knowledge  of  fraud. 

Actual  Knowledge  of  Fraud. 

The  record  shows  specific  findings  of  fact  which  estab- 
lish actual  knowledge  of  fraud  on  the  part  of  the  defend- 
ant, and  these  specific  findings  of  fact  cannot  be  nullified 
or  eliminated  by  a  conclusion  of  fact  that  no  knowledge 
existed. 

We  direct  the  court's  attention  to  the  following  find- 
ings: 

1.  Alteration  of  powers  of  attorney  purportedly  exe- 
cuted to  assign  the  575  shares  of  stock,  which  altera- 
tion was  made  after  "documents"  were  executed 
by  the  plaintiff  and  said  alteration  was  at  the  de- 
fendant's suggestion  (Finding  IX,  T.  R.  pp.  41,  42). 
The  defendant  transferred  plaintiff's  stock  upon 
authority  of  these  altered  assignments.  This  was 
action  by  the  defendant  on  "documents,"  which 
defendant  knew  had  been  so  altered  as  to  render 
them  void.  These  documents  so  altered  with  de- 
fendant's knowledge  were  part  of  the  means  used 
by  plaintiff's  grandmother  to  perpetrate  the  fraud 
against  the  plaintiff. 

2.  All  stock  certificates  were  issued  in  the  name  of 
Lester  Hurley  (Findings  III,  IV,  T.  R.  p.  36) .  Powers 
of  attorney  purporting  to  assign  said  stock  were 
executed  by  Lester  W.  Hurley  (T.  R.  pp.  26,  58). 
These  assignments  were  not  properly  endorsed  as- 
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signments  of  which  fact  the  defendant  had  actual 
knowledge,  as  it  had  all  the  record  before  it.  This 
fact  was  found  by  the  Kansas  Court  and  by  the 
lower  court  Finding  XVI,  Exhibit  "D"  incorpo- 
rated by  reference  (T.  R.  pp.  49,  87).  To  trans- 
fer plaintiff's  stock  on  defendant's  books  on  im- 
properly endorsed  assignments  was  a  fraud  on  the 
plaintiff,  and  a  violation  of  the  duty  defendant 
owed  the  plaintiff. 

3.  The  defendant  was  fully  aware,  and  had  direct 
knowledge  of  the  great  reluctance  on  the  part  of 
plaintiff's  grandmother  to  furnish  a  guarantee  of 
Hurley's  signature  on  these  assignments,  and  the 
repeated  effort  made  to  secure  the  transfer  of  said 
stock  without  such  a  guarantee  (Finding  IX,  T.  R. 

'  P-  41).    This  involves  a  specific  finding  of  fact  that 

shows  direct  knowledge  on  the  part  of  defendant 
of  action  by  Price  that  was  part  and  parcel  of  the 
fraud  committed. 

4.  The  record  shows  that  defendant  had  knowledge 
of,  and  was  fully  aware  that  plaintiff  was  being 
excluded  from  any  benefit  in  the  dividends  and 
stock  rights  when  it  made  payment  to  Price.  This 
constituted  actual  knowledge  of  the  fraud  of  ex- 
clusion perpetrated  by  Price  against  the  plaintiff. 

5.  In  Finding  of  Fact  XXVIII  (T.  R.  p.  57)  it  is  spe- 
cifically established  that  the  defendant's  resolu- 
tions passed  January  25,  1929,  before  any  stock 
rights  were  delivered  to  Elizabeth  J.  Price  required 
that  all  stock  rights  be  represented  by  warrants 
issued  in  the  name  of  the  stock  holders  (which  in- 
cluded Hurley)  "assignable  by  endorsement  and 
delivery." 

No  warrants  were  issued  that  included  plaintiff's 
name,  and  no  warrants  were  delivered  to  him  or  endorsed 
and  delivered  by  him.  Since  defendant  admits  that  said 
dividends  were  paid  and  said  stock  rights  delivered,  upon 
the  authority  of,  and  in  pursuance  of  Dividend  Orders 
12743  and  13157,  it  follows  that  they  could  not  have  been 
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delivered  in  pursuance  of,  or  upon  the  authority  of,  en- 
dorsed warrants,  as  required  by  said  resolution. 

This  action  of  the  defendant  was  a  violation  of  de- 
fendant's own  resolution,  and  a  fraud  on  the  plaintiff,  as 
well  as  a  flagrant  violation  of  his  rights,  of  which  de- 
fendant not  only  had  actual  knowledge,  but  which  was 
perpetrated  by  the  defendant  outside  of,  above,  and  be- 
yond the  fraud  of  Elizabeth  J.  Price,  herself. 

We  submit  that  this  action  alone  eliminates  any  pos- 
sible application  of  Section  1475  of  the  Civil  Code. 
Further,  that  these  specific  findings  of  fact  completely 
nullifies  the  negative  conclusion  of  fact  stated  in  Finding 
XXVII    (T.  R.  p.  57). 

Constructive  Knowledge. 

It  stands  established  by  the  findings  and  judgment  in 
the  Kansas  case,  as  well  as  in  this  case,  that  the  purported 
signatures  of  Lester  W.  Hurley  appearing  on  the  powers 
of  attorney  assigning  said  575  shares  of  stock  are  forgeries 
(Finding  XVI,  Exhibit  "D,"  and  XVII,  T.  R.  pp.  49,  50,  58, 
87).  This  judgment  is  final,  as  no  cross  appeal  has  been 
taken  from  the  trial  court's  decision  on  this  point. 

It  shows  that  the  transfer  of  said  shares  out  of  plain- 
tiff's name  and  the  subsequent  payment  of  all  dividends 
and  stock  rights  to  Price  was  based  on  forgeries  in  the 
hands  of  the  defendant.  Further,  that  the  law  charges  the 
defendant  with  the  inescapable  duty  to  know  whether 
such  assignments  are  genuine  or  spurious  and  no  amount 
of  good  faith  will  relieve  it  from  that  duty. 

Here  again,  the  defendant  has  been  unable  or  unwill- 
ing to  meet  this  issue,  but  has  disregarded  all  authorities 
cited  on  the  point  in  Appellant's  Brief  (pp.  40-48).  De- 
fendant again  relies  on  Finding  XXVII,  which  defendant 
attempts  to  construe  as  a  finding  of  no  actual  or  con- 
structive knowledge  of  fraud.  This  conclusion  of  fact 
shows  on  its  face  that  it  is  specifically  limited  to  actual 
knowledge  of  fraud  perpetrated  by  Price  against  plaintiff. 

However,  on  the  question  of  constructive  knowledge 
of  fraud,  since  it  is  an  established  fact  that  said  instru- 


ments  were  forgeries,  and  were  acted  upon  by  defendant, 
Conclusion  of  Fact  XXVII  cannot  eliminate  the  effect 
thereof.  The  law  is  definitely  settled  that  a  corporation 
is  bound  to  know  the  signatures  of  its  stockholders.  It 
is  bound  to  know  a  spurious  signature  when  presented 
to  it  for  the  purpose  of  securing  a  transfer  of  stock.  Al- 
though a  corporation  cannot  always  have  actual  knowl- 
edge of  the  genuineness  of  a  signature  on  assignments, 
nevertheless  it  is  charged  with  knowledge  as  to  the  na- 
ture of  said  signature  on  stock  assignments,  regardless  of 
innocence,  mistake  or  lack  of  actual  knowledge,  and  it  is 
for  this  reason  that  such  signatures  are  always  required 
to  be  guaranteed  for  its  own  protection. 

It  follows  that  the  forgeries  gave  notice  and  construc- 
tive knowledge  of  fraud  to  defendant  ab  initio,  and  the 
Conclusion  of  Fact  XXVII,  no  matter  how  construed,  con- 
stitutes no  answer  to  the  forgery  found  and  the  law 
applicable  thereto. 

Finding  of  Fact  XIV  (T.  R.  p.  45  j  Stipulation,  Para- 
graph 5  (T.  R.  p.  29),  Finding  XXVI  (T.  R.  p.  56),  estab- 
lished that  plaintiff  was  a  minor  at  the  time  of  purported 
powers  of  attorney  and  Dividend  Orders  were  executed  by 
him.  Plaintiff  was  born  December  18,  1908,  and  was  there- 
fore 19  years  of  age  when  the  Dividend  Orders  were  re- 
ceived by  the  company  on  December  11,  1928.  He  was  20 
years  of  age  when  the  forged  powers  of  attorney  of  assign- 
ment were  executed,  in  January  of  1929  (Finding  IX, 
T.  R.  p.  41). 

The  procural  of  these  documients  by  Price  from  this 
minor  plaintiff  constituted  a  fraud  upon  him.  These  "docu- 
ments" and  all  of  them  were  void  as  an  attempted  dele- 
gation of  power,  both  under  the  California  law  and  the 
Missouri  law  as  established  by  authorities  cited  in  Appel- 
lant's Brief,  page  63. 

In  the  first  Findings  of  Fact  entered  by  the  trial  court, 
the  court  found  "Dividend  Orders  Nos.  12742  and  12743 
constituted  attempted  delegations  of  power  by  minor, 
which  are  declared  void  by  statute  of  California.  Such 
actions  of  minor  are  also  held  void  ah  initio  under  the  law 
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of  Missouri."     The  present  Conclusion  of  Law  V   (T.  R. 
p.  60)  holds  said  orders  to  be  voidable. 

However,  since  plaintiff  was  a  minor,  19  years  of  age, 
when  the  Dividend  Orders  were  executed,  and  said  instru- 
ments were  at  least  avoidable,  and  therefore  subject  to 
disaffirmance  within  a  reasonable  time  after  plaintiff 
reached  his  majority,  they  were  ineffective  to  bind  the 
plaintiff,  and  constituted  a  fraud  against  the  plaintiff.  To 
protect  the  minor  from  such  fraud,  avoidance  by  the  minor 
is  always  permitted. 

Now  since  defendant  was  bound  under  the  law  to  know 
plaintiff  was  a  minor,  at  the  time  said  instruments  were 
executed,  it  had  constructive  knowledge  of  the  fact  that 
the  property  rights  of  the  minor  plaintiff  were  being  ille- 
gally affected,  violated,  and  a  fraud  worked  upon  him  by  the 
use  of  these  illegal  and  void  instruments.  Williams  v.  Leon 
T.  Shettler  Co.,  98  Calif.  App.  282,  276  Pac.  1065;  Lee  v. 
Hihernia  Savings  Society,  111  Calif.  656,  171  Pac.  677. 

This  constructive  knowledge  of  the  illegality  with  which 
the  defendant  was  charged  as  a  matter  of  law  in  dealing 
with  this  minor  could  never  be  wiped  out  or  nullified, 
regardless  of  the  rules  relative  to  disaffirmance.  On  the 
question  of  knowledge  of  fraud,  all  questions  concerning 
disaffirmance  are  immaterial.  The  knowledge  thus 
secured  by  the  defendant  as  to  the  attempted  perpetration 
of  fraud  on  this  minor  would  continue  and  be  binding 
upon  defendant  at  all  times  thereafter. 

In  fact,  the  Section  2413  of  the  Corporation  Code  of 
California  referred  to  by  defendant  as  having  been  adopted 
in  1931,  after  defendant  became  charged  with  knowledge 
of  illegality  and  fraud  involved  in  the  instruments  under 
which  it  purported  to  act,  could  in  no  manner  relieve  the 
defendant  of  the  knowledge  of  fraud  previously  acquired. 
In  fact,  this  section  of  the  statute  indicates  an  attempt  to 
modify  the  previous  existing  rule  that  a  corporation  was 
constructively  bound  and  charged  with  knowledge  of  fraud 
tainting  instruments  executed  by  a  minor. 

It  follows  that  by  reason  of  the  minority  of  the  plain- 
tiff in  1928  and  1929,  when  all  of  these  instruments  were 
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executed,  and  acted  upon  by  the  defendant,  the  defendant 
became  charged  as  a  matter  of  law  with  knowledge  as  to 
the  fraud  involved  therein,  and  nothing  that  thereafter 
occurred  could  wipe  out  said  knowledge  so  as  to  enable 
the  defendant  to  say  that  it  made  payment  to  one  of 
several  joint  tenants  without  knowledge,  actual  or  con- 
structive of  the  fraud  perpetrated  by  Price  against  said 
minor  plaintiff.  Further,  it  cannot  be  heard  to  say  that 
it  had  no  knowledge  of  the  fraud  perpetrated  against  the 
minor  plaintiff  by  the  violation  of  its  own  resolutions. 

III. 

Dividends  and  stock  rights  when  declared  and  set  aside 
are  severed  and  constitute  a  trust  fund  held  by  the  company 
for  the  benefit  of  each  stockholder  as  an  individual. 

Defendant  while  admitting  that  dividends  on  stock 
exist  separate  and  apart  from  the  stock,  and  that  stock- 
holders rights  therein  are  "distinct  from  their  rights  as 
stockholders"  makes  the  inconsistent  statement  that  such 
rights  are  still  governed  and  controlled  by  their  rights  as 
stockholders. 

To  support  this  position,  reliance  is  placed  on  Estate 
of  Zaring,  93  A.  C.  A.  717,  209  Pac.  2d  642.  In  this  case  the 
proceeds  of  the  sale  of  the  corpus  of  the  joint  tenancy 
property  is  held  to  retain  its  joint  tenancy  status.  What 
has  been  said  in  Appellant's  Brief  at  page  34,  relative  to 
the  case  of  Fish  v.  Security  First  National  Bank,  31  Calif. 
2d  378,  89  Pac.  2d  10,  applies  to  cases  cited  by  appellee 
under  this  point. 

Further,  in  the  Zaring  case,  rent  had  been  collected  on 
real  property  by  the  guardian,  and  had  become  a  part  of 
the  corpus  of  the  fund  held  by  him  for  the  joint  tenants. 
It  was  held  that  the  right  of  survivorship  existed,  and  the 
entire  fund  passed  to  the  surviving  tenant.  This  case  in  no 
manner  touches  the  question  that  dividends  declared,  and 
set  aside,  will  pass  by  survivorship  to  the  surviving  joint 
tenant. 

The  defendant  points  out  that  rent  due  on  property 
does  not  pass  to  the  purchaser  of  the  property.     This  is 
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true.  It  is  also  true  that  all  rent  due  and  unpaid  on  prop- 
erty held  in  joint  tenancy  does  not  pass  to  the  surviving 
joint  tenant.  Certainly  there  is  nothing  in  the  Zaring  case 
to  indicate  that  due  and  unpaid  rental  on  property  held  in 
joint  tenancy  passes  by  survivorship. 

However,  regardless  of  how  rents  on  joint  tenancy 
property  may  be  treated,  no  case  has  been  cited  that  holds 
that  the  right  of  survivorship  attaches  to  dividends  de- 
clared, and  not  paid  prior  to  the  death  of  the  joint  tenant. 
Can  it  be  conceived  that  the  right  of  survivorship,  which 
must  always  exist  in  a  joint  tenancy,  can  pass  to  the  sur- 
vivor of  jointly  owned  stock,  the  declared  but  unpaid  divi- 
dends, when  the  sale  of  the  stock  by  its  owner  cannot  and 
does  not  do  so? 

IV. 

The  dividends  and  stock  rights  when  set  aside  consti- 
tuted a  special  deposit  in  the  hands  of  defendant  for  the 
benefit  of  the  plaintiff. 

The  nature  of  the  deposit  within  which  the  fund  in 
question  falls  is  clearly  indicated  as  being  a  "special  de- 
posit," both  by  the  authorities  and  statutes  cited  at  pages 
52  to  58  of  Appellant's  Brief. 

No  authorities  to  the  contrary  are  cited  by  defendant. 
That  the  fund  in  question  was  a  payment  to  the  corporation 
for  the  use  of  the  stockholder  brings  it  within  the  meaning 
of  a  special  deposit,  as  defined  and  analyzed  by  said  au- 
thorities. 

V. 

Plaintiff  is  entitled  to  interest  from  the  date  each  divi- 
dend was  declared,  and  not  from  the  date  of  demand. 

Defendant  has  at  all  times  up  to  and  including  the 
present  time  denied  "that  said  dividends  or  stock  rights  or 
either  of  them  were  or  are  owing  to  the  plaintiff"  (T.  R. 
p.  22).  Even  after  plaintiff's  ownership  was  established 
in  the  Kansas  case,  defendant's  position  remained  un- 
altered.   The  demand  for  payment  on  October  15,  1945,  was 


12 

rejected.  Can  it  be  conceived  that  an  earlier  demand  by 
plaintiff  for  payment  of  dividends  on  stock  that  defendant 
had  transferred  on  its  books  to  another  under  the  "belief" 
that  plaintiff  had  "by  properly  executed  documents"  vested 
the  other  with  "exclusive  right  to  payment"  would  have 
resulted  in  compliance  with  such  a  demand? 

The  futihty  and  impossibility  of  an  earlier  demand  is 
shown,  by  the  record,  in  this  case  in  a  manner  that  is 
unique.  It  would  be  extremely  difficult,  if  not  impossible 
to  duplicate  it,  or  state  a  set  of  facts  which  would  indicate 
more  conclusively  the  futility  of  making  an  earlier  demand 
than  is  established  in  this  case. 

In  this  connection  defendant  points  to  the  fact  that 
dividends  were  paid  to  Mrs.  Price  only  up  to  March  20, 
1944  (Appellee's  Brief,  p.  22).  This  is  not  correct.  Pay- 
ments were  made  to  Price  up  to  December  27,  1943,  the 
date  of  her  death  (T.  R.  pp.  45,  53).  Immediately  follow- 
ing the  death  of  Mrs.  Price,  George  E.  Burton,  her  son, 
claimed  the  entire  ownership  of  the  575  shares  of  stock. 
It  was  then  that  plaintiff  learned  for  the  first  time  of  the 
fraud  that  had  been  perpetrated  against  him  by  his  grand- 
mother and  her  son,  and  litigation  promptly  resulted  be- 
tween Burton  and  Hurley. 

VI. 
Conclusion  of  Law  XI  (T.  R.  p.  62)  is  erroneous. 

1.  The  record  clearly  discloses  that  payments  were 
made  to  Price  during  plaintiff's  minority. 

2.  Validity  of  the  forged  powers  of  attorney  and  div- 
idend orders,  and  not  ratification  of  joint  tenancy 
in  the  stock  certificates,  is  involved  herein. 

3.  Cahf.  Civil  Code,  Sec.  33,  prevents  Section  1475 
of  the  Civil  Code  from  applying  against  a  minor. 

The  plaintiff  was  born  December  18,  1908.  Plaintiff 
was  therefore  20  years  of  age  in  January,  1929,  when  the 
forged  forms  of  assignment,  including  powers  of  attorney, 
were  received  by  defendant  in  Los  Angeles  on  January  22, 
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1929.  Plaintiff  was  19  years  of  age  when  the  void  divi- 
dend orders  were  received  by  defendant  on  December 
11,  1928,  Finding  VI  (T.  R.  p.  37). 

Dividends  on  stock  in  defendant  company  were  paid 
quarterly  (T.  R.  p.  43).  Payment  on  said  dividend  orders 
was  begun  December  11,  1923,  and  continued  to  December 
27,  1943,  Finding  XX  (T.  R.  pp.  53,  45).  Stock  rights 
represented  by  warrants  issued  in  the  name  of  the  stock- 
holder were  created  by  resolution  January  25,  1929,  to  be 
delivered  "on  or  before  April  22,  1929."  Finding  XXVIII 
(T.  R.  p.  57). 

It  thus  clearly  appears  that  payment  of  dividends  and 
delivery  of  stock  rights  under  the  void  assignments  and 
dividend  orders  were  made  to  Price  during  the  minority  of 
plaintiff.  The  fact  that  plaintiff  reached  his  majority  De- 
cember 18,  1929,  can  be  of  no  importance  as  far  as  the 
question  here  involved  is  concerned. 

The  fact  that  plaintiff  was  a  minor  at  the  time  the 
void  assignments  and  dividend  orders  were  secured  and 
acted  upon,  both  as  to  dividends  and  the  delivery  of  war- 
rants constituted  a  fraud  upon  plaintiff.  Since  defendant 
was  bound  to  know  under  the  California  law  that  plaintiff 
was  a  minor  at  the  time  it  received  and  acted  upon  said 
void  documents,  it  was  charged  with  knowledge  of  the 
fraud  so  perpetrated. 

It  is  likewise  true  that  this  knowledge  would  be 
charged  to  the  defendant,  regardless  of  whether  the  docu- 
ments were  void  or  merely  voidable.  To  act  under  them 
in  either  event  would  be  to  act  with  knowledge  of  their 
illegality  and  with  an  understanding  that  they  were  sub- 
ject to  disaffirmance,  which  did  occur  within  a  reason- 
able time  after  plaintiff  reached  his  majority  (T.  R.  p.  47). 

It  is  therefore  unimportant  as  to  whether  or  not  all 
payments  by  and  under  which  plaintiff  was  defrauded  oc- 
curred during  his  minority,  or  afterwards,  as  it  is  not  the 
time  when  payments  were  made  on  the  void  documents 
that  renders  Section  1475  of  the  Civil  Code  inapplicable, 
and  removed  defendant  from  all  protection  of  said  statute, 
but  it  is  the  knowledge  of  the  fraud  perpetrated  against 
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the  minor  plaintiff  that  destroys  the  apphcation  of  Section 
1475. 

The  knowledge  of  the  illegality  with  which  "docu- 
ments" were  tainted  because  of  plaintiff's  minority  would 
not  evaporate,  be  wiped  out,  or  cease  to  exist,  when  plain- 
tiff became  of  age.  The  knowledge  with  which  defendant 
was  charged  as  to  plaintiff's  minority,  which  prevented 
Section  1475  from  operating  prior  to  the  day  plaintiff 
reached  21,  would  be  just  as  effective  to  prevent  exonera- 
tion and  protection  of  the  defendant  under  Section  1475 
afterwards,  as  it  was  before.  The  exoneration  under 
Section  1475,  on  which  defendant  now  relies,  could  exist 
in  no  event  unless  defendant  acted  without  knowledge, 
actual  or  constructive,  of  the  perpetration  of  fraud  against 
the  plaintiff.  Since  plaintiff  was  charged  with  knowledge 
of  the  illegality  and  fraud  being  perpetrated  at  the  time 
the  void  documents  were  received,  and  payments  made, 
this  knowledge  would  of  necessity  remain  and  continue 
throughout  the  entire  transaction. 

There  is  not  now,  and  there  has  never  been  an  issue 
in  this  case  as  to  the  form  of  ownership  of  the  shares  of 
stock,  as  defendant  attempts  to  indicate.  The  form  of 
ownership  of  the  stock  which  is  not  involved  herein,  and 
the  ownership  of  the  dividends  and  stock  rights  are  sepa- 
rate and  distinct.  There  is  no  question  in  the  case  as  to 
the  ratification  of  the  dividend  orders  and  the  forged  as- 
signments by  which  an  attempt  was  made  to  transfer  the 
dividends  and  stock  rights  to  Price.  The  record  discloses 
that  no  action  of  ratification  pertaining  to  the  void  "docu- 
ments" occurred,  but  that  all  action  was  directed  toward 
disaffirmance. 

The  attempt  to  distinguish  the  case  of  Perkins  v,  Ben- 
quet  Consolidated  Mining  Co.,  55  Cal.  App.  2d  720,  132  Pac. 
2d  70,  on  the  ground  that  in  the  case  at  bar,  defendant  was 
without  knowledge  of  Price's  claim,  is  without  merit.  De- 
fendant knew  as  a  matter  of  law  when  the  forged  and 
spurious  powers  of  attorney  were  presented  to  it  for  action, 
that  an  effort  was  being  made  by  Price  to  eliminate  all 
plaintiff's  interest  illegally.    Price  was  acting  under  illegal 


15 

"documents"  as  defendant  well  knew  by  reason  of  plain- 
tiff's minority. 

Defendant's  effort  to  avoid  the  finding  of  the  lower 
court  that  the  Kansas  judgment  was  res  judicata  ignores 
the  fact  that  such  finding  and  judgment  is  conclusive,  as 
no  cross  appeal  was  taken  therefrom.  In  this  connection 
defendant  has  also  overlooked  or  disregarded  the  fact  that 
the  trial  court  found  specifically  all  the  fraud,  deceit,  con- 
cealment, misrepresentation,  lack  of  consideration,  and 
minority  of  the  plaintiff,  that  was  found  by  the  Kansas 
court.  These  findings  as  effectively  invalidate  the  "docu- 
ments" as  those  made  in  the  Kansas  court,  and  constitute 
a  confirmation  thereof. 

It  clearly  follows  that  the  same  result  should  flow  from 
these  findings  in  this  court  as  flowed  from  them  in  the 
Kansas  court,  namely,  "the  entire  transaction  was  so 
tainted  with  deception  practiced  upon  the  defendant  (Hur- 
ley) by  his  grandmother  and  his  uncle,  that  the  transfer 
of  the  575  shares  of  stock  cannot  be  approved  by  the  court, 
and  thus  become  effective"  (T.  R.  p.  8). 

The  court  will  also  note  that  the  lower  court  in  addi- 
tion to  finding  the  Kansas  judgment  res  adjudicata  (T.  R. 
p.  58),  also  found  said  assignments  of  the  575  shares  to  be 
forgeries  and  "not  properly  indorsed."  Finding  XVI  (T. 
R.  p.  49,  Exhibit  D,  incorporated  by  reference,  page  87). 
It  follows  that  res  judicata  has  become  a  moot  question. 
However  the  conclusion  of  the  trial  court  is  well  supported 
by  the  authorities. 

The  cases  cited  by  defendant  under  this  point  dealing 
with  actions  barred  by  statutes  of  limitations  have  such  a 
remote  relation  to  the  point  involved  herein  that  analyza- 
tion  is  considered  unwarranted. 
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DIVISION  TWO. 


Conclusions  of  Law  V,  VI,  VII,  VIII  and  IX  are  correct. 

The  separation  of  defendant's  brief  into  two  divi- 
sions is  significant.  In  the  first  division  defendant  at- 
tempts to  establish  its  latest  defense,  namely,  that  it  dis- 
charge its  obligation  to  Hurley  by  payment  to  Price  as  a 
joint  tenant  of  Hurley.  In  the  second  division  it  reverts  to 
its  pleaded  defense,  namely,  that  Price  was  the  entire 
owner  of  the  fund  in  question  by  reason  of  valid  and  bind- 
ing assignments  and  dividend  orders  that  made  Price  the 
successor  to  Hurley's  entire  interest. 

It  follows  that  if  the  position  taken  in  Division  Two  is 
correct,  then  at  no  time  involved  herein  was  plaintiff  a 
joint  tenant  of  Price  in  the  dividends  and  stock  rights.  If 
on  the  other  hand  the  position  taken  in  Division  One  is 
correct,  then  none  of  the  "documents"  relied  on  in  Division 
Two  were  valid  and  binding  on  plaintiff. 

It  is  also  significant  that  in  Division  Two  defendant  de- 
parts from  the  position  taken  in  Division  One  (Appellee's 
Brief,  p.  6)  that  the  findings  of  the  trial  court  are  con- 
clusive since  the  transcript  of  the  evidence  is  not  before 
the  court.  It  urges,  nevertheless,  that  the  trial  court  erred 
in  finding  that  plaintiff  was  entitled  to  1/3  of  dividends  and 
stock  rights  (Findings  XIII  and  XXII,  T.  R.  pp.  45,  54)  and 
that  plaintiff  disaffirmed  the  dividend  order  and  assign- 
ments within  a  reasonable  time.  Finding  of  Fact  XXVI  (T. 
R.  p.  56).  This  is  the  second  court  that  has  so  found  (T. 
R.  p.  88). 

Plaintiff  had  a  reasonable  time  after  reaching  his 
majority  to  disaffirm.  As  decided  in  Ralph  v.  Ball,  100  Kan. 
460,  "reasonable  time  is  one  of  fact."     The  time  has  been 
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fixed  by  statute  "not  by  counted  years  but  reasonableness 
under  all  the  circumstances." 

It  has  been  pointed  out  above  that  Dividend  Order  No. 
12743  was  an  attempted  delegation  of  power  by  a  minor 
void  under  Section  33  of  the  California  Civil  Code,  and 
needed  no  disaffirmance.  This  order  shows  on  its  face  that 
its  object  and  purpose  was  to  confer  power  on  the  defendant 
to  make  payment  to  a  party  not  otherwise  authorized  to  re- 
ceive payment,  and  was  subject  to  revocation  by  the  plain- 
tiff at  any  time.  It  would  be  a  strange  contract  or  assign- 
ment that  would  be  subject  to  instant  cancellation  or  re- 
pudiation. This  order  shows  that  it  had  nothing  to  do  with 
"manner  of  transmission,"  as  defendant  suggests. 

The  case  of  Haynes  v.  Thomas  G.  Slack,  32  Miss.  193, 
is  directly  in  point.  In  this  case  Thos.  G.  Slack  was  a 
minor  of  the  age  of  20  years,  and  entitled  to  his  distribu- 
tive share  of  his  father's  estate.  The  estate  was  sold,  and 
the  money  ordered  distributed  among  the  heirs.  Thos. 
G.  Slack  assigned  his  share  in  the  estate  to  one  Arrington, 
but  payment  of  the  fund  to  Arrington  was  denied.  The 
court  held: 

"The  heir  must  have  legal  capacity  to  execute 
the  proper  acquittance  to  the  administrator  before 
he  can  insist  upon  payment  of  his  share  of  the  money. 
Thos.  G.  Slack  having  no  power  to  execute  an  acquit- 
tance, which  would  bind  him,  could  not  by  the  transfer 
invest  his  assignee  Arrington  with  such  power." 

Swanhurg  v.  Fossen,  43  L.  R.  A.  427,  433;  43  C.  J.  S.,  p.  130, 
Sec.  53;  Fuqua  v.  Sholem,  60  111.  App.  140;  31  C.  J.  1002. 
The  record  discloses  that  Dividend  Order  12743  is  not 
only  void  as  a  delegation  of  power,  but  has  now  twice 
been  found  illegal  and  void  by  reason  of  fraud  and  deceit 
practiced  in  its  procurement.  Finding  XIV  (T.  R.  pp.  46- 
47),  Conclusion  VII  (T.  R.  p.  61). 
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It  will  be  noted  that  the  defendant  has  failed  to  point 
out  whether  the  "assignments  and  irrevocable  powers  of 
attorney"  under  which  plaintiff's  stock  was  transferred  on 
defendant's  books,  constituted  attempted  delegation  of 
power  or  not  (T.  R.  p.  89). 

In  this  connection  it  will  likewise  be  noted  that  only 
a  small  part  of  the  funds  involved  herein  are  claimed  to 
have  been  paid  by  defendant  under  Dividend  Order  12743. 
Finding  XX  (p.  53).  All  other  payments  were  made  under 
Dividend  Order  13157,  which  was  not  signed  by  plaintiff. 
Finding  XII  (T.  R.  p.  45).  The  defendant  has  failed  to  dis- 
close under  what  authority  from  the  plaintiff  defendant 
claims  to  have  made  the  payments  under  Dividend  Order 
13157. 

The  case  of  Bank  of  Guntersville  v.  U.  S.  Fidelity,  etc., 
Co.,  201  Ala.  19,  75  So.  168,  is  cited  as  holding  that  pay- 
ment to  one  of  several  joint  obligees  is  payment  to  all, 
though  some  are  minors. 

This  case  did  not  involve  payment  to  a  minor,  as 
payment  was  made  to  the  minor's  guardian.  The  language 
used  is  clearly  obiter  dictum.  Further  there  is  no  show- 
ing in  the  case  that  such  a  statute  as  Section  33,  California 
Civil  Code,  exists  in  Alabama.  The  facts  indicate  also 
that  no  "void  documents"  executed  by  a  minor  were  in- 
volved. Thus  no  knowledge  of  the  illegality  and  fraud 
that  was  being  perpetrated  against  the  minor  could  be 
charged  against  the  obligor  as  in  the  case  at  bar,  which, 
in  and  of  itself,  eliminates  the  exoneration  claimed  under 
Section  1475  of  the  Civil  Code. 

Now  as  to  the  statute  of  limitations,  the  law  is  well 
settled,  that  concealment  of  facts  on  which  the  cause  of 
action  is  based,  stops  the  running  of  the  statute  of  limita- 
tions. In  the  case  at  bar  knowledge  of  the  fraud  involved, 
both  actual  and  constructive,  on  the  part  of  the  defend- 


I 


19 

ant  has  been  specifically  found  by  the  trial  court,  as 
well  as  actual  concealment  of  information,  provided  and 
required  to  be  given  to  the  plaintiff  by  defendant  on  res- 
olutions and  otherwise.  Finding  of  Fact  XXVIII  (T.  R. 
p.  57),  Finding  XVI   (T.  R.  p.  49  and  Exhibit  D,  p.  87). 

On  the  record  the  statute  of  limitations  can  have  no 
application,  as  shown  by  the  authorities. 

Hansen  v.  Bear  Film  Co.,  28  A.  C.  173,  1.  c.  197. 
Calistoga  Nafl  v.  Calistoga  Vineyard,  7  Cal.  App. 

2d  65,  72,  46  Pac.  2d  246. 
Wells  V.  Green  Bay  Co.,  90  Wise.  1.  c.  453. 
Miles  V.  Bank  of  America,  etc.,  17  Cal.  App.  2d 

397-8,  62  Pac.  2d  177. 
McDermot  v.  Hays,  175  Cal.  95,  114,  118,  70  Pac. 

616. 
Nejf  V.  New  York  Life  Ins.  Co.,  (April  26,  1946) 

74  A.  C.  A.  208,  215. 

CONCLUSION. 

Defendant  seems  to  concede  that  the  controlling  ques- 
tion on  this  appeal  is  the  applicability  of  Section  1475  of 
the  California  Civil  Code.  This  position  harmonizes  with  the 
finding  by  the  lower  court  that  if  Section  1475,  Civil  Code, 
is  not  applicable,  plaintiff  is  entitled  to  judgment.  Con- 
clusion XII   (T.  R.  p.  63). 

Therefore,  judgment  for  the  plaintiff  logically  follows 
since  the  inapplicability  of  Section  1475,  Civil  Code  is 
established  by  the  specific  findings  of  the  lower  court 
that  charged  defendant  with  knowledge,  actual  or  con- 
structive, of  the  fraud  perpetrated  against  the  minor 
plaintiff  which  includes  action  by  defendant  on  altered 
"assignments  and  irrevocable  powers  of  attorney";  for- 
gery; action  on  assignments  not  properly  indorsed;  divi- 
dend orders  procured  by  fraud  and  deceit  that  were  void 
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as  attempted  delegations  of  power  by  a  minor;  violation 
of  defendant's  own  resolutions  in  failing  to  issue  and  de- 
liver stock  warrants  to  plaintiff,  and  the  fraud  of  exclud- 
ing plaintiff  from  all  benefits  with  full  knowledge  of  the 
intended   exclusion. 

Further,  since  Section  1475,  Civil  Code,  was  not 
pleaded  as  a  defense,  and  the  dividends  involved  were 
never  held  in  joint  tenancy,  but  constituted  a  special  de- 
posit within  the  meaning  of  Section  1475,  Civil  Code  and 
Section  33  of  the  Civil  Code  prevents  Section  1475  applying 
to  minors,  plaintiff  is  entitled  to  recover  all  dividends 
and  stock  rights,  with  interest  thereon  from  date  each 
dividend  was  declared,  and  set  aside  for  payment. 

Respectfully  submitted, 

Thurman  L.  McCormick, 
910  Rialto  Building, 
Kansas  City,  Missouri, 

Harold  Easton, 
633  Roosevelt  Building, 
Los  Angeles  14,  California, 
Attorneys  for  Appellant. 
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PETITION  FOR  REHEARING. 


Southern  California  Edison  Company,  defendant 
and  appellee  in  the  above  entitled  proceeding,  hereby  peti- 
tions the  above  entitled  court  that  it  grant  a  rehearing  to 
said  appellee  as  to  matters  decided  adversely  to  it  by  this 
court's  decision  herein  of  May  25,  1950,  and  on  the 
grounds  more  particularly  hereinafter  set  out.  Counsel 
for  appellee  hereby  certify  that  in  their  judgment  this  peti- 
tion is  well  founded  and  that  it  is  not  interposed  for  delay. 
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I. 

The  Findings  of  the  Trial  Court  That  Defendant  Had 
No  Actual  Knowledge  Nor  Reason  to  Believe  That 
Any  Fraud  Had  Been  Perpetrated  on  Plaintiff, 
Makes  Section  1475  Civil  Code  Applicable,  Even 
Though  the  Purported  Signatures  of  Plaintiff  on 
Stock  Assignments  Were  Forgeries. 

If  we  understand  correctly  the  effect  of  this  court's  de- 
cision herein,  it  is  that  even  though  defendant  had  no 
knowledge  nor  reason  to  know  of  any  fraud  practiced  upon 
plaintiff",  nevertheless  the  payment  of  dividends  upon  stock 
owned  by  plaintiff  as  one  of  three  joint  tenants  to  another 
of  the  co-tenants,  does  not  discharge  defendant's  obliga- 
tion, so  far  as  plaintiff  is  concerned.  This  result  is  based 
upon  the  assumption  that  the  stock  certiticates  evidencing 
plaintiff's  ownership  of  this  stock  had  been  presented  to 
the  defendant  for  transfer  to  the  other  two  joint  tenants 
with  forged  sigatures  of  plaintiff  thereon. 

If  a  stockholder's  certificate  is  transferred  by  the  cor- 
poration on  a  forged  signature,  he  has  the  choice  of  two 
remedies  against  the  corporation.  He  may  either  bring  an 
action  against  the  corporation  for  damages  for  conversion 
or  an  action  to  compel  the  corporation  to  replace  the  shares 
in  his  name.  The  corporation's  liability  is  not  based  upon 
any  negligence  or  bad  faith  in  failing  to  recognize  the 
forgery.  Questions  of  good  or  bad  faith  are  immaterial. 
(Fletcher  Cyclopedia  Corporations,  Vol.  12,  pp.  455  and 
500.)  It  follows  that  in  event  of  a  forgery,  it  is  not  cor- 
rect to  state  that  the  corporation  is  liable  because  it  is 
charged  with  knowledge  of  the  forgery.  It  is  liable  be- 
cause in  the  absence  of  a  genuine  signature,  the  stock- 
holder has  not  authorized  any  transfer. 


But  plaintiff  has  not  brought  any  action  for  conversion, 
and  even  if  he  had,  he  would  have  found  it  barred  by 
Statute  of  Limitations.  {PVriglit  v.  Ward,  65  Cal.  525, 
4  Pac.  534;  First  Nat.  Bank  v.  Thompson,  60  Cal.  2d  79, 
140  P.  2d  75.)  He  could  have  taken  the  position  that  the 
issuance  of  new  certificates  on  forged  signatures  destroyed 
the  joint  tenancy.  But  it  was  to  his  advantage  to  take  the 
position  that  he  was  at  all  times  a  joint  tenant  of  the 
stock  in  question.  By  taking  this  position  he  was  benefited 
as  a  result  of  the  subsequent  death  of  one  of  his  joint 
tenants,  and,  as  a  result  became  the  owner  of  one-half  of 
this  stock. 

Both  in  this  action  and  in  his  earlier  action  against  his 
co-tenant  Hurley,  plaintiff  has  sought  to  maintain  this  posi- 
tion as  a  joint  tenant.  At  no  time  has  he  made  any  claim 
of  wrongful  conversion  of  his  stock.  He  must  not  be  al- 
lowed to  confuse  the  different  types  of  relief  to  v^^hich  he 
might  be  entitled.  In  maintaining  his  position  as  a  joint 
tenant  of  the  stock  in  question,  his  rights  as  such  tenant 
and  the  obligations  of  defendant  to  him  are  no  different, 
because  of  the  fact  he  might  have  brought  an  action  for 
conversion.  In  spite  of  the  presence  of  his  forged  signa- 
tures, assuming  they  were  in  fact  forged,  and  the  issuance 
of  new  certificates  to  the  other  two  joint  tenants,  the 
plaintiff  continued  to  be  a  joint  tenant  in  this  stock,  so  far 
as  all  parties  involved  were  concerned. 

In  this  action  plaintiff  is  suing  only  on  a  debt  arising 
from  dividends  he  claims  were  due  him  as  a  stockholder. 
As  is  pointed  out  in  both  the  brief  of  appellant  (p]).  24-26) 
and  that  of  ai)pellee  (p.  18)  herein,  dividends  when  de- 
clared become  a  debt  due  from  the  corporation  to  the 
stockholders,  the  act  of  declaring  a  dividend  operating  as 


an  actual  severance  of  the  di\'idencl  from  the  stock.  In  this 
action  on  a  debt  due  joint  tenants,  as  distinguished  from 
one  for  conversion  of  his  stock  interest  as  a  joint  tenant, 
the  good  faith  of  defendant,  as  an  issue  of  fact,  is  a  most 
important  issue.  In  view  of  the  position  plaintiff  has  taken, 
"the  great  principle  that  no  one  can  be  deprived  of  his 
property  without  his  assent,"  is  not  here  involved.  His 
property  interest  as  one  of  three  joint  tenants  to  whom 
a  debt  is  due  from  defendant  is  as  a  matter  of  law  sub- 
ject to  the  provisions  of  section  1475  Civil  Code. 

This  court's  decision  states  "the  Company  was  under  a 
continuing  duty  to  treat  Hurley  as  a  stockholder,"  but  it 
does  not  indicate  any  particular  in  which  defendant  failed 
to  do  so.  Defendant  regularly  paid  the  dividends  on  the 
very  stock  thus  owned  by  plaintiff  to  one  of  his  co-tenants 
without  having  knowledge  or  reason  to  know  of  any 
fraud.  In  so  far  as  can  be  determined  from  the  record 
herein,  neither  Hurley  nor  defendant  did  anything  or  failed 
to  do  anything  differently  than  would  have  been  done  if 
these  new  certificates  had  not  been  issued. 

In  the  decision  herein  it  is  stated  that  "The  Company 
must  have  known  from  the  circumstances  that  no  portion 
of  these  sums  would  ever  reach  Hurley."  There  is  surely 
no  presumption  that  Hurley's  co-joint  tenant  and  his  statu- 
tory trustee  to  whom  these  dividends  were  paid,  would  not 
make  a  proper  accounting.  The  statutory  presumption  is 
to  the  contrary.  (Section  1963(1)  Civil  Code.)  The  is- 
suance of  the  new  certificates  did  not  relieve  her  of  that 
duty.  The  presence  of  any  actual  knowledge  or  reason 
to  know  on  the  part  of  defendant  that  such  accounting 
would  not  be  made  is  negatived  by  the  express  findings  of 
the  trial  court.     Even  the  presence  of  forged  signatures 
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does  not  of  itself  impart  knowledge  or  reason  to  know  they 
are  in  fact  forged,  and  their  presence,  assuming"  again 
they  were  forged,  did  not  do  so  as  is  shown  by  the  trial 
court's  findings. 

In  so  far  as  the  presence  of  a  forged  signature  is  con- 
cerned, we  submit  that  there  is  no  material  difference,  in 
the  situation  here  presented,  than  would  be  involved  in  the 
case  of  a  check  payable  to  two  payees  jointly,  which  is 
presented  for  payment  by  one  payee,  duly  indorsed  by  him, 
but  with  the  signature  of  the  other  payee  forged.  In 
such  a  case,  if  the  presence  of  the  forged  signature  were 
to  constitute  notice,  actual  or  constructive,  of  fraud  upon 
the  payee  whose  signature  is  forged,  payment  to  the 
other  joint  payee  should  not  discharge  the  obligation  to  the 
payee  whose  signature  is  forged.  The  case  of  Dewey  v. 
Metropolitan  Life  Ins.  Co.,  256  Mass.  281,  152  N.  E.  82, 
presents  this  problem,  and  it  there  held  that  the  obliga- 
tion is  discharged  under  these  circumstances.  In  that  case, 
the  Plaintiff,  whose  signature,  by  mark,  was  forged,  failed 
to  recover  after  the  check  was  cashed  by  Ryan,  the  other 
joint  payee.  The  court,  after  referring  to  the  same  rule 
of  common  law,  which  is  codified  by  section  1475  Civil 
Code,  stated  "that  the  contractual  rights  against  the  in- 
surance company,  which  were  created  by  the  delivery  of 
the  check  to  the  authorized  agent  of  Plaintiff,  were  extin- 
guished on  delivery  of  the  check  to  the  bank,  when  it 
cashed  it  without  notice  of  any  limitation  on  the  right  of 
Ryan  to  receive  the  proceeds  of  it."  If  the  presence  of  a 
forged  signature  of  one  joint  tenant  payee  of  a  check 
gave  no  notice  that  the  other  payee  would  not  account  to 
his  co-payee,  neither  in  the  case  at  bar  did  defendant  have 
any  notice  that  a  proper  accounting  would  not  be  made. 


In  applying  the  common  law  exception  to  section  1475, 
Civil  Code,  as  set  out  in  section  131  (2)  Restatement  of 
Contracts,  it  is  actual  knowledge  of  fraud  or  reason  to 
know  of  fraud  as  a  matter  of  fact,  that  is  the  material 
element.  We  are  not  here  dealing  with  any  kind  of  theor- 
etical knowledge  which  is  chargeable  to  one  as  a  matter 
of  law.  The  issue  is  purely  one  of  fact,  and  the  trial 
court  decided  that  issue  in  Defendant's  favor  after  having 
granted  a  new  trial  specifically  for  the  purpose  of  trying 
the  issue  of  "whether  or  not  Defendant  knew  or  had  reason 
to  know  of  the  fraud  perpetrated  upon  Plaintiff  by  Plain- 
tiff's co-tenant,  Elizabeth  J.  Price"  [Tr.  Rec.  p.  34].  In 
the  absence  of  the  testimony  before  the  trial  court,  we 
are  at  a  loss  to  know  how,  on  this  appeal,  this  finding  of 
fact  can  be  disregarded. 

Reference  is  made  in  the  court's  decision  to  the  "illus- 
tration" given  of  the  application  of  section  131  Restate- 
ment Contracts  as  tending  to  justify  the  result  reached  by 
the  court  in  its  decision.  We  submit  that  a  careful 
analysis  of  the  provisions  of  this  "illustration"  does  not 
support  such  conclusion.  It  is  apparent  from  the  facts 
there  stated  that  D  actually  knew  that  A  had  no  right 
as  against  B  and  C  to  release  the  claim  against  D  except 
upon  the  receipt  of  money.  It  was  only  upon  the  receipt 
of  money,  as  called  for  by  the  nature  of  the  obligation, 
that  A  could  make  the  division  agreed  to  by  A,  B  and  C, 
and  D  had  actual  knowledge  of  this  fact.  A,  after  the 
discharge  of  the  debt  due  him  individually  from  D,  had 
nothing  from  such  a  settlement  to  share  equally  with  B 
and  C.  Such  a  settlement  was  fraudulent  as  against  B 
and  C,  and  D  knew  it  was.  ^ 

This  illustration  is  not  analogous  to  the  facts  in  the 
case  at  bar,  as  several  vital  facts  present  in  the  illustra- 
tion are  missing  in  the  case  at  bar.     Defendant  had  no 
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knowledge  of  any  agreement  between  the  joint  tenants 
as  to  what,  if  any,  division  was  to  be  made  between  them 
of  the  dividends  due  from  Defendant.  Defendant's  obH- 
gations  were  performed  b.y  cash  payment  and  not  by  can- 
cellation of  any  claims  it  might  have  against  one  of  the 
joint  tenants.  Defendant  had  the  best  of  all  reasons  for 
believing  it  was  agreeable  to  Hurley  to  continue  payments 
to  Mrs.  Price,  namely  written  instructions  over  Hurley's 
signature  to  do  so.  In  the  absence  of  actual  knowledge  on 
the -part  of  defendant  or  reason  to  know  of  fraud  against 
Hurley,  Defendant  had  no  reason  to  know  Mrs.  Price 
would  not  account  to  him  on  the  basis  of  what  he  was 
entitled  to  receive  out  of  the  money  paid  her.  The  fact 
that  Hurley  no  longer  appeared  as  one  of  the  joint  tenant 
owners  of  the  stock  on  the  defendant's  books  afforded  no 
information  to  Defendant  that  the  other  joint  tenants 
claimed  ownership  therein  to  the  entire  exclusion  of  Plain- 
tiff. It  is  a  matter  of  common  knowledge  that  corporate 
stock  frequently  stands  of  record  on  the  books  of  the  issu- 
ing corporation  in  the  names  of  others  than  the  beneficial 
owners.  This  court  should  here  take  judicial  knowledge 
of  this  practice  in  connection  with  the  bearing  it  has  on 
the  finding  of  the  trial  court  that  Defendant  had  no 
knowledge  or  reason  to  know  of  fraud. 

The  cases  of  Weir  Ploiv  Co.  v.  Evans  (Tex.  Civ.  App.), 
24  S.  W.  38;  Lemictte  v.  Starr,  66  Mich.  539,  d>i  N.  W. 
832;  Remington  v.  Eastern  Ry.  Co.,  109  Wis.  154,  85 
N.  W.  321,  and  Rooks  v.  Safnaland,  33  Ga.  App.  8,  124 
S.  E.  904  are  cited  by  the  court  in  support  of  its  ruling. 
Tn  the  Weir  Plozv  Co.  case,  the  court  held  proper  a  jury 
instruction  that  either  member  of  a  partnership  has  the 
right  to  settle,  compromise  and  release  claims  due  the  firm, 
unless  they  further  find  the  release  was  executed  without 
consideration  accruing  to  the  partnership,  or  that  the  part- 


ner  executing  the  release  "was  induced,  in  whole  or  in  part, 
to  sign  said  release  by  reason  of  a  private  benefit  and 
gain  accruing  to  him  alone,  and  not  to  the  benefit  of  ''the 
partnership,"  and  that  such  facts  were  known  to  the  De- 
fendant (in  whose  favor  the  purported  release  ran)  at  the 
time  it  procured  said  release." 

In  the  Lemicttc  case  the  suit  was  on  an  obligation  due 
two  partners.  Defendant  urged  as  a  defense  a  note  in 
favor  solely  of  Lemiette,  one  of  the  partners,  given  by  De- 
fendant in  payment  of  the  partnership  claim  on  the  assur- 
ance of  Lemiette  that  "there  was  nothing  coming"  to  the 
other  partner  out  of  the  amount  due  the  partnership. 
But  previous  to  the  giving  of  this  note,  the  partners  had 
requested  the  debtor  on  several  occasions  to  pay  the  debt, 
but  he  had  not  done  so.  On  appeal  after  judgment  for 
Defendant,  the  court  reversed  the  judgment  stating  that 
Lemiette  "could  not,  by  collusion  with  the  debtor  of  the 
firm,  obtain  a  security  in  his  own  name,  and  for  his  own 
benefit,  to  the  exclusion  of  his  partner." 

In  the  Remington  case,  the  plaintifif  (R)  and  defendant 
Murphy  (M)  were  law  partners.  M  on  behalf  of  the 
partnership,  entered  into  an  agreement  with  defendant 
railroad  company  for  the  performance  of  legal  services  by 
the  partnership  for  the  railroad,  but  reported  to  R  the 
amount  of  compensation  to  be  received  at  a  less  amount 
than  actually  agreed  upon.  The  railroad  company  also 
falsely  stated  this  amount  to  R,  as  alleged  by  M.  This 
was  held  to  be  collusion  between  M  and  the  railroad  to 
deceive  R.  No  accounting  of  the  afifairs  of  the  firm  had 
been  made  and  R  joined  M  as  a  defendant  because  he  re- 
fused to  join  as  a  plaintifif  and  sought  recovery  for  reason- 
able value  of  the  services  rendered,  and  on  appeal  the 
holding  was  in  favor  of  R.  , 


In  the  Rooks  case,  reported  only  by  ''Syllabus  by  the 
Court",  it  appears  that  two  persons  entered  into  an  agree- 
ment with  the  owner  of  property  whereby  the  two  were 
authorized  to  sell  the  property  at  any  price  above  a  fixed 
sum  and  were  to  receive  one-half  of  the  difference  between 
tliat  sum  and  the  amount  for  which  the  property  was  sold. 
After  the  sale  of  the  property  the  owner  executed  a  deed 
to  other  property  to  one  of  the  two  in  satisfaction  of  the 
claim  for  both  for  commissions,  and  it  stated  such  a 
settlement  was  not  binding  upon  the  other  unless  he 
authorized  or  ratified  it.  But  the  report  of  this  case,  being 
limited  to  a  meager  "Syllabus  by  the  Court,''  we  find 
somewhat  difficult  to  understand.  The  action  was  ap- 
parently brought  by  Rooks,  who  was  not  the  one  to  whom 
the  conveyance  was  made,  against  Stanaland,  the  owner 
of  the  property  sold  by  these  two.  Judgment  in  the  lower 
cbuvt  in  favor  of  Stanaland,  was  affirmed  on  appeal,  which 
seems  to  indicate  that  the  trial  court  found  on  the  evidence 
that  the  plaintiff  either  authorized  or  ratified  the  settle- 
ment made  by  defendant.  If  the  one  who  did  not  receive 
the  conveyance  in  place  of  a  payment  of  cash  as  a  com- 
mission, authorized  or  ratified  such  a  settlement,  the  claim 
of  both  was  discharged.  So  far  as  we  can  determine 
nothing  more  was  involved  in  the  Rooks  case. 

We  have  made  the  rather  lengthy  analysis  of  section 
131  and  the  "illustration"  thereunder  and  reviewed  the 
cases  cited  in  the  decision  herein,  because  we  are  con- 
vinced they  do  not  support  the  conclusion  that  defendant, 
having  no  knowledge  or  reason  to  know  of  fraud  practiced 
on  Hurley,  is  deprived  of  the  protection  of  section  1475 
Civil  Code.  In  the  opinion  it  is  stated  that  this  section 
"should  have  effect  so  long,  and  only  so  long,  as  the  obligor 
may  rightly  assume  that  the  one  obligee  to  whom  perform- 
ance is  furnished  will  account  to  the  others."     We  submit 


—10— 

the  obligor  should  be  required  to  make  no  assumption  in 
this  regard  in  order  to  claim  the  benefit  of  section  1475 
Civil  Code,  and  that  even  an  erroneous  assumption  by 
obligor  that  the  obligee  will  or  will  not  account  to  his 
co-joint  tenants  is  immaterial.  The  applicability  of  this 
section  is  not  determined  by  whether  the  obligee  receiving 
performance  accounts  to  his  co-obligees.  If  the  words 
above  cjuoted  were  intended  to  mean  that  an  obligor  who 
knows  or  has  reason  to  know  that  fraud  is  being  or  will 
be  practiced,  by  the  obligee  receiving  performance,  against 
his  co-obligees  by  not  accounting,  we  concede  this  is  cor- 
rect, but  not  applicable  to  this  case. 

But  we  fail  to  comprehend  how  this  court  reaches  its 
conclusion  that  "Here  the  Company  had  such  knowledge. 
It  knew  Mrs.  Price  intended  to  and  would  keep  the 
money."  To  reach  any  such  conclusion  it  surely  must  at 
least  appear  affirmatively  that  defendant  in  fact  knew  or 
in  the  light  of  all  of  the  circumstances  had  reason  to  know 
( 1 )  of  the  forgery  of  plaintiff's  signature,  if  any  there 
was.  and  (2)  that  Mrs.  Price,  whether  she  knew  of  the 
forgery  or  not,  would  with  the  object  of  defrauding  plain- 
tiff, render  no  account  to  him.  The  possibility  of  defend- 
ant knowing  or  of  having  reason  to  know  these  matters 
are  negatived  by  the  findings  of  the  trial  court.  In  order 
to  secure  the  protection  of  1475  Civil  Code  defendant  was 
not  bound  "at  its  peril"  to  determine  correctly  that  plain- 
tiff's signature  was  genuine.  (Dczvey  v.  Metropolitan  Life 
Ins.  Co.,  256  Mass.  281,  152  N.E.  82.) 

The  accumulated  wisdom  of  the  common  law  is  em- 
bodied in  section  1475  Civil  Code  as  providing  the  only 
satisfactory  means  of  satisfying  an  obligation  due  several 
joint  obligors,  and  it  should  be  the  policy  of  the  courts 
not  to  enlarge  the  exceptions  to  the  application  of  this 
section.  ' 
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In  the  Absence  of  Knowledge  or  Reason  to  Know  by 
Defendant  of  Fraud  Practiced  upon  Plaintiff  in 
Securing  His  Signature  on  the  Dividend  Orders, 
Even  Though  Plaintiff  Was  a  Minor  at  the  Time, 
Plaintiff  Had  no  Right  to  Disaffirm  as  Against 
Defendant. 

The  decision  herein  holds  that  plaintiff's  disaffirmance 
of  the  dividend  orders  within  a  reasonable  time  after  at- 
taining majority  rendered  these  orders  void  ab  initio,  even 
as  against  defendant.  Assuming  that  these  orders  are  in 
the  nature  of  contracts  of  a  minor  (as  this  court  ap- 
parently assumes),  we  submit  that  they  can  be  considered 
only  in  the  nature  of  assignment  of  an  obligation  due  the 
minor  from  defendant.  Under  these  facts,  section  170(2) 
o  of  Restatement  Contracts  applies.  It  provides  as  fol- 
lows: 

"(2)  Excei)t  as  stated  in  Subsection  (4)  an  obli- 
gor is  discharged  from  any  duty  to  the  obligee  or  to 
any  assignee,  if  be  obtains  for  value,  by  performance 
or  otherwise,  a  discharge  of  the  duty 

*     *     * 

(c)  from  any  holder  of  an  assignment  void- 
able b  ythe  assignor  because  of  infancy,  insanity, 
fraud,  duress,  mistake  or  illegality,  if  the  dis- 
charge is  obtained  in  good  faith  prior  to  avoid- 
ance of  the  assignment  by  the  assignor,  and  the 
obligor  neither  knows  nor  has  reason  to  know 
facts  showing  that  the  assignment  is  voidable". 
(Restatement  Contracts,  section  170(2)   (c)). 

The  exception  noted   in    170    (4)    has   no   application    in 
this  case. 
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The  express  findings  of  the  trial  court  show  that  defen- 
dant had  no  notice  that  plaintiff  was  a  minor  [Tr.  Rec. 
pp.  53-54],  nor  of  any  fraud  [Tr.  Rec,  p.  57].  It  did 
not  know  that  these  assignments  were  voidable  either 
because  of  infancy  or  fraud.  It  follows  that  defendant 
under  the  rule  of  common  law  embodied  in  Section  170 
(2)  c  was  discharged  of  its  obligations  as  debtor  to 
plaintiff  by  performance  of  the  obligation  to  Mrs.  Price, 
as  plaintiff's  assignee. 

Section  170  (2)  c  was  not,  because  of  our  oversight, 
referred  to  in  Appellee's  Brief.  But  on  pages  27  to  35 
of  that  brief,  we  do  advance  argument  and  cite  authority 
in  support  of  this  common  law  rule.  The  cases  cited  in 
the  court's  decision  on  their  facts  are  not.  in  conflict 
with  this  rule.  None  of  the  cases  there  cited  deals  with 
the  question  of  the  right  of  a  minor  to  disaffirm  a  voidable 
assignment  of  a  credit  due  him  as  against  his  debtor 
after  payment  has  been  made  by  the  debtor  to  the  assignee. 
The  rule  of  law  applied  in  these  cases  must  be  limited  to 
the  facts  presented  in  each  case.  Flittner  v.  Equitable 
Life  Assnr.  Soc,  30  Cal.  App.  209,  was  a  suit  to  recover 
premiums  on  a  life  insurance  policy  taken  out  by  a  minor 
under  18  years  old,  and  no  problem  of  assignment  was 
involved.  Pollock  v.  Industrial  Ace.  Comm.,  5  Cal.  2d  205 
grew  out  of  an  industrial  accident  to  a  15  year  old  boy 
on  account  of  which  an  award  was  made  by  respondent 
commission  in  a  proceeding  brought  by  the  boy  through 
his  guardian  ad  litem.  All  sums  due  under  the  award 
were,  before  he  reached  18  years  of  age,  either  paid  to 
him  or  at  his  request  deposited  by  the  insurance  carrier 
of  the  employer  to  the  boy's  credit  with  a  savings  and 
loan  association  which  shortly  thereafter  became  insol- 
vent. The  insurance  carrier  had  contested  the  award  and 
knew  the  boy  was  a  minor.     In  its  opinion,  th^  court  treats 
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the payments  as  if  made  directly  to  the  boy  and  holds 
that  payment  to  him  was  ineffective  because  not  made  to  a 
lawfully  appointed  guardian.  But  in  determining  the 
effect  of  this  decision,  it  must  be  kept  in  mind  that  the 
boy  was  under  18  years.  Therefore,  he  had  the  right  to 
disaffirm  under  Section  35  Civil  Code  without  returning 
the  consideration  received  by  him.  If  he  had  been  over 
that  age,  he  would  have  been  obliged  under  this  section, 
as  a  condition  of  disaffirmance,  to  restore 

"the  consideration   to   the  party   from   whom   it   was 
received,  or  paying  its  equivalent." 

If  the  boy  had  been  18  when  receiving  payment,  no  ad- 
vantage could  accrue  to  him  by  returning  the  payment 
and  then  demanding  repayment.  Nothing  in  the  Pollock 
case  can  be  construed  as  being  in  conflict  with  Section  35 
Civil  Code  or  the  numerous  California  cases  decided  in 
accordance  with  that  section,  even  though  isolated  pas- 
sages of  the  opinion  seem  to  have  that  effect.  None  of  the 
Missouri  cases  cited  involves  an  assignment  by  a  minor 
or  the  question  of  the  effect  of  a  disaffirmance  of  a  void- 
able assignment  after  performance  by  the  debtor  to  the 
assignee. 

In  appellee's  brief  we  took  the  position  that  the  divi- 
dend orders  must  be  construed  either  as  a  direction  from 
a  creditor  given  under  Section  1476  Civil  Code  as  to  man- 
ner payment  is  to  be  made  by  his  debtor,  or  as  an  assign- 
ment of  the  debt  (pp.  27-35).  The  order  of  payment 
described  in  Section  1476  Civil  Code  obviously  has  the 
effect  of  an  assignment  and  should  be  considered  as  such. 
Williston  on  Contracts,  Rev.  Ed.  Vol.  2,  p.   1223  states, 

"If,  however,  an  order  which  specifically  requests 
payment  of  all  or  part  of  a  particular  fund  or  claim 
to  which  the  drawer  is  entitled  is  delivered  to  a  payee. 


—14— 

who  is  not  the  drawer's  servant  or  agent,  the  order 
is  interpreted  as  an  assignment," 

citing  in  support  of  this  statement  many  cases,  including 
IVheailcv  v.  Strobe,  12  Cal.  92,  cited  on  page  24  of 
Appellee's  Brief  to  this  effect. 

For  additional  authorities  in  support  of  the  rule  found 
in  Restatement  Contracts,  Section  170  (2)  c  we  refer  to: 
Williston  on  Contracts,  Rev.  Ed.  Vol.  2,  p.  1249; 
6  C.  J.  S.  1153,  Sec.  98;  1163,  Sec.  109; 
5  C.  J.  960,  Sec.  147. 

As  expressly  indicated  in  Section  170  (2)  c,  the  rule 
is  applicable  to  all  voidable  assignments,  regardless  of  why 
they  are  voidable,  including  those  made  by  minors.  Any 
right  of  avoidance  an  assignor  may  have  after  payment 
by  debtor  to  assignee,  must  be  limited  to  a  rescission  as 
against  the  assignee.  This  does  not  render  the  assign- 
ment void  ah  initio  as  against  the  debtor  who  without  no- 
tice of  the  right  of  the  assignor  to  avoid  the  assignment, 
has  already  paid  the  assignee. 

A  debtor  presented  with  an  assignment,  having  no  no- 
tice that  the  assignor  has  and  has  exercised  a  right  to 
disaffirm,  is  bound  to  the  assignee. 

This  is  pointed  out  in  the  two  cases  of  Casey  v.  Kastel 
237  N.Y.  305,  152  E.  671,  31  A.L.R.  995  and  Caro- 
lina Telephone  &  Telegraph  Co.  v.  Johnson,  168  F.  2d  489, 
3  A.L.R.  2d  870,  cited  on  page  31  of  appellee's  brief 
herein.  Both  of  these  cases  involve  the  cjuestion  of  liabil- 
ity of  a  corporation  for  transferring  stock  belonging  to  a 
minor,  where  the  minor  had  made  an  assignment  of  the 
stock.  Both  hold  there  is  no  liability  in  the  corporation, 
where  the  minor  disaffirms  after  the  corporation  issues  a 
new  certificate. 
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In  the  Casey  case  it  is  stated: 

"The  United  States  Steel  Corporation  is  not  in  the 
same  position  as  the  defendants  who  sold  the  infant's 
stock  on  her  behalf.  When  it  transferred  the  stock 
on  its  books  to  the  ultimate  purchaser  and  canceled 
the  infant's  stock  certificate,  it  did  a  valid  act.  No 
statute,  as  in  Mcrriani  v.  Boston  C.  &  F.  /^.  R.  Co., 
117  Mass.  241,  made  the  transfer  illegal.  Tt  acted 
J  under  her  authority  without  notice  of  her  inca])acity, 
in  good  faith,  and  without  negligence.  It  was  not 
bound  to  inquire  whether  the  transfer  was  voidable, 
for  nothing  put  it  upon  inquiry.  It  received  nothing 
and  retained  nothing  for  which  it  can  be  called  upon 
to  account.  It  appropriated  no  property  to  itself. 
It  was  an  intermediary  in  a  sale  by  others ;  a  conduit 
for  the  transfer  of  title.  It  destroyed  a  muniment  of 
title  merely,  and  did  not  deprive  the  plaintiff  of  her 
rights  in  the  stock  itself,  which  exists  apart  from 
the  certificate.  Zander  v.  N.  Y.  Security  &  Trust 
Co.,  178  N.Y.  208,  212,  70  N.E.  449,  102  Am.  St. 
Rep.  492.  It  was  guilty  of  no  conversion  after  dis- 
affirmance. Plaintiff  might,  with  equal  effect,  have 
intrusted  the  certificate  to  a  messenger  to  deliver  to 
the  purchaser.  The  messenger  would  have  exercised 
no  dominion  over  her  property,  done  her  no  wrong, 
and  made  no  gain,  and,  even  if  she  afterwards  dis- 
affirmed the  sale,  could  not  be  placed  in  the  position 
of  a  tort-feasor.  While  there  is  no  definite  test  of 
conversion  of  universal  application  (Bramwell  B, 
Burrozvs  v.  Bay  lie,  5  Hurl.  &  N.  296,  308),  the  courts 
have  not  gone  so  far  as  to  say  that  the  acts  of  a 
corporation  in  recording  a  transfer  of  stock  amount 
to  a  conversion  of  the  stock. 

The  transfer  being  voidable  only  and  legal  and 
valid  when  made,  the  corporation  had  no  right  to 
refuse  a  transfer.     Smith  v.  Railroad,  91  Tenn.  221, 
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239,  18  S.W.  546.  It  could  have  been  compelled  by 
the  purchaser  by  recourse  to  the  proper  remedy  to 
make  it.  Trains  v.  Knox  Terpesoiie  Co.,  215  N.  Y. 
259,  264,  109  N.  E.  250,  L.  R.  A.  1916A,  542,  Ann. 
Cas.  1917A,  387." 

Casey  V.   Kastel,   237,   N.Y.   305,    142   N.E.  671, 
31  A.L.R.  995. 

We  submit  no  distinction  can  be  drawn  between  an 
assignment  of  stock  by  a  minor  and  assignment  of  a 
debt  by  a  minor. 

For  the  reasons  above  shown,  a  rehearing  should  be 
granted  herein. 

Respectfully  submitted, 

Chas.  E.  R.  Fulcher, 
Carol  G.  Wynn^ 

FULCHER    &    WyNN. 

By  Carol  G.  Wynn, 

Attorneys  for  Appellee. 


Certificate  of  Counsel. 

I,  Carol  G.  Winn,  counsel  for  Petitioner  in  the  above 
entitled  action,  hereby  certify  that  the  foregoing  petition 
for  rehearing  of  this  cause  is  presented  in  good  faith 
and  not  for  delay,  and  in  my  opinion  is  well  founded  in 
law  and  in  fact,  and  proper  to  be  filed  herein. 

Carol  G.  Winn, 

Attorney  for  Petitioner. 


No.  12279 

Mnitttt  States 

Court  of  Appeals 

jFor  ti)t  i^intij  Circuit. 


ESTATE  OP  DELL  HINDS  HIGGINS,  Deceased, 
SYDNEY  M.  HIGGINS,  Executor, 

Petitioner, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 


tKrangcript  of  Eecorb 


Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States 

PAUL  P.  0*esrEN>i»^ 

Phillips  &  Von  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


No.  12279 

Mnittb  States 

Court  of  Appeals 

jFor  ti)e  J^intij  Circuit. 


ESTATE  OF  DELL  HINDS  HIGGINS,  Deceased, 
SYDNEY  M.  HIGGINS,  Executor, 

Petitioner, 
I  vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Resj)ond.ent. 


t!rran£icript  of  3^ecort) 


Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States 


Phillips  Cr  Van  Orden  Co.,  870  Brannan  Street,  San  Francisco,  Calif. 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Amended  Petition 3 

Exhibit  A — Notice   of   Deficiency 9 

Exhibit  B — Trust    Indenture 12 

Answer  to  Amended  Petition 21 

Appearances    1 

Decision   127 

Designation  of  Contents  of  Record  on  Review.  138 

Docket  Entries 1 

Memorandum  Findings  of  Fact  and  Opinion.  .  .  113 

Findings  of  Fact 113 

Opinion    126 

Notice  of  Filing  Petition  to  Review  Decision  of 
The  Tax  Court  of  The  United  States  and  As- 
signment of  Errors 137 

Petition  to  Review  Decision  of  The  Tax  Court 
of  The  United  States  and  Assignment  of 
Errors 128 

Proceedings 30 


11 

INDEX  PAGE 

Statement  of  Points  on  Which  Petitioner  In- 
tends to  Rely  and  Designation  of  Parts  of  the 
Record  Necessary  for  Consideration 141 

Stipulation  of  Facts 23 

Witnesses,  Petitioner's: 

Higgins,  Sydney  M. 

—direct    30 

— cross    42 

— redirect 77 

— recross    78 

Kendall,  Helen  B. 

— direct    85 

— cross    100 


APPEARANCES 


For  Petitioner: 


GEOEGE  H,  STONE 
WM.  D.  MORRISON 

For  Respondent: 

H.  A.  MELVILLE 


Docket  No.  10891 

ESTATE  OF  DELL  HINDS  HIGGINS,  deceased, 
SYDNEY  M.  HIGGINS,  executor. 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1946 

May  13 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

May  14 — Copy  of  petition  served  on  General  Coun- 
sel. 

May  13 — Request  for  hearing  at  Los  Angeles  filed 
by  taxpayer.  5/16/46     Granted. 

June  3 — Amended  petition  filed.  6/3/46  Copy 
served. 
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1946 

June  11 — Notice  of  the  appearance  of  George  H. 
Stone  as  counsel  filed. 

June  24 — Answer  to  amended  petition  filed  by  Gen- 
eral Counsel.  ? 

June  27 — Copy  of  answer  served  on  taxpayer,  Los 
Angeles,  Calif. 

1947  ) 

July  31 — Hearing  set  Sept.  22,  1947,  Los  Angeles, 

Calif. 
Sept.  22 — Hearing  had  before  Judge  Opper  on  mer- 
its.   Submitted.    Stipulation  of  facts  filed. 

Briefs  due  11/6/47;  replies  12/8/47. 
Oct.  17— Transcript  of  hearing  9/22/47  filed. 
Oct.  23— Motion  for  extenson  to  Dec.  5,  1947  to  file 

brief  filed  by  taxpayer.  10/30/47  Granted. 
Nov.    4 — Motion  for  extension  to  Dec.  31,  1947  to 

file  brief  filed  by  General  Counsel.  11/5/47 

Granted. 
Nov.  17— Motion  for  extension  to  Dec.  31,  1947  to 

file    brief    filed    by    taxpayer.     11/17/47 

Granted. 
Dec.  19— Brief  filed  by  taxpayer.    12/30/47  Copy 

served. 
Dec.  29 — Brief  filed  by  General  Counsel. 

1948 

Jan.  26 — Reply    brief    filed    by    taxpayer.     Copy 

served. 
Jan.  28 — Reply  brief  filed  by  General  Counsel. 
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1949 

Feb.  16 — Memorandum  findings  of  fact  and  opinion 
rendered,  Judge  Opper.  Decision  will  be 
entered  for  the  respondent.  Copy  served 
I  2/17/49. 

Feb.  17 — Decision  entered,  Judge  Opper,  Div,  14. 

May  11 — Petition  for  review  by  U.  S.  Court  of  Ap- 
peals, Ninth  Circuit,  with  assignments  of 
error  filed  by  taxpayer. 

May  12 — Proof  of  service  filed. 

June  6 — DesigTiation  of  record  wdth  proof  of  serv- 
ice thereon  filed  by  taxpayer. 


The  Tax  Court  of  the  United  States 
Docket  No.  10891 

ESTATE  OF  DELL  HINDS  HIGGINS,  deceased, 
SYDNEY  M.  HIGGINS,  executor. 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

AMENDED  PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
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deficiency,  Los  Angeles  Division,  LA:  ET:  90D: 
NAB,  dated  March  20,  1946,  and  as  a  Ijasis  of  their 
proceedings  alleges  as  follows : 

1.  The  petitioner  is  the  Estate  of  Dell  Hinds 
Higgins,  Deceased,  Sydney  M.  Higgins,  Executor, 
with  principal  office  c/o  George  H.  Stone,  1004  San 
Diego  Trust  and  Savings  Building,  San  Diego  1, 
California.  The  return  for  the  period  here  involved 
was  filed  with  the  Collector  for  the  sixth  district  of 
California. 

2.  The  notice  of  deficiency  (a  copy  of  which 
is  attached  and  marked  Exhibit  A)  was  mailed  to 
the  petitioner  on  March  20,  1946. 

3.  The  taxes  in  controversy  are  estate  taxes  of 
the  above-named  estate,  and  in  the  amount  of  twen- 
ty-nine thousand  nine  dollars  and  sixty-nine  cents 
($29,009.69).  (The  decedent's,  Dell  Hinds  Higgins, 
death  occurred  March  3,  1945.) 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following  er- 
rors : 

(a)  In  determining  the  estate  tax  of  the  peti- 
tioner the  Commissioner  has  erroneously  included 
in  the  value  of  the  net  estate  the  following  item : 

Additions  to  value  of  net  estate  transfers  during 
decedent's  life  the  sum  of  $188,302.40. 

(b)  The  Commissioner  has  erroneously  included 
as  a  part  of  the  gross  value  of  the  Estate  of  Dell 
Hinds  Higgins  the  following  item : 

Corpus  of  a  trust  created  by  decedent  March  24, 
1928,  (through  error  referred  to  in  letter  of  defici- 
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ency  as  March  28,  1928)   of  the  value  at  date  of 
death  $188,302.40. 

(c)  The  Commissioner  has  erroneously  deter- 
mined that  the  transfer  of  property  to  the  trust 
during  decedent's  lifetime  was  made  in  contempla- 
tion of  death  and  was  intended  to  take  effect  In 
possession  or  enjoyment  at  decedent's  death  and 
subject  to  inclusion  in  the  gross  estate  of  decedent 
and  comes  within  the  provisions  of  section  811(c) 
of  the  Internal  Revenue  Code. 

(cl)  The  Commissioner  has  erroneously  deter- 
mined that  the  decedent  reserved  the  power  to  alter, 
amend,  revoke,  or  terminate  the  trust,  and  that  the 
property  transferred  to  the  trust  during  decedent's 
lifetime  is  subject  to  inclusion  in  the  gross  estate 
oi;  decedent  under  the  provisions  of  section  811(d) 
of  the  Internal  Revenue  Code. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows : 

(a)  A  trust  indenture  dated  the  24th  day  of 
March,  1928,  was  made  and  entered  into  by  Dell  M. 
Harrow,  who  later  became  known  as  Dell  Hinds 
Higgins,  (now  deceased)  and  the  Bank  of  Italy 
National  Trust  and  Savings  Association,  subse- 
quently The  First  National  Trust  and  Savings  Bank 
of  San  Diego,  California,  became  trustee  under  the 
said  trust  indenture. 

The  trustor  (now  deceased)  did  by  the  said  in- 
denture irrevocable  divest  herself  without  reversion 
of  the  corpus  of  the  property  transferred  to  the 
trustee.    A    copy   of   the    said   trust    indenture    is 
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marked  Exhibit  B  attached  hereto  and  made  a  part 
hereof. 

(b)  The  petitioner  contends  the  decedent  was 
approximately  59  years  of  age  at  the  date  of  the 
trust  indenture,  which  was  Mrach  24,  1928,  in  good 
health,  did  not  make  the  gift  or  transfer  the  prop- 
erty in  contemplation  of  death,  and  lived  to  the 
age  of  about  76  years,  which  was  approximately 
17  years  after  the  trust  indenture  was  entered  into. 

(c)  The  petitioner  contends  that  no  part  of  the 
corpus  of  the  trust  created  by  decedent  March  24, 
1928,  as  valued  at  date  of  death,  in  the  sum  of  $188,- 
302.40,  should  be  included  as  a  part  of  either  the 
gross  or  net  Estate  of  Dell  Hinds  Higgins,  De- 
ceased. 

(d)  The  petitioner  contends  that  the  transfer 
of  the  property  as  set  out  in  the  said  trust  indenture 
of  March  24,  1928,  w^hich  by  its  terms  was  irrevo- 
cable, fully,  completely,  and  without  reversion  di- 
vested the  trustor  of  the  property  transferred  dur- 
ing her  lifetime,  was  not  made  in  contemplation 
of  death  and  was  not  intended  to  take  effect  in  pos- 
session or  enjoyment  at  decedent's  death,  but  was 
effective  at  the  date  of  the  trust  indenture,  namely 
March  24,  1928,  and  that  the  value  of  the  property 
in  controversy  in  the  sum  of  $188,302.40,  does  not 
come  within  the  provisions  of  section  811(c)  as  was 
erroneously  determined  by  the  Commissioner. 

(e)  The  petitioner  contends  that  the  trustor 
(now  deceased)  did  7iot  reserve  unto  herself  the 
power  to   alter,   amend,   revoke,   or  terminate   the 
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trust,  that  on  March  24,  1928,  the  trustor  fully, 
completely,  and  without  reversion  divested  herself 
of  the  property  in  controversy  valued  at  date  of 
decedent's  death  at  $188,302.40,  and  the  said  trust 
is  not  subject  to  inclusion  in  either  the  net  or  gross 
estate  inider  the  proviisons  of  section  811(d)  as  was 
erroneously  determined  by  the  Commissioner. 

(f)  The  petitioner  contends  that  the  decedent 
transferred  the  property,  which  at  the  time  of  her 
death  was  valued  by  the  Commissioner  at  $188,- 
302.40,  fully,  completely,  and  without  reversion  and 
at  the  date  of  the  transfer  which  was  March  24, 
1928,  neither  section  811(c)  nor  811(d)  of  the  In- 
ternal Revenue  Code  had  at  that  time  been  enacted 
by  Congress.  The  Commissioner  erroneously  con- 
strued the  aforesaid  sections  of  the  Code  as  appli- 
cable to  the  value  of  the  trust  property  at  the  date 
of  the  decedent's  death  and  erroneously  determined 
a  deficiency  of  estate  tax  liability  of  $29,009.69. 

(g)  The  petitioner  contends  the  inclusion  of  the 
value  of  the  trust  property  in  either  the  net  or  gross 
value  and  the  determination  of  a  deficiency  of  estate 
tax,  or  the  assessment  of  a  tax  thereon,  is  errone- 
ous on  the  part  of  the  Commissioner  and  is  con- 
trary to  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States  of  America. 

6.  Wherefore,  the  petitioner  prays  this  Court 
may  hear  the  proceeding  and  determine  that  there 
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is  no  deficiency  due  from  the  petitioner  in  the  snrc 
of  $29,009.69,  or  any  other  sum. 

/s/  GEORGE  H.  STONE, 

Counsel  for  Petitioner. 
/s/  WM.  D.  MORRISON, 

Counsel  for  Petitioner. 

State  of  California, 
County  of  San  Diego — ss. 

Sydney  M.  Higgins,  Executor  of  the  Estate  of 
Dell  Hinds  Higgins,  Deceased,  being  duly  sworn, 
says  that  he  is  the  petitioner  above  named;  that  he 
has  read  the  foregoing  petition,  and  is  familiar 
with  the  statements  contained  therein,  and  that  the 
statements  contained  therein  are  true,  except  those 
stated  to  be  upon  information  and  belief,  and  that 
those  he  believes  to  be  true. 

/s/  SYDNEY  M.  HIGGINS. 

Subscribed  and  sworn  to  before  me  this  28th  da}^ 
of  May,  1946. 

[Seal]        /s/  DORA  C.  GEISHCHLER, 
Notary  Public  in  and  for  County  of  San  Diego, 
State  of  California. 

My  commission  expires  April  12,  1950. 
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EXHIBIT  A 

Copy 

Treasury  Department 

Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 

March  20,  1946. 
Office  of 
Internal  Revenue  Agent 

in  Charge 
Los  Angeles  Division 
LA:ET:90D:NAB 

Estate  of  Dell  Hinds  Higgins,  Deceased 
Mr.  Sydney  M.  Higgins,  Executor 
c/o  Mr.  George  H.  Stone 
1004  San  Diego  Trust  &  Savings  Building 
San  Diego,  California 

Dear  Mr.  Higgins : 

You  are  advised  that  the  determination  of  the 
estate  tax  liability  of  the  above-named  estate  dis- 
closes a  deficiency  of  $29,009.69,  as  shown  in  the 
statement  attached. 

In  accordance  with  the  jDrovisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address.  Wash- 
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ington,  D.  C,  for  a  redetermination  of  the  defici- 
ency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Kevenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and 
will  prevent  the  accumulation  of  interest,  since 
the  interest  period  terminates  30  days  after  filing 
the  form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner, 
By  /s/  GEOEGE  D.  MARTIN, 

Internal    Revenue    Agent    in 
Charge. 
NAB  :vmc 
Enclosures : 
Statement 
Form  of  waiver 
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LA:ET:90D:NAB 
District  of  Sixth  California 
Estate  of  Dell  Hinds  Higgins 
Date  of  death:     March  3,  1945 

STATEMENT 

Liability  Assessed  Deficiency 

Estate  tax $29,009.69  $  0.00  $29,009.69 

In  making  this  determination  of  the  federal  estate  tax  liability 
of  the  above-named  estate,  careful  consideration  has  been  given 
to  the  report  of  examination  dated  December  22,  1945,  to  the 
protest  dated  February  15,  1946,  and  to  the  statements  made  at 
the  hearing  on  March  12,  1946. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  George  H.  Stone,  1004  San  Diego  Trust  & 
Savings  Building,  San  Diego,  California,  in  accordance  with  the 
authority'  contained  in  the  power  of  attorney  executed  bj^  you. 

ADJUSTMENTS  TO  NET  ESTATE: 

Net  estate  for  basic  tax  as  disclosed 

by  the  return ($  97,071.11) 

Additions  to  value  of  net  estate  and 
decreases  in  deductions : 

Transfers  during  decedent's 
life    $188,302.40       188,302.40 

Net  estate  for  basic  tax  as  adjusted....  $  91,231.29 

Net  estate  for  additional  tax  as 
adjusted  $131,231.29 

EXPLANATION  OF  ADJUSTMENTS 

Transfers  during  decedent's  life — 

The  value  of  the  following  described  property, 
transferred  by  the  decedent  in  her  lifetime,  is  in- 
cluded in  the  gross  estate,  it  being  determined  that 
such  transfer  was  made  in  contemplation  of  death 
and  was  intended  to  take  effect  in  possession  or 
enjoyment  at  decedent's  death  and  comes  within  the 
provisions  of  section  811(c)  of  the  Internal  Reve- 
nue Code,  and  that  as  decedent  reserved  the  power 
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to  alter,  amend,  revoke,  or  terminate  the  trust,  it  is 
subject  to  inclusion  in  the  gross  estate  under  the 
provisions  of  section  811(d)  of  the  Internal  Reve- 
nue Code: 

Returned    Determined 
Corpus  of  a  trust  created  by  decedent 

March  28,  1928,  of  the  value  of  at  date  I 

of  death  $  0.00       $188,302.40 

COMPUTATION  OF  ESTATE  TAX 
Returned      Determined 
Gross  estate  for 

basic  tax  $     5,406.27     $193,708.67 

Deductions    102,477.38       102,477.38 

Net  estate  for  basic  tax..  ($  97,071.11)   $  91,231.29 
Net  estate  for  additional 

tax    $  0.00     $131,231.29 

Gross  basic  tax $     1,324.63 

Credit  for  estate  and 
inheritance  tax 1,059.70 

Net  basic  tax $       264.93 

Total  gross  taxes  (basic  and 

additional)    $  30,069.39 

Gross  basic  tax 1,324.63 

Net  additional  tax 28,744.76 

Total  net  basic  and  additional  taxes....  $  29,009.69 

Total  tax  payable $  29,009.69 

Estate  tax  assessed 0.00 

Deficiency   $  29,009.69 


EXHIBIT  B 

Copy 

Trust  Indenture 
This  Indenture  made  and  entered  into  this  24 
day  of  March,  1928,  by  and  between  Dell  M.  Har- 
row,  hereinafter   referred   to    as    "Trustor,"    and 


I 
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EXHIBIT  B— (Continued) 
Bank  of  Italy  National  Trust  and  Savings  Associa- 
tion, a  national  banking  association,  organized  and 
existing  under  the  laws  of  the  United   States  of 
America,  hereinafter  referred  to  as  "Trustee," 

Witnesseth : 

1.  Trustor  hereby  grants,  assigns  and  transfers 
unto  Trustee,  and  its  successors  in  trust,  all  of 
Trustor's  right,  title  and  interest  in  and  to  the  fol- 
lowing described  property,  to  wit : 

(Description  of  original  trust  property.) 
(Omitted) 


This  grant,  assignment  and  transfer  of  said  prop- 
erty is  in  trust  and  strictly  upon  the  trusts  and 
confidences  hereinafter  set  forth.  Trustor  agrees  to 
execute  and  deliver  to  the  Trustee,  or  its  sucessors 
in  trust,  all  such  further  grants,  assignments  and 
transfers  as  may  be  necessary  to  fully  vest  title  to 
all  of  the  above  described  property  in  said  Trustee, 
or  its  successors  in  trust,  and  similarly  agrees,  as 
required,  to  endorse  whatever  notes,  securities  or 
other  documents  require  such  endorsement,  and  in 
general  agrees  to  do  any  and  all  things  necessary  or 
convenient  to  fully  vest  title  to  all  of  the  above 
property  in  said  Trustee,  or  its  successors  in  trust. 

2.  This  grant,  assignment  and  transfer  of  said 
property  is  in  trust  and  strictly  upon  the  trusts  and 
confidences  hereinafter  set  forth.  The  Trustee 
hereby  acknowledges  and  declares  that  it  has  given 
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EXHIBIT  B— (Continued) 
no  consideration  to  the  Trustor  for  any  of  the  above 
described  property,  and  the  Trustee  hereby  receives 
and  accepts  all  of  said  above  described  property 
upon  the  trusts  and  confidences  hereinafter  set  forth, 
and  the  Trustee  hereby  declares  that  it  holds  all  of 
said  above  described  property  upon  said  trusts  here- 
inafter set  forth,  and  the  Trustee  hereby  promises 
and  agrees  to  fully  and  faithfully  carry  out  and  per- 
form each  and  every  provision  of  this  trust  as  here- 
inafter set  forth. 

3.  The  Trustee  shall  perform  the  following  du- 
ties and  shall  have  the  following  described  powers  in 
respect  to  the  proptry  hereinabove  described  (here- 
inafter referred  to  as  the  "Trust  Estate")  to  wit: 

a.  The  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
Trust  Estate  and  shall  invest  ^nd  reinvest  all  funds 
of  the  Trust  Estate  in  such  manner  as  to  produce 
the  largest  net  income  consistent  with  a  high  degree 
of  safety;  all  investments  shall  be  on  such  securit}^ 
or  in  such  securities  as  may  be  lawful  for  the  in- 
vestment of  the  funds  of  savings  banks  in  the  State 
of  California;  the  Trustee  shall  act  with  diligence 
to  so  hold  and  manage  the  Trust  Estate  and  the 
property  and  funds  of  the  Trust  Estate  that  the  net 
income  of  the  Trust  Estate  shall  be  as  large  as  pos- 
sible within  the  limit  of  the  restrictions  herein- 
before set  forth. 

b.  The  Trustee  shall  collect  and  receive  all  the 
income  and  profits  of  the  Trust  Estate  and  shall 
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EXHIBIT  B— (Continued) 
pay  out  and  disburse  the  same  as  hereinafter  pro- 
vided. 

c.  The  Trustee  shall  be  permitted  to  hold  any 
real  property  coming  into  its  possession  by  reason 
of  foreclosure  of  mortgage  or  sale  under  any  trust 
deed,  or  otherwise,  a  reasonable  length  of  time  if  it 
shall  be  necessary  to  hold  such  real  property  over 
a  period  of  time  in  order  to  dispose  of  the  same  to 
the  best  advantage  of  the  Trust  Estate;  no  obliga- 
tion of  the  Trustee  assumed  under  this  agreement 
shall  be  deemed  to  require  the  Trustee  to  sacrifice 
any  real  property,  or  any  other  property  of  the 
Trust  Estate,  in  oixler  to  convert  such  property  into 
income  producing  investments. 

d.  The  Trustee  is  authorized  and  empowered, 
and  it  shall  also  be  the  duty  of  the  Trustee  to  pre- 
serve and  protect  the  Trust  Estate  in  every  manner 
and  in  every  way  and  to  pay  all  taxes  and  insurance 
necessary  to  be  paid  in  respect  to  the  Trust  Estate 
and  to  keep,  preserve  and  repair  all  real  property 
and  all  other  property  of  the  Trust  Estate. 

e.  In  the  event  that  legal  service  or  legal  advice 
may  be  necessary  in  order  to  preserve  or  protect 
the  Trust  Estate  the  sole  right  to  select  and  appoint 
the  attorney  or  attorneys  to  represent  the  Trust 
Estate  shall  be  in  any  two  of  the  following  persons, 
to  wit :  (1 )  The  Trustor ;  (2)  Helen  B.  Kendall ; 
and  (3)  Sydney  M.  Higgins;  after  the  death  of  the 
Trustor  such  right  to  appoint  and  select  such  attor- 
ney or  attorneys  shall  be  in  the  said  Helen  B.  Ken- 
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EXHIBIT  B— (Continued) 
dall  and  Sydney  M.  Higgins,  or  the  survivor  of 
them. 

f.  The  Trustee  shall  pay  out  of  the  corpus  of 
the  Trust  Estate  the  funeral  expenses  of  the  Trus- 
tor, upon  the  death  of  Trustor,  The  Trustee  shall 
also  pay  out  of  the  corpus  of  the  Trust  Estate  all 
inheritance  and  estate  taxes  owing  by  the  estate  of 
the  Trustor  or  by  the  beneficiaries  herein  designated 
upon  the  death  of  Trustor. 

4.  Out  of  the  gross  income  of  the  Trust  Estate 
the  Trustee  shall  pay  the  costs  and  expenses  of  the 
Trust  Estate,  including  taxes,  insurance,  etc.,  reas- 
onable attorney's  fees  and  reasonable  fees  for  the 
services  of  the  Trustee  in  the  management  of  the 
Trust  Estate. 

5.  During  the  continuance  of  this  trust  the  net 
income  of  the  Trust  Estate  remaining  after  payment 
of  the  costs  and  expenses  of  the  administration  and 
management  of  this  Trust  shall  be  paid  by  the  Trus- 
tee as  follows : 

A.  During  the  lifetime  of  the  Trustor : 

a.  Seventy-five  dollars  ($75)  per  month  to  Helen 
B.  Kendall,  or  if  she  be  dead  to  her  issue  by  right 
of  representation. 

b.  Seventy-five  dollars  ($75)  per  month  to  Syd- 
ney M.  Higgins,  or  if  he  be  dead  to  his  issue  by 
right  of  representation. 

c.  The  entire  balance  of  the  net  income  of  the 
Trust  Estate  to  the  Trustor. 

B.  After  the  death  of  the  Trustor : 
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EXHIBIT  B— (Continued) 
In  equal  shares  to  Helen  B.  Kendall  and  Sydney 
M.  Higgins;  in  the  event  of  the  death  of  either  of 
said  beneficiaries  then  the  share  of  such  benefici- 
ary shall  be  paid  to  the  issue  of  such  deceased  bene- 
ficiary by  right  of  representation. 

6.  This  trust  shall  cease  and  terminate  upon  the 
death  of  the  survivor  of  Dell  M.  Harrow  (Trustor 
herein)  Helen  B.  Kendall  and  Sydney  M.  Higgins. 
Upon  the  termination  of  this  trust,  as  herein  pro- 
vided, the  entire  corpus  of  the  Trust  Estate  shall 
go  to  and  be  distributed  among  the  issue  of  Helen 
B.  Kendall  and  Sydney  M.  Higgins,  by  right  of  rep- 
resentation, that  is  to  say,  one-half  (%)  of  the  en- 
tire corpus  of  the  Trust  Estate  to  the  issue  of  Helen 
B.  Kendall,  by  right  of  representation,  and  one-half 
(i/o)  of  the  entire  corpus  of  the  Trust  Estate  to  the 
issue  of  Sydne}^  M.  Higgins,  by  right  of  represen- 
tation. If  there  is  no  living  issue  of  one  or  the  other 
of  Helen  B.  Kendall  or  Sydney  M.  Higgins  at  the 
time  of  the  termination  of  this  trust,  then  the  entire 
corpus  of  the  Trust  Estate  shall  go  to  the  issue  of 
the  other,  and  if  there  is  no  issue  of  either  Helen  B. 
Kendall  or  Sydney  M.  Higgins  living  at  the  time 
of  the  termination  of  this  trust  then  the  entire  cor- 
pus of  the  Trust  Estate  shall  go  to  the  respective 
heirs  at  law  of  Helen  B.  Kendall  and  Sydney  M. 
Higgins,  as  said  Heirs  at  law  are  indicated  in  Sec- 
tion 1386  of  the  Code  of  Civil  Procedure  of  the 
State  of  California,  one-half  (%)  of  the  corpus  of 
the  Trust  Estate  to  the  heirs  at  law  of  Helen  B. 
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EXHIBIT  B— (Continued) 
Kendall  and  one-half  (i/o)   to  the  heirs  at  law  of 
Sydney  M.  Higgins. 

7.  If  it  should  happen  during  he  continuance  of 
this  trust  that  the  net  income  of  the  Trust  Estate 
is  insufficient  to  adequately  provide  for  the  comfort, 
well-being  or  education  of  any  of  the  beneficiaries 
of  this  trust,  and  if  such  beneficiary  has  no  other 
means  sufficient  for  the  purpose,  then  upon  repre- 
sentation and  proof  of  such  facts  to  a  court  of  com- 
petent jurisdiction  and  upon  the  order  of  such  court 
resort  may  be  had  to  the  corpus  of  the  Trust  Estate 
to  the  extent  necessary  to  relieve  the  situation,  and 
any  amounts  so  paid  out  of  the  corpus  of  the  Trust 
Estate  shall  be  charged  to  the  respective  share  of 
the  particular  beneficiary  receiving  such  amounts. 

8.  Each  and  every  beneficiary  under  this  trust  is 
hereby  restrained  from  and  are  and  shall  be  with- 
out right,  power  and  authority  to  sell,  transfer, 
pledge,  mortgage,  hypothecate,  alienate,  anticipate, 
or  in  any  other  manner  affect  or  impair  his,  her  or 
their  beneficial  and  legal  rights,  titles,  interests, 
claims  and  estates  in  and  to  the  income  and/or 
principal  of  this  trust  during  the  entire  term  hereof, 
nor  shall  the  rights,  titles,  interests  and  estates  of 
any  beneficiaiy  hereunder  be  subject  to  the  rights 
or  claims  of  creditors  of  any  beneficiary  nor  sub- 
ject nor  liable  to  any  process  of  law  or  court,  and 
all  of  the  income  and/or  principal  under  this  trust 
shall  be  transferable,  payable  and  deliverable  only, 
solely,  exclusively  and  personally  to  the  above  des- 
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EXHIBIT  B— (Continued) 
ignated  beneficiaries  hereunder  at  the  time  entitled 
to  take  the  same  under  the  terms  of  this  trust,  and 
the  personal  receipt  of  the  designated  beneficiary 
hereunder  shall  be  a  condition  precedent  to  the 
payment  or  delivery  of  the  same  by  said  Trustee  to 
each  such  beneficiary. 

9.  This  trust  shall  be  irrevocable.  However,  the 
Trustor  during  her  lifetime  reserves  the  right  from 
time  to  time  to  appoint  a  new  and  different  Trustee 
to  execute  the  trusts  herein  set  forth  and  upon 
designation  in  writing  by  the  Trustor  of  such  new 
Trustee  the  Trustee  herein  shall  turn  over  to  such 
new  Trustee  all  of  the  Trust  Estate  and  the  Trus- 
tee shall  furnish  the  new  Trustee  with  copies  of  all 
,  such  records  and  accounts  pertaining  to  the  Trust 
Estate  as  the  new  Trustee  may  reasonably  require, 
and  upon  such  appointment  and  upon  such  delivery 
of  the  Trust  Estate  to  such  new  Trustee  the  new 
Trustee  shall  succeed  to  all  the  powers  and  obliga- 
tions of  the  Trustee  herein  designated,  as  herein- 
above set  forth  in  this  agreement.  The  Trustor  shall 
be  restricted  in  the  designation  of  a  new  Trustee  to 
an  incorporated  trust  company  authorized  to  do  a 
trust  business  in  the  State  of  California  under  the 
laws  of  either  the  State  of  California  or  the  laws  of 
the  United  States.  After  the  death  of  Trustor  the 
same  right  to  designate  and  appoint  a  new  Trustee 
shall  continue  in  Helen  B.  Kendall  and  Sydney  M. 
Higgins,  or  the  survivor  of  them. 

In  Witness  Whereof  the  Trustor  has  set  her  hand 
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EXHIBIT  B— (Continued) 
and  seal  and  the  Trustee  has  caused  this  instrument 
to  be  executed  by  its  properly  authorized  officers  the 
day  and  year  first  hereinabove  written. 
/s/  DELL  M.  HARROW, 
Trustor. 
BANK  OF  ITALY  NATIONAL 
TRUST  AND  SAVINGS 
ASSOCIATION, 
By  /s/  E.  O.  HODGE, 

Vice-President. 
By  /s/  R.  E.  HAGENBRUCH, 

Assistant  Trust  Officer, 
Trustee. 

State  of  California, 
County  of  San  Diego — ss. 

On  the  24  day  of  March  1928,  before  me,  Gud- 
mund  Eiriksson,  a  Notary  Public  in  and  for  the 
County  of  San  Diego,  State  of  California,  person- 
ally appeared  Dell  M.  Harrow,  known  to  me  to  be 
the  person  whose  name  is  subscribed  to  the  fore- 
going instrument,  and  acknowledged  to  me  that  she 
executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office  in  the  Coun- 
ty of  San  Diego,  the  day  and  year  in  this  certificate 
first  above  written. 

/s/  GUDMUND  EIRIKSSON, 
Notar}^  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 
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EXHIBIT  B— (Continued) 
State  of  California, 
County  of  San  Diego — ss. 

On  this  26th  day  of  March,  1928,  before  me  H.  D. 
Beekley,  a  notary  public  in  and  for  said  County  of 
San  Diego,  State  of  California,  residing  therein, 
duly  commissioned  and  sworn,  personally  appeared 
E.  O.  Hodge,  known  to  me  to  be  the  vice  president, 
and  E.  E.  Hagenbruch,  known  to  me  to  be  the  As- 
sistant Trust  Officer  of  Bank  of  Italy,  National 
Trust  and  Savings  Association,  the  corporation  that 
executed  the  within  instrument,  on  behalf  of  the 
corporation  therein  named,  and  acknowledged  to 
me  that  such  corporation  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office  in  the  Coun- 
ty of  San  Diego,  the  day  and  year  first  above  writ- 
ten. 

/s/  H.  D.  BEEKLEY, 
Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

Received  Jime  3,  1946.   T.C.U.S. 

Filed  and  Docketed  June  3,  1946.   T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDED  PETITION 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
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Internal  Revenue,  for  answer  to  the  amended  peti- 
tion of  the  above-named  taxpayer,  admits  and 
denies  as  follows : 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  amended  petition. 

4(a)  to  (d),  inclusive.  Denies  the  allegations  of 
error  contained  in  subparagraphs  (a)  to  (d),  in- 
clusive, of  paragraph  4  of  the  amended  petition. 

5(a)  to  (g),  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (a)  to  (g),  inclusive,  of 
paragraph  5  of  the  amended  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  amended  petition  not  hereinbefore  specifically 
admitted  or  denied. 

Wherefore,  it  is  prayed  that  the  determination  of 
the  Commissioner  be  aj^proved. 

/s/  J.  P.  WENCHEL,  ECC 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel. 
E.  C.  CROUTER, 
H.  A.  MELVILLE, 
Special  Attorneys, 

Bureau  of  Internal  Reve- 
nue. 

Received  June  24,  1946.   T.C.U.S. 

Filed  and  Docketed  June  24,  1946.   T.C.U.S. 
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[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  Commissioner  of  Internal  Revenue  and  the 
above  entitled  Petitioner,  by  their  respective  and 
undersigned  attorneys,  that  the  following  facts  may 
be  accepted  as  true  reserving  to  either  party  the 
right  to  introduce  any  proper  evidence  not  inconsist- 
ent therewith: 

Facts 

1.  The  decedent,  Dell  Hinds  Higgins,  was  born 
May  31,  1869,  and  died  March  3,  1945.  At  the  time 
of  her  death  she  was  a  resident  of  the  County  of 
San  Diego,  State  of  California.  Her  last  Will  and 
Testament  was  admitted  to  probate  and  petitioner, 
Sydney  M.  Higgins,  was  duly  appointed  and  quali- 
fied as  Executor.  Petitioner  filed  a  Federal  Es- 
tate Tax  return  for  decedent's  estate  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California  on  or  about  May  15,  1945,  which  may 
be  received  in  evidence  as  petitioner's  and  respond- 
ent's Joint  Exhibit  1-A,  with  the  understanding 
that  it  may  be  withdrawn  by  the  respondent  and  a 
photostatic  copy  substituted  therefor. 

2.  In  1887  decedent  married  Albert  Edward  Hig- 
gins. Two  children  were  born  of  said  marriage,  a 
son,  Sydney  M.,  born  March  2,  1889,  and  a  daugh- 
ter, Helen  B.,  born  July  17,  1894.  Helen  was  mar- 
ried on  April  10,  1917,  to  Kenneth  Kendall  and 
thereafter  her  name  has  been  Helen  B.  Kendall. 
The  decedent's  first  husband  died  in  1913.    Both 
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children  survived  their  parents  and  are  still  living. 

3.  On  April  9,  1925,  decedent  married  Samuel 
Harrow  who  divorced  decedent  and  received  a  final 
decree  of  divorce  July  6,  1929.  On  August  30,  1929, 
decedent  had  her  name  changed  back  to  Higgins. 

4.  On  March  24,  1928,  decedent  created  a  trust, 
a  photostatic  copy  of  which  is  attached  hereto  as 
Joint  Exhibit  2-B.  To  this  trust  the  decedent  trans- 
ferred everything  she  owned,  except  her  car,  her 
jewelry,  a  savings  account  with  Southern  Trust 
and  Commerce  Bank,  San  Diego,  California,  num- 
ber 80159,  in  the  sum  of  $5,418.51,  and  her  salary 
of  $70.00  per  month  as  Vice  President  of  Hinds 
Estate,  Inc.  In  said  trust  Bank  of  Italy  National 
Trust  and  Savings  Association,  was  named  as  Trus- 
tee, which  was  subsequently  changed  by  action  of 
the  Trustor  to  San  Diego  Trust  &  Savings  Bank 
and  subsequently  again  changed  by  the  further  ac- 
tion of  the  Trustor  to  The  First  National  Trust 
and  Savings  Bank  of  San  Diego  which  was  the 
Trustee  from  March  13,  1942,  to  the  date  hereof. 

5.  She  had  the  trust  prepared  as  irrevocable 
by  her  attorney  and  in  such  form  as  he  advised 
would  not  be  subject  to  Federal  Estate  Tax. 

6.  That  on  February  6,  1941,  the  Trustor  and 
her  two  children,  beneficiaries  thereunder,  filed  in 
the  Superior  Court  of  the  State  of  California  against 
San  Diego  Trust  &  Savings  Bank,  then  Trustee 
under  said  trust,  their  Complaint  for  declaration 
of  rights  under  trust  indenture  and  for  equitable 
relief.  A  certified  copy  of  said  complaint  is  attached 
hereto  as  Joint  Exhibit  3-C. 
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7.  That  Answer  by  San  Diego  Trust  &  Savings 
I  Bank  as  Trustee  was  filed  February  25,  1941,  a  cer- 
tified copy  of  which  is  attached  hereto  as  Joint  Ex- 
hibit 4-D. 

8.  Thereupon  the  Court,  on  March  13,  1941,  en- 
tered its  Decree,  a  certified  copy  of  which  is  at- 
tached hereto  as  Joint  Exhibit  5-E. 

9.  On  April  19,  1941,  the  Trustor  and  her  two 
children,  beneficiaries,  filed  in  said  Court  notice  of 
motion  to  vacate  and  set  aside  the  judgment  en- 
tered March  13,  1941,  on  the  grounds  of  mistake 
and  inadvertence  as  set  forth  in  the  affidavit  of 
George  H.  Stone  attached  to  said  motion.  Certi- 
fied copies  of  said  motion  and  affidavit  are  attached 
hereto  as  Joint  Exhibits  6-F,  1  and  2.  Trustee  ap- 
peared by  counsel  pursuant  to  motion,  which  motion 
and  appearance  are  referred  to  in  the  decree  and 
the  said  decree  is  the  document  identified  in  para- 
graph 10  as  Joint  Exhibit  7-Gr. 

10.  On  April  21,  1941,  the  said  Court  made  its 
decree,  a  certified  copy  of  which  is  attached  hereto 
as  Joint  Exhibit  7-Gr. 

11.  The  Trustor  and  her  two  children,  benefi- 
ciaries under  said  trust,  on  May  27,  1943,  filed  a 
Petition  for  an  order  allowing  payment  from  the 
corpus  of  the  trust.  A  certified  copy  of  said  Pe- 
tition is  attached  hereto  as  Joint  Exhibit  8-H.  Affi- 
davit of  Mailing  Notice  to  the  Trustee,  which  No- 
tice was  dated  May  27,  1943,  was  filed  on  June  1, 
1943. 

12.  On  June  11,  1943,  Order  of  the  Court  al- 
lowing payment  from  corpus  as  prayed  for  was  en- 
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tered.    A  certified  copy  of  said  order  is  attached 
hereto  as  Joint  Exhibit  9-1. 

13.  On  October  25,  1943,  Trustor  and  her  two 
children,  beneficiaries  under  said  trust,  filed  their 
petition  for  order  allowing  additional  payment  from 
corpus  of  the  trust.  A  certified  copy  of  said  peti- 
tion is  attached  hereto  as  Joint  Exhibit  10-J.  Affi- 
davit of  Mailing  Notice  to  the  Trustee,  which  No- 
tice was  dated  November  5,  1943,  w^as  filed  Novem- 
ber 5,  1943. 

14.  On  November  19,  1943,  said  Trustor  and  her 
children,  beneficiaries,  filed  their  Amendment  to 
Petition  for  order  allowing  additional  payments 
from  the  corpus  of  the  trust.  A  certified  copy  of 
said  Amendment  to  Petition  is  attached  hereto  as 
Joint  Exhibit  11-K.  Notice  of  Hearing  was  given 
on  original  Petition  as  stated  in  paragraph  13 
hereof. 

15.  On  November  19,  1943,  Order  of  the  Court 
was  made  allowing  additional  i:)ayments  from  cor- 
pus of  the  trust.  A  certified  copy  of  said  Order 
is  attached  hereto  as  Joint  Exhibit  12-L. 

16.  That  pursuant  to  said  Order  said  Trustee 
during  the  year  1943,  subsequent  to  the  Order  of 
Court  of  June  11,  1943,  paid  out  of  corpus  of 
the  trust  to  the  Trustor  as  beneficiary,  pursuant 

to  said  Order  the  sum  of $   624.06 

Paid  in  1944  pursuant  to  said  Order 1,175.17 

Paid    in    1945    prior    to    Trustor's    death 

March  3,  out  of  corpus,  pursuant  to  said 

Order 130.25 


Total  payments  out  of  corpus . . .  .  ^ . .  .  $1,929.48 
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No  corpus  was  ever  used  for  the  benefit  of  either 
of  the  two  children  of  Trustor,  beneficiaries  in  said 
trust.  Subsequent  to  the  death  of  the  decedent,  there 
was  paid  out  of  the  corpus  of  the  trust  estate  the 
following  items : 

4/10/45 — Bradley-Woolman  Mortuary 

funeral  expenses   $    574.94 

8/22/45— W.  S.  Heller,  County  Treasurer 
California  State  Inheritance  Tax 
in  matter  of  Estate  of  Dell  Hinds 
Higgins,  deceased,  per  order  of 
fixing  Inheritance  Tax  dated 
8-1-45 3,262.44 

An  Affidavit  setting  forth  the  said  items  is  attached 
hereto  as  Joint  Exhibit  13-M.  The  items  shown 
in  the  two  Schedules,  J  and  K,  of  the  Estate  Tax 
Return,  identified  herein  in  paragraph  1  as  Joint 
Exhibit  1-A,  were  all  paid  out  of  the  Estate  of  de- 
cedent and  not  out  of  the  trust,  except  the  item 
of  funeral  expense  shown  in  Schedule  J,  Item  1. 

17.  At  the  date  of  the  death  of  the  decedent, 
March  3,  1945,  there  was  property  in  the  trust 
which  she  created  on  March  24,  1928,  as  set  out  in 
certified  copy  of  an  inventory  which  is  attached 
hereto  as  Joint  Exhibit  14-N. 

18.  At  the  time  of  the  death  of  the  decedent, 
namely,  March  3,  1945,  she  owned  only  her  car 
which  was  sold  to  her  daughter,  Helen  B.  Kendall, 
her  jewelry,  and  other  personal  effects  as  shown  in 
Schedule  F  of  Joint  Exhibit  1-A,  which  were  dis- 
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posed  of  ill  accordance  with  lier  will  dated  April 
8,  1940,  a  copy  of  w^hicli  is  attached  to  Joint  Ex- 
hibit 1-A,  and  cash  amounting  to  $1,980.27  as  shown 
in  Schedule  C  of  Joint  Exhibit  1-A. 

/s/  GEORGE  H.  STONE, 

Counsel  for  Petitioner. 
/s/  WM.  D.  MORRISON, 
Counsel  for  Petitioner. 
/s/  CHARLES  OLIPHANT, 
ECC. 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 

Filed  Sept.  22,  1947. 
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The  Tax  Court  of  the  United  States 
Docket  No.  10891 

ESTATE    OF    DELL    HINDS    HIGGINS,    De- 
ceased, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Before:  Honorable  Clarence  V.  Opper, 
Judge. 

Appearances : 

GEORGE  H.  STONE, 

Suite  1004  San  Diego  Trust 
and  Savings  Building, 
San  Diego,  California 

and 

WILLIAM  D.  MORRISON, 

825  Bank  of  America  Building 
San  Diego  1,  California, 

Appearing  for  the  Petitioner. 

H.  ARLO  MELVILLE, 

HONORABLE  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue, 

Appearing  for  the  Respondent.  [1*] 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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I 
PROCEEDINGS  ^' 


*     *     * 


Whereupon, 

SYDNEY  M.  HIGGINS 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     State  your  name,  please. 
The  Witness:     Sydney  M.  Higgins. 

Direct  Examination 
By  Mr.  Stone : 

Q.  Mr.  Higgins,  you  are  a  little  hard  of  hearing, 
I  believe?  A.     I  am. 

Q.     And  that  is  of  some  recent  occasion,  is  it? 

A.     Pardon  ? 

Q.     You  have  not  been  hard  of  hearing  very  long  ? 

A.     No,  I  have  not. 

Q.     How  long? 

A.     1945,  the  last  day  of  May. 

Q.    What  caused  it? 

A.  I  went  out  on  a  destroyer,  and  my  hearing 
was  destroyed  by  gun  fire. 

Q.     You  will  have  to  talk  a  little  louder. 

A.  I  am  having  difficulty  getting  used  to  this 
thing.  My  hearing  was  destroyed  by  gun  fire  on  a 
destroyer  at  sea  the  last  day  of  May,  1945.  [17] 

Q.  You  were  in  the  service  in  the  Navy  at  that 
time? 

A.  Yes,  sir.  United  States  Naval  Reserve  as  a 
commander. 
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(Testimony  of  Sydney  M.  Higgins.) 

Q.     For  how  long? 

A.     Since  August,  1942. 

Q.  And  before  that  what  was  your  occupation  or 
business'?  A.     Insurance  business. 

Q.    Where? 

A.     In  San  Francisco,  California. 

Q.  Where  were  you  living  at  that  time  in  the 
insurance  business? 

A.     Where  was  I  living? 

Q.    Yes. 

A.     I  was  living  in  San  Anselmo,  Marin  County. 

Q.     That  is  near  San  Francisco? 

A.     That  is  near  San  Francisco,  north  of  San 
Francisco. 
,  Q.     Where  were  you  living  in  March,  1928? 

A.     I  was  living  in  San  Anselmo. 

Q.     What  was  your  business  at  that  time? 

A.     I  was  in  the  insurance  business. 

Q.     You  are  the  son  of  Dell  Hinds  Higgins? 

A.    I  am. 

Q.  And  she  was  at  one  time  named  Dell  Har- 
row by  a  second  marriage?  [18] 

A.     That  is  correct. 

Q.     How  old  are  3^ou?  A.     I  am  58. 

Q.  Did  you  know  when  the  trust  that  is  in 
question  here  was  made,  which  was  on  March  24, 
1928?  A.     I   did. 

Q.  Were  you  present  in  San  Diego  while  it 
was  being  discussed  by  your  mother? 

A.     I  was. 
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(Testimony  of  Sydney  M.  Higgins.) 

Q.  How  did  you  happen  to  be  in  San  Diego 
for  that  occasion  ? 

A.  A  doctor  at  Paradise  Sanitarium  where  my 
mother  was  staying  telephoned  to  me  a  certain  oc- 
currence had  taken  place  and  I  should  come  down 
immediately. 

Q.     What  was  that  occurrence  you  refer  tof 

A.  Well,  sometime  prior  to  this  Mr.  Harrow 
had  been  making  demands  upon  my  mother  for 
money  constantly 

Mr.  Melville :  Just  a  minute.  It  is  not  clear  from 
this  witness'  testimony  whether  he  is  now  telling 
what  the  doctor  told  him  or  what  somebody  else 
told  him. 

Mr.  Stone:  I  think  you  should  limit  it  to  what 
the  doctor  told  you  at  that  time. 

Mr.  Melville:  I  object  to  that,  your  Honor. 
It  is  hearsay. 

The  Witness:     My  mother  wrote  me.  [19] 

Mr.  Melville:  I  object,  your  Honor.  That  is 
hearsay. 

The  Witness:  No,  it  is  not  hearsay,  because  my 
mother  wrote  me  letters. 

Mr.  Stone :  Just  a  minute,  please,  until  the  court 
rules. 

The  Court:  As  I  understand,  you  are  trying  to 
prove  what  the  doctor  said  because  you  want  to 
get  it  in  the  record  and  not  to  prove  the  fact,  is  that 
correct  % 

Mr.  Stone:     That  is  correct. 
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The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Stone)  :  Answer  the  question  as  to 
what  the  doctor  told  you. 

A.  The  doctor  told  me  that  Mr.  Harrow  was 
coming  out  there  quite  frequently  and  disturbing 
my  mother  by  making  demands  upon  her  for  ad- 
vances, that  is,  demands  for  money,  and  my  mother 
wrote  me  the  same  thing,  many,  many  letters,  and 
I  never  could  persuade  her  against  Harrow  at  that 
time,  and  we  felt  that 

Q.  Just  go  on.  What  else,  if  anything,  did  the 
doctor  tell  you  in  that  conversation"? 

A.  The  doctor  told  me  that  that  morning  my 
mother  had  walked  downstairs  from  her  room  and 
was  sitting  out  in  the  front  garden,  had  a  chair,  that 
H^arrow  came  to  her  [20]  and  conversed  with  her 
and  suddenly  stepped  off  a  few  feet  and  threw  a 
bunch  of  keys  at  my  mother  and  hit  her  in  the  face. 
It  was  seen  by  the  doctor  and  was  seen  by  people 
sitting  in  the  immediate  vicinity,  and  my  mother 
immediately  realized  the  sort  of  man  he  was  and 
the  doctor  telephoned  me  to  come  down  immedi- 
ately and  I  did. 

Q.  Was  your  mother  injured  at  all  by  those 
keys  % 

A.     Yes,  she  was  cut  in  the  face. 

Q.     You  saw  the  cuf? 

A.     I  saw  the  cut. 

Q.  What  was  that.  Paradise  Valley  Sanitarium, 
you  say? 
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(Testimony  of  Sydney  M.  Higgins.) 

A.     That  is  where  the  happened. 

Q.     That  is  in  National  City  near  San  Diego  ^ 

A.     National  City  near  San  Diego. 

Q.  What  was  she  there  for  in  the  hospital,  in 
the  sanitarium? 

A.  Well,  she  was  in  rather  a  nervous  condition 
and  she  wanted  to  get  away  from  Mr.  Harrow,  and 
the  only  means  that  she  could  find  was  to  go  to  a 
place  like  that  where  he  could  not  follow  her. 

Q.  And  when  you  came  down  there,  did  you 
have  any  discussion  with  her  in  regard  to  a  trust? 

A.  No,  I  just  discussed  the  situation  with  her, 
and  after  leaving  her  I  went  into  San  Diego  and 
not  knowing  what  [21]  action  to  take,  and  I  met 
an  old  friend  of  mine,  who  is  a  very  prominent  at- 
torney in  San  Francisco,  and  I  told  him  the  situa- 
tion and  he  said,  "I  think  I  know  the  answer  to 
that.  I  think  I  know  how,  what  can  be  done  to 
make  him  get  out  once  and  for  all.  And  he  said, 
"I  think  we  could  take  all  of  her  property  and 
put  it  in  a  trust  and  completely  beyond  her  con- 
trol or  anybody  else's  control  so  that  he  would  be 
unable  to  get  a  cent." 

Now,  he  had  come  out,  my  mother  told  me  that 
the  reason  for  his  throwing  the  keys  was  that  he 
had  brought  certain  papers  out  there  for  her  to  sign 
giving  him  all  of  her  property,  and  it  was  her  re- 
fusal to  sign  that  paper  that  caused  him  to  get 
angry  and  throw  the  keys  and  hit  her. 

Q.  What  was  the  name  of  this  attorney  you 
spoke  of?  A.     Roland  Foerster. 
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Q.  Do  you  know  the  name  of  the  firm  that  he 
is  connected  with? 

A.  Foerster  Hohfeld  Morrison — four  or  five 
names. 

Q.  Could  it  be  Morrison  Hohfeld  Foerster  Shu- 
man  &  Clark? 

A.     That  is  the  •  San  Francisco  firm ;  yes,  sir. 

Q.     They  also  have  a  San  Diego  office? 

A.     They  also  have  a  San  Diego  office. 

Q.     Well,  he  had  a  big  interest  in  it? 

A.     Yes,  he  was  a  partner.  [22] 

Q.  Now,  did  Mr.  Foerster  discuss  with  your 
mother  the  general  subject  of  the  trust? 

A.  No,  Mr.  Foerster  didn't,  but  Mr.  Cobb,  an 
associate  and  member  of  the  firm,  did  discuss  the 
terms  with  my  mother. 

Q.     Were  you  present? 

A.     I  was  present  at  the  time. 

Q.  Was  the  trust  that  was  formed  early  in  March 
1928  the  result  of  that  discussion? 

A.  That  was  the  result  of  it,  after  numerous 
conferences. 

Q.  At  that  time  was  there  anything  said  by  the 
attorneys  as  to  whether  or  not  the  trust  as  it  was 
prepared  would  be  subject  to  Federal  estate  tax? 

A.     Yes,  he  did  discuss  that  subject. 

Q.     What  was  said  about  it? 

A.  He  said  it  would  not  be  subject  to  Federal 
estate  tax. 
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Q.  Was  that  the  purpose  of  making  the  trust, 
to  avoid  the  Federal  estate  tax? 

Mr.  Melville:  I  object  to  that,  your  Honor.  That 
calls  for  a  conclusion  of  this  witness  as  to  what  was 
in  somebody's  mind — somebody  else's  mind. 

The  Court:  You  are  asking  as  to  whether  the 
mother  said  that  was  the  purpose,  is  that  right? 

Mr.  Stone :  No,  I  think  I  did  ask  him  what  was 
the  purpose. 

Mr.  Melville:  Will  the  reporter  read  the  ques- 
tion? 

(The  question  was  read.) 

The  Court :    This  witness  did  not  make  the  trust. 

Mr.  Stone:  No.  Was  that  your  mother's  purpose 
in  making  the  trust  ? 

Mr.  Melville:  I  object  to  that,  your  Honor;  calls 
for  a  conclusion  of  the  witness  as  to  somebody  else's 
purpose,  and  that,  your  Honor,  is  exactly  what  you 
are  going  to  have  to  decide. 

The  Court:     Overruled. 

Q.     (By  Mr.  Stone)  :    What  is  your  answer? 

A.     It  was  not  made  for  that. 

Q.  What  was  the  purpose  of  her  making  the 
trust? 

A.  Just  the  reason  that  I  went  down  to  San 
Diego,  to  get  rid  of  this  man,  to  get  her  property 
in  such  a  condition  that  he  could  not — not  only  that 
he  could  not  touch  it  but  that  she  could  not,  that 
she  could  not  have  access  to  a  cent's  worth  of  her 
property.    That  was  the  sole  purpose  of  this  trust. 
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Q.  Was  there  a  question  of  Harrow's  divorce 
from  your  mother  entered  into  at  that  same  time? 

A.  Not  at  that  time,  only  it  was  anticipated.  It 
was  [24]  an  anticipated  action. 

Q.  And  was  there  any  money  paid  to  Harrow 
at  that  same  time? 

A.     There  was  $5,000.00  paid  to  him. 

Q.     For  what  reason? 

A.  When  he  married  my  mother  he  gave  up  his 
job  in  San  Diego,  thereby  being  incapable  of  sup- 
porting her,  and  w^e  felt  that  if  this  trust  was  made 
and  he  should  not  get  hold  of  any  of  her  property, 
that  he  would  undoubtedly  go  into  court  and  get  a 
divorce,  and  at  the  same  time  ask  the  court  for  a 
,  monetary  settlement,  inasmuch  as  he  had  given  up 
his  job.  We  thought  that  by  offering  him  $5,000.00 
that  he  would  accept  it,  we  would  forever  remove 
any  contingency,  and  he  did  accept  it  and  was  paid. 

Q.  Did  you  know  when  he  was  paid  the 
$5,000.00? 

A.  He  was  paid  within  a  few  days  after  the 
trust  was  made,  as  I  recall  it.  Mr.  Cobb  told  me 
in  a  conference  that  he  had  offered  him  money  and 
he  had  accepted  the  check  and  he  was  paid  cash. 

Q.  What  was  your  mother's  mental  and  physical 
condition  at  the  time  the  trust  was  made  and  im- 
mediately preceding  that? 

A.  Well,  it  was  perfectly  clear  in  every  way. 
She  discussed  the  minutest  questions  with  me,  and 
all  that.     The  only  reason  she  didn't  want  to  sign 
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the  trust  was  that  she  [25]  was  going  to  lose  control 
of  her  property  and  she  always  was  a  very  good 
business  woman  and  she  didn't  like  the  picture,  but 
she  felt  that  was  the  only  way  she  could  get  free  of 
this  man. 

Q.    Was  she  ill? 

A.  No,  she  was  in  a  nervous  condition.  She 
was  not  ill.  She  was  able  to  manage  all  of  that,  she 
seemed,  and  she  discussed  perfectly  plainly. 

Q.  Did  she  make  any  remark  about  expecting 
death  or  being  near  to  death? 

A.     None  whatsoever. 

Q.  Was  she  at  that  time  in  any  condition  that 
you  could  see  that  might  be  near  death? 

A.     No,  none  whatsoever. 

Q.  Was  there  any  discussion  of  making  that 
trust  in  a  line  of  testimentary  disposition? 

A.  Her  immediate  death  or  any  time  near  was 
not  anticipated,  except  that  w^e  all  expect  to  die 
some  day,  and  any  trust  anticipates  the  death  of 
the  maker  is  possible  at  some  time  in  the  future, 
but  not  at  that  time,  no,  and  I  think  one  proof  of 
that  is  that  the  day  after  my  mother  signed  the 
trust  I  went  back.  I  wouldn't  leave  my  mother  in 
the  condition  bordering  on  death,  most  certainly. 

Q.  Then  at  the  time  you  left  she  was  not  seri- 
ously ill  ?  [26]  A.     No,  she  was  not. 

Q.     I  understand  she  was  not  physically  ill  at  all? 

A.     I  beg  your  pardon. 

Mr.  Stone:    Read  the  question,  please. 
(The  question  was  read.) 
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The  Witness:  No,  not  a  bit.  She  walked  down- 
stairs the  morning  that  she  was  hit  with  the  keys, 
she  walked  down  from  the  second  floor  out  into  the 
garden  and  sat  down  in  a  chair. 

Q.  (By  Mr.  Stone)  :  Did  you  ever  see  any  let- 
ter from  any  relative  of  Mr.  Harrow's  concerning 
his  getting  hold  of  the  Higgins'  property? 

A.    I  did. 

Q.     Where  did  you  see  it? 

A.  In  the  Clift  Hotel  in  San  Francisco,  Cali- 
fornia. 

Q.     Where  was  the  letter? 

A,  The  letter  was  under  a  desk  blotter  there,  a 
large  blotter. 

Q.     Did  your  mother  see  it? 

A.     My  mother  found  it. 

Q.     And  showed  it  to  you? 

A.     And  she  showed  it  to  me. 

Q.     Do  you  have  the  letter? 

A.  No,  I  haven't  the  letter,  because  it  didn't  be- 
long [27]  to  her  and  didn't  belong  to  me. 

Q.     When  was  that? 

A.     Oh,  that  was  about  1927,  sometime  in  there. 

Q.    Who  was  it  from? 

A.  It  was  from  his  daughter  in  Boston,  Massa- 
chusetts. 

Q.     To  whom?  A.     To  Mr.  Samuel  Harrow. 

Q.  Do  you  know  what  it  said  in  regard  to  get- 
ting her  property? 

Mr.  Melville :    Your  Honor,  I  think  this  has  gone 
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far  enough.    I  object  to  this  as  being  entirely  hear- 
say and  not  the  best  evidence. 

The  Court :  Well,  what  do  you  say  about  his  ac- 
counting for  the  original  ? 

Mr.  Melville:     He  says  he  doesn't  have  it. 

The  Witness :    No,  but  I  read  it. 

The  Court :  I  think  you  will  have  to  go  into  that 
further,  to  show  what  effort  was  made  to  get  it. 

Q.  (By  Mr.  Stone)  :  Do  you  know  what  became 
of  the  letter?  A.     No,  I  don't. 

Q.    Have  you  searched  for  it? 

A.  No.  It  was  not  my  mother's  property  and 
it  was  not  mine,  so  she  put  it  back  where  she 
found  it. 

Q.     And  left  it  there?  [28] 

A.     And  left  it  there. 

Q.  Was  it  in  her  belongings  at  the  time  of  her 
death?  A.     It  was  not. 

Q.     You  are  executor  of  her  estate? 

A.    None  that  I  found. 

Mr.  Stone :    I  renew  the  question. 

The  Court:  Just  a  minute.  Whose  property 
was  it  ?  I  will  ask  you.  You  can  ask  the  witness  if 
you  don't  know. 

Mr.  Stone :    You  mean  the  letter  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Stone) :  Whose  property  was  the 
letter? 

A.  The  property  of  Mr.  Harrow  and  it  was  ad- 
dressed to  him. 
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Tlie  Court:    Where  is  Mr.  Harrow  now? 

Q.  (By  Mr.  Stone)  :  Do  you  know  where  Mr. 
Harrow  is? 

A.  At  the  present  time  I  would  say  he  is  in  San 
Diego.  I  don't  know.  I  haven't  seen  him  since 
1928. 

The  Court:  I  will  sustain  the  objection.  You 
made  no  effort  to  subpoena  the  letter? 

Mr.  Stone :    You  may  cross-examine. 

The  Court:  We  will  take  a  recess  until  2:00 
o'clock. 

Mr.  Stone :  Just  a  minute,  your  Honor,  just  one 
more  question. 

Q.     (By  Mr.  Stone)  :    Did  you  receive  any  income 
■  from  the  trust?  A.     I  did. 

Q.     $75.00  a  month  as  provided? 

A.     $75.00  a  month. 

Q.     And  your  sister  received  the  same? 

A.     I  understand  so. 

Q.  Have  you  ever  received  any  principal  of  the 
corpus  of  the  trust?  A.     Not  a  penny. 

Mr.  Stone:     That  is  all  the  questions  I  have. 

The  Court:  We  will  take  a  recess  until  2:00 
o'clock. 

(Whereupon,    at   12:30   p.m.,    a    recess   was 
taken  until  2:00  p.m.  of  the  same  day.)  [30] 


42  Estate  of  Dell  Hinds  Higgins  vs. 

Afternoon  Session 

The  Court:  Proceed  with  the  case  on  hearing, 
Estate  of  Dell  Hinds  Higgins. 

Mr.  Melville:  Will  the  witness  resume  the  stand 
for  cross-examination  ? 

Whereupon, 

SYDNEY  M.  HIGGINS 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows: 

Cross-Examination 
By  Mr.  Melville: 

Q.  Mr.  Higgins,  the  parties  have  stipulated  that 
your  father  died  in  1913.  Where  were  you  living 
at  that  time?  A.     At  Los  Angeles. 

Q.  When  did  you  cease  living,  or  did  you  ever 
live,  in  San  Diego  ■? 

A.  Yes,  I  lived  in  San  Diego.  I  was  born  in  San 
Diego. 

Q.  When  you  were  living  in  Los  Angeles  at  the 
time  of  your  father's  death,  were  you  living  with 
your  parents'?  A.    Yes,  I  was. 

Q.  When  did  you  leave  your  mother  and  start 
living  elsewhere? 

A.     In  1914,  about  the  fall  of  1914.  [31] 

Q.  Is  that  when  you  moved  to  the  northern  part 
of  the  state,  up  north  of  San  Francisco  ? 
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A.  No,  my  mother  came  down  to  San  Diego  and 
I  stayed  at  San  Francisco. 

Q.  How  often  did  you  see  your  mother  from 
them  on?  A.    Quite  frequently. 

Q.    Well,  would  you  say  twice  a  year? 

A.  Oh,  sometimes  more  than  that,  sometimes 
about  twice  a  year.  Sometimes  she  came  up  north, 
usually  about  once  a  year,  and  sometimes  twice  a 
year,  and  I  used  to  come  down  and  see  her. 

Q.  Do  you  know  when  your  mother  first  met 
Mr.  Harrow? 

A.  No,  I  was  in  the  Navy  in  the  First  World 
War,  and  after  the  Armistice  I  was  on  a  destroyer 
and  came  back  here  in  September,  I  think  Septem- 
ber of  1919,  and  that  was  the  first  time  that  I  met 
him. 

Q.     You  met  Mr.  Harrow  at  that  time? 

A.  At  San  Diego,  the  destroyer  I  was  aboard  put 
in  at  San  Diego  and  I  met  him  at  that  time  for  the 
first  time. 

Q.     Did  you  meet  him  through  your  mother? 

A.     I  beg  your  pardon? 

Q.  Did  you  meet  Mr.  Harrow  through  your 
mother? 

A.     Yes,  I  did ;  through  my  mother. 

Q.  How  long  had  she  know  him  then,  do  you 
know? 

A.  I  haven't  any  idea.  That  would  only  be 
hearsay  on  [32]  my  part. 

Q.     Well,  we  have  had  a  lot  of  that.     Did  your 
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mother  ever  write  and  tell  you  how  long  she  had 

known  him*? 

A.    Yes,  I  believe,  but  I  have  forgotten.    It  must 
have  been  a  few  months  before  I  got  back. 

Q.     Did  Mr.  Harrow  live  in  San  Diego'? 

A.     He  lived  in  San  Diego  and  worked  in  San 
Diego. 

Q.    A¥hat  kind  of  work  did  he  do  ? 

A.     He  was  with  a  jewelry  firm  in  San  Diego. 

Q.    Was  it  Jessop 's  ?  A.     Jessop. 

Q.     What  kind  of  work  did  he  do  *? 

A.     I  don't  know. 

Q.    Well,  was  he  a  salesman  or  engraver  or  what  ? 

A.     I  don't  know.     I  never  went  into  it,  asked 
him  about  his  work. 

Q.     Did  your  mother  never  tell  you"? 

A.     No.    I  wasn't  curious  about  what  he  did. 

Q.     As  far  as  you  know,  did  he  continue  working 
at  Jessop 's?  A.    When? 

Q.     Well,  do  you  know  if  he  ever  ceased  working 
at  Jessop 's? 

A.     When    he    married   my    mother,    he    ceased 
working. 

Q.     When   he   married  your  mother,   he   ceased 
working  at  [33]  Jessop 's?  A.     Yes. 

Q.     Was  that  one  of  the  stipulations  to  the  mar- 
riage, that  he  cease  working? 

A.     That  I  don't  know. 

Q.    Your  mother  didn't  confide  in  you  to  that 
extent  *? 
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A.  No,  I  don't  think  she  would  confide  in  me 
that  way.  I  think  she  wanted  companionship,  and 
as  I  understood  it,  she  didn't  want  him  to  work. 
She  would  rather  have  him  around. 

Q.  During  all  this  time  from  1918  or  1919,  when 
she  first  met  Mr.  Harrow,  to  the  time  when  they 
were  married  in  1925,  you  were  seeing  your  mother 
twice  a  year  or  thereabouts*?  A.     Yes,  I  was. 

Q.  Would  you  come  down  to  San  Diego  or  would 
she  come  up  to  where  you  were  living? 

A.     Both. 

Q.  Did  you  correspond  with  her  very  frequently 
at  that  time? 

A.  Yes,  very  frequently.  Sometimes  twice  a 
-week,  sometimes  only  once  a  week. 

Q.  Did  she  confide  in  you  that  she  was  con- 
templating marriage?  A.     She  did.   [34] 

Q.     What  was  your  reaction? 

A.  My  personal  reaction  was  extreme  antagon- 
ism towards  him.  That  was  none  of  my  business 
whom  my  mother  married.  I  didn't  think  I  should 
step  in,  because  it  would  only  make  things  all  the 
worse,  so  I  said  nothing,  although  I  didn't  like  the 
man,  I  never  liked  him.  I  never  had  any  use  for 
him.    That  is  why  I  didn't  see  him. 

Q.  Did  your  mother  consult  you  about  the  ad- 
visability of  marriage,  or  anything  else? 

A.  Yes,  she  did.  She  asked  me  whether  she 
should  marry  him  or  not.  I  said  she  was  my  mother 
and  certainly  an  adult  and  capable  of  making  up 
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her  own  mind,  and  it  was  up  to  her.    If  it  was  for 
her  happiness,  all  right,  it  was  up  to  her,  not  to  me, 
to  say. 

Q.  How  old  was  Mr.  Harrow  at  the  time  of  the 
marriage,  let  us  say  in  1925? 

A.  Well,  I  understood  he  was  64  or  65,  some- 
where around  there. 

Q.  Had  your  mother  prior  to  her  death  been 
seriously  ill  at  any  time  ? 

A.  No,  not  particularly,  not  that  I  know.  When 
I  was  a  small  boy  she  had  pneumonia.  That  is  the 
only  time  that  I  really  knew  that  she  was  really  ill. 
I  think  that  was  the  first  year  I  went  to  high  school, 
just  entering  high  school. 

Q.  Well,  during  the  time — let's  begin  with  the 
end  [35]  of  the  last  war,  1918  or  1919;  did  your 
mother  enter  hospitals  or  sanitariums  on  occasions? 

A.     She  went  to  the  Paradise  Valley  Sanitarium. 

Q.     Is  that  the  only  one  ? 

A.  No,  she  went  to,  I  believe  it  was  sort  of  a 
rest  home  or  something  up  in  Pasadena,  I  believe 
it  was. 

Q.  What  was  the  purpose  of  her  going  to  the 
rest  home  in  Pasadena? 

A.  Well,  I  wanted  her  to  live  with  me  and  she 
wouldn't  do  it,  she  said  she  would  not  live  with  any 
member  Of  her  family,  and  she  didn't  want  to  live 
in  a  hotel  all  alone,  and  there  wasn't  very  much  else 
she  could  do. 

Q.  Was  she  so  old  and  feeble  that  she  could  not 
keep  an  apartment  or  small  house  ? 
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A.  Yes,  about  in  1918,  somewhere  around  there, 
she  fell  in  the  bathtub  and  threw  her  hip  out.  She 
was  unable  to  walk  very  well.  She  had — I  know 
when  she  lived  in  San  Diego  she  had  to  have  an 
apartment  on  the  ground  floor,  because  she  couldn't 
get  up  and  down  stairs  that  way. 

Q.  So  far  as  you  know  did  she  ever  enter  a  hos- 
pital from  1918  forward"? 

A.  She  never  entered  a  hospital.  Paradise  Val- 
ley Sanitarium,  that  is  the  only  one  she  was  in. 

Q.     You  say  she  was  not  seriously  ilH 

A.     No,  she  w^as  never  seriously  ill.  [36] 

Q.  What  was  the  reason  that  she  entered  the 
sanitarium  ? 

A.     So  she  could  get  away  from  Mr.  Harrow. 

Q.     Is  that  the  only  reason? 

A.  Yes,  that  was  the  only  reason  that  I  know  of. 
She  had  become  quite  nervous  through  his 

Q.  She  really  didn't  need  a  nurse,  then,  did  she, 
if  all  she  was  doing  was  getting  away  from  her 
husband  *? 

A.  Well,  she  had  quite  a  nervous  time  as  the 
result  of  his  hounding  her  all  the  time  for  money, 
so  she  went  to  the  Paradise  Valley  Sanitarium. 

Q.     Well,  did  she  have  a  nurse? 

A.     I  suppose  she  did.     I  don't  know. 

Q.     Don't  you  know? 

A.  Probably  not,  not  all  the  time  probably,  just 
had  an  ordinary  sort  of  nurse.    She  was  not  in  bed. 

Q.  Do  you  know  when  she  entered  the  sanitarium 
at  National  City? 
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A.     No,  I  have  forgotten  that. 

Q.     What?  A.     I  don't  recall  that. 

Q.  She  was  there  for  several  months,  wasn't 
she? 

A.     Yes,  she  was  there  for  several  months. 

Q.  She  was  there  for  several  months  prior  to  the 
execution  of  this  trust  instrument,  wasn't  she?  [37] 

A.  Yes,  she  was.  If  she  had  been  really  ill,  I 
would  have  gone  down  to  see  her  and  take  care  of 
her. 

Q.  During  the  time  subsequent  to  the  execution 
of  this  trust  agreement,  now,  or  this  trust  docu- 
ment, the  stipulated  fact  is  that  on  numerous  oc- 
casions your  mother  went  to  the  court  through 
counsel  and  asked  for  increased  payments.  Did  you 
join  her  in  those  applications  to  the  court? 

A.  I  did,  but  they  were  not  numerous.  There 
were  just  two  occasions. 

Q.  Well,  in  any  ones  that  she  filed,  which  are 
stipulated  facts,  you  joined  her,  is  that  correct? 

A.     I  did. 

Q.  How  was  that  handled  ?  Did  you  come  down 
to  San  Diego  or  were  the  documents  sent  up  to  you 
for  signature? 

A.  As  I  recall  it,  they  were  sent  up  to  me  and 
I  had  to  go  to  a  notary. 

Q.  Did  you  ever  ask  for  an  increased  payment 
to  yourself?  A.     Never. 

Q.    You  were  getting  $75.00  a  month,  I  believe? 

A.     I  was. 
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Q.     Did  you  need  that  money"? 

A.     Did  I  need  it? 

Q.     Yes.  [38] 

A.  I  wouldn't  have  accepted  it  if  I  hadn't 
needed  it. 

Q.  Your  income  at  that  time  then  was  such  that 
you  really  needed  that  $75.00  a  month"? 

A.     Yes,  that  was  one  reason. 

Q.     What  was  the  other? 

A.  The  other  was  that  part  of  that  money  really 
belonged  to  my  father,  and  on  my  father's  death 
my  sister  and  I  did  not  claim  it,  and  the  reason 
that  we  really  got  the  $75.00  a  month  was,  it  was 
knowledge  of  my  mother  of  that  fact.  In  other 
words,  we  were  really  interested  in  it  ourselves,  and 
we  wanted  her  to  have  it  all,  and  we  never  made  any 
claim.  He  died  without  any  will,  so  she  said  that 
that  in  a  measure  belonged  to  us  and  she  wanted  us 
to  participate  in  the  income.  Neither  my  sister  nor 
myself  asked  my  mother  for  the  $75.00  a  month. 
It  was  voluntarily  given  by  her. 

Q.  So  that,  to  answer  my  question,  as  I  under- 
stand your  testimony  now,  it  is  that  you  accepted 
and  received  the  $75.00  first  because  you  needed  it, 
and  second  because,  in  fact,  it  was  payment  to  you 
and  your  sister  of  what  rightfully  belonged  to  you 
out  of  your  father's  estate,  is  that  if? 

A.  Yes.  I  had  been  quite  ill  myself,  and  that  is 
why  I  needed  the  money. 

Q.  Did  your  mother  ever  write  and  tell  you  that 
she  [39]  was  afraid  of  her  husband,  Mr.  Harrow? 
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A.  She  was  afraid  of  him,  yes,  many  times  she 
did. 

Q.     Just  what  was  she  afraid  of? 

A.  Well,  for  instance,  he  would  take  her  past 
cemeteries,  take  her  past  hospitals,  and  he  would 
say,  ''See,  that  is  where  I  am  going  to  put  you.  I 
am  going  to  cause  your  death. ' '  It  might  seem  fan- 
tastic, but  that  is  exactly  what  he  told  her  time  and 
time  again. 

Q.     Was  she  afraid  that  he  might  kill  her  1 

A.  I  don't  know.  She  never  expressed  any  sort 
of  a  sentiment  of  that  sort  to  me. 

Q.     Was  she  afraid  of  bodily  injury? 

A.     No,  I  don't  believe  so. 

Q.     I  didn't  hear  that. 

A.  I  don't  believe  so.  He  was  working  on  her 
purely  in  a  mental  capacity,  not  physically. 

Q.  Well,  what  about  this  mental  condition  of 
your  mother.  Was  there  ever  any  question  of  her 
standing,  being  able  to  stand  up  imder  this? 

A.  Well,  that  was — it  was  a  continuous  wearing 
process  upon  his  j^art  and  naturally  she  resented 
it,  and  he  worked  on  her  all  the  time,  so  she  just 
wanted  to  get  away  from  him,  and  the  only  way  she 
could  get  away  from  him  was  to  go  to  the  sanitarium 
or  some  place  like  that,  seeing  that  she  would  not 
come  to  my  home.  [40] 

Q.     Was  she  ever  treated  by  a  psychiatrist? 

A.  Heavens  no.  There  was  no  mental  thing  of 
that  sort  involved  in  the  least.  She  was  as  sane  to 
the  date  she  died  as  anybody  ever  was. 
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Q.  I  believe  your  testimony  this  morning  was  to 
the  effect  that  on  one  occasion,  at  least,  when  your 
mother  was  in  this  sanitarium,  she  was  able  to  walk 
downstairs  and  out  to  the  garden.  Was  that  some- 
thing unusual,  for  your  mother  to  be  able  to  walk? 

A.  No,  she  could — she  was  on  the  second  floor, 
as  I  recall  it.  She  went  from  the  second  floor  to  the 
first  floor  by  an  elevator,  and  then  there  were  a  few 
steps  down  to  the  garden.  As  I  stated  before,  she 
had  thrown  her  hip  out  and  it  was  extremely  dif- 
ficult for  her  to  walk. 

Q.  Mr.  Higgins,  there  had  been  quite  a  bit  of 
testimony  about  eiforts  on  Mr.  Harrow's  part  in 
trying  to  drive  your  mother  instance,  and  so  I  ask 
the  question,  whether  there  was  ever  any  question 
about  her  ability  to  withstand  these  efforts  on  his 
part? 

A.  No,  I  don't  think  there  was  any  question  of 
her  ability  to  do  that  if  she  wished  to  subject  her- 
self to  that  sort  of  thing.  She  did  not  wish  to  sub- 
ject herself.  It  was  a  continuous  process  on  his 
part.    He  did  it  all  of  the  time. 

Q.     You  got  this,  of  course,  through  your  mother  ? 

A.     That  is  what  she  told  me,  yes. 

Q.  Did  she  talk  about  it  most  every  time  you 
would  see  her?  A.     Oh,  usually. 

Q.  Did  you  ever  try  to  verify  whether  it  was 
fact  or  whether  it  was  just  a  product  of  her  imagina- 
tion? 
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A.  No,  I  did  verify  it.  I  verified  it  with  the 
medical  staff  at  Paradise  Sanitarium. 

Q.     What  did  you  find  out  ? 

A.  That  she  was  telling  the  truth  and  she  was 
not  having  any  hallucinations  at  all.    It  was  a  fact. 

Q.  Do  you  remember  the  day  on  which  the  doctor 
called  you  from  the  sanitarium,  that  is,  the  day  of 
the  month? 

A.     No.    I  think  it  was  in  March. 

Q.     1928?  A.     March  of  1928. 

Q.     Do  you  know  the  day  of  the  month? 

A.  No,  it  was  the  day  before,  naturally,  that  I 
arrived  down  here.  I  got  down  the  next  day,  on 
that  same  day  that  I  met  Mr.  Foerster,  and  I  told 
him  about  the 

Q.     Met  him  in  San  Diego? 

A.     It  started  after  I  had  been  in  San  Diego. 

Q.  We  know  the  trust  agreement  was  executed 
the  28th  of  March,  so  that  if  you  can  figure  out  how 
many  days  it  was  from  the  time  you  arrived  down 
there  to  the  date  the  [42]  instrument  was  executed, 
we  can  probably  get  the  approximate  date. 

A.  It  took  about  two  days  to — after  I  had  been 
there  about  three  days,  it  took  about  two  days  to 
draw  up  the  rough  draft. 

Q.  You  never  saw  Harrow  after  you  arrived 
down  there  on  that  occasion,  did  you  ? 

A.    Yes,  I  saw  him  once. 

Q.    You  did? 

A.    He  saw  me  first  and  he  ran. 
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Q.     When  was  this? 

A.  I  was  sitting  in  there  with  the  manager  of 
the  trust  department  of  the  then  bank,  the  San 
Diego  National  Bank,  and  in  his  office,  and  he 
turned  to  me  and  he  said,  ^'I  want  you  to  look 
around.  There  is  something  very  funny  happening 
at  the  door."  And  then  Harrow  came  in  the  door 
and  saw  me  and  he  nearly  broke  his  leg  and  arm 
getting  out  of  the  place  before  I  could  see  him.  Then 
I  turned  around  and  I  saw  him,  and  I  never  saw 
him  after  that. 

Q.  At  that  time  Mr.  Harrow  and  your  mother 
were  separated,  weren't  they"? 

A.  She  was  in  the  sanitarium  and  he  was — I 
don't  know,  he  was  living  in  an  apartment  house. 

'Q.  And  had  ceased  seeing  her,  they  had  reached 
the  parting  of  their  marital  bonds  and  were  ex- 
jjecting  to  obtain  [43]  a  divorce,  isn't  that  right? 

A.     No,  he  used  to  go  out  to  see  her. 

Q.  But  he  didn't  come  to  see  her  after  your  ar- 
rived down  there,  did  he?  A.     No. 

Q.  He  did  stop  seeing  her  at  the  time  you  ar- 
rived down  there? 

A.  The  day  he  hit  her  with  a  key  was  the  last 
time  he  saw  her. 

Q.     Do  you  know  what  date  that  was? 

A.     It  was  the  day  before  I  got  down  there. 

Q.  Did  you  ever  execute  an  affidavit  in  connec- 
tion with  this  case? 

A.     I  didn't  hear  the  question. 
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Q.  Did  you  ever  execute  an  affidavit  in  connec- 
tion with  this  case? 

A.  An  affidavit?  I  don't  know  what  it  would 
be  about. 

Mr.  Melville :  I  ask  that  this  be  marked  for  iden- 
tification Respondent's  Exhibit  0. 

(The  document  above-referred  to  was 
marked  Respondent's  Exhibit  O  for  identifica- 
tion.) 

Q.  (By  Mr.  Melville)  :  I  show  you  a  document 
which  has  been  marked  for  identification  as  Re- 
spondent's Exhibit  O,  and  call  your  [44]  attention 
to  the  very  last  page  and  ask  you  if  that  is  your 
signature?  A.     It  is. 

Q.  Is  this  the  signature  of  your  attorney,  Mr. 
Stone?  A.     Yes,  I  would  say  it  is. 

Q.     Do  you  recall  executing  this  document? 

A.  It  was  probably  in  connection  with  a  request 
for  additional  income,  wasn't  it,  to  my  mother? 

Q.  That  was  executed  on  the  23rd  day  of  April, 
1946,  according  to  your  notarial 

A.     Oh,  yes.    After  her  death. 

Q.    Yes.  A.    Yes. 

Q.     Who  prepared  this  document? 

A.     Mr.  Stone  prepared  it. 

Q.  Do  you  know  where  he  got  the  information 
that  he  put  into  it?  Do  you  know  where  he  got  the 
information  that  he  incorporated  in  this  affidavit? 

A.    No,  I  haven't  any  idea. 
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Q.     Did  he  get  it  from  you  ? 

A.  Well,  I  haven't  read  it  through,  so  I  am  not 
prepared  to  answer  that  question  right  offhand. 

Q.     Didn't  you  read  it  at  the  time  you  signed  it? 

A.  Naturally,  I  don't  sign  documents  without 
reading  [45]  them. 

Q.  I  am  glad  you  said  that.  Was  everything 
in  this  document  true'? 

A.  Well,  if  I  said  it  was,  it  apparently  is.  I 
made  an  affidavit.  I  have  not  read  the  document 
again. 

Q.  I  will  lay  it  before  you  and  you  can  read  it. 
I  am  going  to  call  your  attention  to  a  few^  para- 
graphs in  it  and  ask  you  questions  about  them.  In 
that  second  paragraph,  Mr.  Higgins,  you  stated  that 
Mr.  Harrow  was  using  unbelievably  fantastic  and 
melodramatic  means  to  try  to  drive  her  insane. 
Would  you  mind  telling  us  what  those  fantastic  and 
melodramatic  means  were? 

A.  Well,  I  have  already  told  you  he  drove  her 
past  cemeteries  and  past  hospitals  and  said,  "That 
is  where  I  am  going  to  put  you;  that  is  w^here  you 
are  going  to  land;  that  is  where  you  are  going  to 
be." 

Q.  Did  he  say  how  he  was  going  to  put  her 
there?  A.     Did  he  what? 

Q.  Did  he  say  how  he  was  going  to  put  her 
there  ? 

A.  No,  he  never  made  that  explanation,  how  he 
was  going  to  put  her  there  or  why. 
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Q.  The  next  thing,  even  going  so  far  as  to  de- 
mand from  her  while  lying  seriously  ill  in  the  hos- 
pital— I  think  you  said  awhile  ago  that  she  was 
never  seriously  ill. 

A.  I  said  she  was  in  a  very  highly  nervous  state, 
so  I  [46]  would  say  that  was  ill. 

Q.     Now,  was  she  or  wasn't  she  seriously  ilH 

A.  His  reaction  toward  her  and  hitting  her  in 
the  face  would  certainly  cause  a  very  serious  re- 
action in  every  way  about  that,  and  I  would  say 
the  day  after  he  hit  her  she  was  ill,  yes. 

Q.     Seriously  ill"? 

A.     No  doubt  about  it.   She  was  ill. 

Q.     Seriously  ilH 

A.     I  am  not  a  doctor.    I  don't  know. 

Q.  I  am  just  trying  to  reconcile  your  testimony 
before  with  this  affidavit. 

A.  I  would  sa}^  that  she  was  ill.  When  I  saw 
her,  she  certainly  was  ill,  and  it  was  due  particu- 
larly to  the  reaction  from  these  efforts,  throwing 
the  keys  at  her  and  hitting  her  in  the  face.  Up  to 
that  time  shew  as  confined  to  the 

Q.  And  this  hospital  you  mentioned  here,  you 
of  course  meant  it  was  a  sanitarium? 

A.  Yes,  sir,  it  was  the  Paradise  Valley  Sani- 
tarium. It  is  more  a  rest  home,  I  guess  that  is  the 
word.    She  was  trying  to  rest  from  him. 

Q.  Calling  your  attention  the  next  paragraph, 
the  one  beginning  near  the  bottom  of  the  page,  the 
trustor  expressed  her  intention  to  and  by  instruct- 
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ing  the  bank  and  her  said  attorney  by  such  decla- 
ration of  trust  did  divest  [47]  herself  of  the 
property  in  an  irrevocable  trust  so  that  the  prop- 
erty could  not  be  subject  to  Federal  taxes.  Tell 
us  about  the  conversations  that  took  place  with 
respect  to  Federal  taxes. 

A.  That  was  merely  a  side  issue;  I  was  told 
by  the 

Q.  I  didn't  ask  what  kind  of  an  issue  it  was.  I 
am  asking  for  the  conversation. 

A.     Conversation  about  what? 

Q.  Well,  were  you  ever  present  when  your 
mother  made  the  inquiry  of  an  attorney  with  re- 
spect to  whether  this  would  be  subject  to  Fed- 
eral taxes'? 

A.  I  was  there,  but  she  didn't  make  that  in- 
quiry. 

Q.  When  you  say  you  were  there,  where  were 
you  ^ 

A.  I  was  in  her  room  at  the  Paradise  Valley 
Sanitarium.    I  don't  remember  the  room  number. 

Q.  Is  that  the  first  time  that  she  talked  to  the 
attorney  about  it? 

A.  Wei],  that  was  the  first  time  he  went  out 
there,  he  went  with  me. 

Q.     The  trust  was  in  completed  form'? 

A.  It  was  in  completed  form  ready  for  her  to 
sign. 

Q.  And  she  never  talked  to  the  attorney  before 
the  trust  was  drawn  up? 
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A.  No,  that  was  the  first  time  he  had  ever  been 
out  there.  [48] 

Q.     Had  she  been  down  to  see  him? 

A.     No. 

Q.  So  that  the  information  that  he  had  was  what 
you  could  give,  is  that  correct*? 

A.  She  would  have  no  oc<?asion  to  see  the  attor- 
ney, because  this  other  thing  happened,  this  had 
taken  place  already,  and  if  it  had  not  been  for  that 
there  would  not  have  been  any  occasion  for  his — 
I  think  the  main  reason  for  his  hitting  her  was  she 
refused  to  sign  these  papers  divesting  herself  of  all 
her  property.    That  was  one  part  of  the  thing. 

Q.  We  will  get  along  a  little  bit  faster  if  you 
will  just  answer  the  questions  and  not  get  into  any 
arguments.  A.     Very  well. 

Q.  You  are  a  beneficiary  of  this  estate,  aren't 
you?  A.     I  am. 

Q.  All  right.  I  am  trying  to  go  back  to  the  con- 
versations leading  up  to  the  execution  of  this  trust 
instrument.  Did  you  discuss  with  your  mother  the 
matter  of  executing  the  trust  instrument  before  you 
talked  to  the  attorney  ?  A.     Yes. 

Q.  And  then  when  you  went  to  the  attorney  you 
conveyed  her  wishes  to  him,  is  that  crorect? 

A.     That  is  correct. 

Q.  And  then  when  you  went  out  to  her,  the  trust 
[49]  instrument  was  all  in  final  form  for  signature  ? 

A.     It  was. 

Q.  Was  any  change  made  after  she  looked  at  it 
before  she  signed  it  ?  A.     None  at  all. 
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Q.  In  other  words,  the  attorney,  through  your 
instructions,  was  able  to  comply  exactly  with  her 
wishes  in  the  matter  at  the  first  attempt '^ 

A.     Entirely. 

Q.  With  whom,  then,  did  she — first,  did  she  tell 
you  anything  about  her  desires  in  connection  with 
estate  taxes? 

A.     No,  she  didn't  mention  the  taxes. 

Q.     She  didn't?  A.     Not  at  any  time. 

Q.  Did  you  when  you  talked  to  the  attorney 
about  the  trust  mention  taxes? 

A.  No,  he  just  happened  to  mention  after  it  was 
drawn  up,  he  said,  "This  can  be  a  saving  in  Federal 
taxes,"  but  that  was  not  the  reason  that  it  was 
drawn  up. 

Q.  I  call  your  attention  now  to  this  paragraph: 
"The  trustor  expressed  her  intention  of  and  by  in- 
structing the  bank  and  her  said  attorney  by  said 
declaration  of  trust  did  divest  herself  of  the  prop- 
erty in  an  irrevocable  trust  so  that  the  property 
could  not  be  subject  to  Federal  taxes."  [50]  Now, 
to  whom  did  she  express  her  intention  so  that  the 
property  could  not  be  subject  to  Federal  taxes? 

A.  She  didn't  express  her  intention  in  that  re- 
gard. 

Q.  So  that  your  affidavit  in  that  regard  is  false, 
is  that  right? 

A.     He  said  that  it  was  originally  made 

Q.  I  am  asking  you,  your  affidavit  is  either  true 
or  false,  which  is  it? 
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Mr.  Stone:  We  object.  That  is  argumentative. 
The  instrument  speaks  for  itself. 

Mr.  Melville:  I  think  the  Court  is  entitled  to 
know  whether  it  is  a  true  statement  or  whether  it  is 
not. 

The  Court:     Overruled. 
By  Mr.  Melville : 

Q.  Answer  the  question.  Is  that  statement  in 
the  affidavit  true  or  false?  A.     Partially  true. 

Q.    And  partially  false? 

A.     No,  I  wouldn't  say  it  was  partially  false. 

Q.     It  is  either  true  or  false,  isn't  if? 

A.  She  did  not  make  that  trust  to  avoid  Federal 
taxes. 

Q.  I  didn't  say  that.  I  want  to  know  if  your 
statement  in  that  affidavit  which  you  at  one  time 
swore  was  true,  is  true?  [51] 

A.  Well,  she  did  not  make  that  to  avoid  the 
payment  of  Federal  taxes. 

Q.  I  didn't  ask  that.  I  asked  you  if  your  state- 
ment in  that  affidavit  is  true  or  false? 

A.     I  said  it  is  partially. 

Q.     Partially  what?   It  is  false,  isn't  it? 

A.     No,  I  wouldn't  say  so. 

Q.  It  is  partially  false,  isn't  it?  Isn't  it?  Isn't 
it?  A.     Partially  false? 

Q.     Yes.  A.     Well,  possibly  it  is. 

Q.     It  is,  isn't  it,  false  in  part? 

A.     In  part? 

Q.     In  part,  yes.  Was  it  in  part? 


Commissioner  of  Internal  Revenue  61 

(Testimony  of  Sydney  M.  Higgins.) 

A.  Yes.  It  was  not  made  with  that  intention  at 
all. 

Q.  I  want  you  to  tell  this  Court  whether  that 
statement  is  true  or  false. 

Mr.  Stone:  Again  I  object  to  this  examination  as 
being  argumentative  and  incompetent.  This  state- 
ment shows  plainly  he  is  alleging  matters  of  belief, 
and  so  forth.  It  does  not  refer  to  an  irrevocable 
trust.  It  is  clear  on  its  face  and  it  is  unfair  to  at- 
tempt to  force  the  witness  to  say  something  that 
has  been  answered  time  and  time  again. 

The  Court :     I  think  this  witness  can  take  care  of 
[52]  himself.   Overruled. 
By  Mr.  Melville : 

Q.  Mr.  Higgins,  I  just  want  to  know  what  the 
facts  are  in  this  case,  and  if  you  have  made  an 
erroneous  false  affidavit  before,  I  think  it  ought  to 
come  out.  If  you  have  not  made  a  false  affidavit 
before,  I  think  you  ought  to  testify  to  the  same 
effect  today.  We  are  looking  at  the  same  paragraph, 
aren't  we?  A.     Yes,  right  here. 

Q.  And  that  first  sentence  in  that  paragraph, 
"Trustor  expressed  her  iutention  to  and  by  instruc- 
ting the  bank  and  her  said  attorney  by  said  declara- 
tion of  trust  did  divest  herself  of  the  property  in  an 
irrevocable  trust  so  that  the  property  could  not  be 
subject  to  Federal  Taxes."  Now,  you  made  that 
statement  in  an  affidavit  which  you  executed  before 
a  notary  public  in  April,  1946.  Were  you  telling 
the  truth  then? 
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A.     Well,  that  was  an  erroneous 


Q.  Just  answer  that  question  yes  or  no.  Were 
you  telling  the  truth  then  when  you  made  that  state- 
ment in  your  affidavit  ^  You  can  answer  that  yes  or 
no,  and  you  can  explain  later.  Were  you  telling 
the  truth  then? 

A.     I  probably  didn't  read  that  correctly. 

Mr.  Melville:  Your  Honor,  may  I  ask  that  the 
Court  instruct  the  witness  to  answer  my  question 
yes  or  no  [53]  without  qualification? 

The  Court:  I  won't  instruct  him  to  answer  yes 
or  no,  but  I  will  instruct  him  to  answer  the  question. 

Do  you  understand  the  question? 

The  Witness :  Yes,  your  Honor,  I  understand  the 
question,  but  it  would  appear  that  he  is  trying  to 
incriminate  me  in  some  way  when  that  was  not  so. 

The  Court:  Now,  you  can  answer  that  question, 
can't  you,  whether  that  statement  was  true  or  false 
at  the  time  it  was  made  ? 

The  Witness:  She  didn't  make  it  that  way  to 
avoid  taxes. 

The  Court:  Well,  you  said  she  did.  Was  that 
statement  true  or  false? 

The  W^itness:     If  I  said  she  didn't,  now,  it  was 
not  correct,  I  will  admit,  yes. 
By  Mr.  Melville : 

Q.  This  affidavit  then  is  not  true,  this  sentence 
which  I  just  read,  then,  is  false,  is  that  correct? 

A.    Yes. 
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Q.  Now,  Mr.  Higgins,  would  you  mind  telling 
the  Court  why  you  made  a  false  statement  in  your 
affidavit? 

A.  Well,  as  I  say,  that  is  probably  one  of  those 
times  when  I  signed  something  and  didn't  read  it. 

Q.     You  didn't  read  this  one'?  [54] 

A.  I  didn't  read  it  as  carefully  as  I  should,  be- 
cause she  did  not  make  that — I  am  under  oath'  to 
tell  the  truth,  and  I  am  telling  you  the  truth,  and 
she  did  not  make  that  trust  for  that  reason.  It  was 
made  for  the  sole  purpose  of  getting  her  property 
beyond  the  reach  of  Harrow,  and  this  tax  came  as 
only  the  aftermath,  it  was  only  mentioned  to  her, 
it  was  mentioned  by  the  attorney  to  her  and  also  the 
■  manager  of  the  trust  department  of  the  Bank  of 
Italy.  He  said,  as  I  recall,  he  said,  ''You  know  that 
she  no  longer  owns  the  property,  she  can't  control 
it,  ha>s  nothing  to  say  about  it  at  all,  it  is  not  hers 
but  the  property  of  the  bank;  she  has  conveyed  it 
to  the  bank,  and  whether  you  know  it  or  not,  it  so 
happens  that  it  is  not  subject  to  Federal  tax." 

Now,  that  is  the  absolute  truth  of  the  whole  thing. 

Q.  Mr.  Higgins,  do  you  know  the  purpose  for 
which  this  affidavit  was  executed  by  you? 

A.     No,  I  don't  know. 

Q.     You  are  the  executor  of  the 

A.     I  was  the  administrator. 

Q.     administrator  of  the  estate? 

A.     Yes. 

Q.     Do  you  know  that   a  tax   controversy  was 
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pending  with  the  Federal  Government  at  the  time 

that  you  executed  this  affidavit? 

A.  I  heard  that  there  was  some  difficulty  or  some 
[55]  claim  of  the  Federal  Government. 

Q.  But  you  didn't  know  that  this  affidavit  was 
being  executed  to  present  to  the  Federal  Govern- 
ment in  connection  with  that"? 

A.  I  knew  it  had  somehting  to  do  with  that, 
probably. 

Q.     Where  were  you  when  you  executed  this*? 

A.     I  was  up  in  San  Anselmo. 

Q.     You  were  where? 

A.     I  think  I  w^as  in  San  Anselmo. 

Q.     Was  Mr.  Stone  up  there  at  that  time? 

A.     Was  I  what  ? 

Q.     Was  Mr.  Stone  up  there  at  that  time? 

A.  I  would  like  to  withdraw  that.  I  must  have 
been  down  in — I  must  have  been  in  San  Diego. 

Q.  Were  you  in  Mr.  Stone's  office  when  you 
executed  this? 

A.  I  absolutely  don't — now,  I  don't  recall.  There 
were  so  many  of  these  things  going  on  all  the  time 
that  I  had  to  sign,  and  I  had  to  make  numerous 
trips  back  and  forth.  I  don't  recall  whether  I  was 
in  Stone's  office  or  whether  he  sent  it  up  north. 

Q.  Well,  the  notarial  statement  at  the  bottom 
says,  '^Subscribed  and  sworn  to  before  me,"  and  is 
signed  hj  Mr.  Stone. 

A.     I  think  it  was  in  San  Diego.    I  think,  as  T 
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recall  [56]  it,  we  went  to  a  notary  in  the  same  build- 
ing in  which  Mr.  Stone's  office  is  located. 

Q.     Wasn't  Mr.  Stone  the  notary? 

A.     Was  he  what? 

Q.  Wasn't  Mr.  Stone  the  notary  himself?  Be- 
fore whom  you  executed  this  document? 

A.     I  don't  know.  I  remember  one  time 

Q.     Look  at  it.   You  have  got  it  before  you. 

A.  All  right.  He  is  the  notary,  then,  if  that  is 
what  it  says. 

Q.  In  other  words,  you  swore  to  this  before  Mr. 
Stone  as  the  notary  public? 

A.     Yes,  if  he  is  the  notary  public,  I  did. 

Q.  He  is  your  attorney  for  the  estate,  isn't  he? 
.    A.    Ye^s. 

Q.  And  you  want  this  Court  to  get  the  impres- 
sion that  you  didn't  know  why  you  were  executing 
this  affidavit?  A.     No,  not  at  all. 

Q.  All  right;  then  tell  the  Court  why  you  exe- 
cuted the  affidavit. 

A.  He  explained  to  me,  as  I  recall,  that  it  had 
something  to  do  with  the  tax  controversy,  probably. 

Q.     Probably?  A.     Yes.  I  don't  know. 

Q.  Could  it  have  anything  to  do  with  anything 
else  in  [57]  the  world? 

A.  Well,  it  might  have  been  with  the  accounting 
for  the  state  or  somebody.    I  don't  know. 

Q.  You  just  got  through  saying  that  you  were 
not  sure  why  this  affidavit  was  executed. 

A.     No,  I  am  not  positive. 
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Q.  Let  me  call  your  attention  to  the  last  para- 
graph, which  says:  "This  affidavit  is  a  true  state- 
ment of  facts  I  will  testify  to  if  called  as  a  witness 
in  the  matter  of  the  assessment  of  Federal  estate 
tax  on  the  March  24,  1938,  trust  of  Dell  Hinds 
Higgins."  A.    Yes. 

Q.  Now,  did  you  have  that  idea  at  that  time  you 
signed  the  affidavit  *?  A.     No. 

Q.     Why  are  you  changing  your  testimony,  then  ? 

A.  Because  I  hadn't  read  the  last  paragraph 
until  you  called  it  to  my  attention. 

Q.  Why  did  you  make  the  false  statement  in  the 
third  paragraph  of  the  first  page  *? 

Mr.  Stone :  I  object  to  that  as  an  improper  ques- 
tion, the  same  one  we  have  been 

The  Court:  Overruled.  This  witness  has  admit- 
ted that  it  is  a  false  statement. 

Mr.  Stone:  I  can't  agree  to  that.  He  has  admit- 
ted what  counsel  has  said  was  the  meaning  of  that 
[58]  sentence  was  a  false  statement,  but  that  is  not 
what  the  senten-ce  says.  It  says  it  was  an  irrevoc- 
able trust  so  that  the  property  could  not  be  subject 
to  Federal  tax.  It  doesn't  say  that  she  told  him  to 
make  it  so  it  would  not  be  subject  to  Federal  tax. 

The  Court:  You  may  ask  this  witness  when  he 
read  that  affidavit  after  you  prepared  it  whether 
he  was  aware  of  the  very  careful  distinction  that 
you  are  drawing  now  between  one  thing  and  an- 
other. This  witness  got  the  same  impression  from 
that,  undoubtedly,  when  he  said  that  as  he  put  it 
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when  he  read  it  that  the  statement  meant  to  him 
that  she  was  making  this  trust  in  order  to  avoid 
Federal  estate  taxes.  He  says  now  she  did  not  make 
the  trust  for  that  purpose,  and  therefore  the  state- 
ment in  this  affidavit  is  incorrect.  Now,  he  has  al- 
ready said  that,  and  so  when  counsel  says,  "Why 
did  you  make  that  incorrect  statement?",  I  don't 
see  that  he  is  drawing  any  conclusion.  That  is  cer- 
tainly what  he  testified  to.    Overruled. 

Mr.  Stone:  It  seems  to  me  if  the  Court  would 
read  that  himself  and  have  it  in  front  of  him  he 
would  have  the  same  conclusion  that  Mr.  Higgins 
had  at  the  time. 

Mr.  Melville:  I  am  not  trying  to  keep  anything 
from  your  knowledge,  and  I  ask  the  Court  to  read 
this  third  paragraph: 

The  Court:  It  is  not  for  me  to  say.  It  is  Mr. 
[59]  Higgins'  testimony  which  is  being  taken,  and 
it  is  up  to  him  to  read  this  paper.  I  will  take  a 
recess  now  and  give  him  ten  minutes  to  read  the 
affidavit  to  be  sure  he  understands  it. 

Mr.  Melville:  I  don't  want  him  to  read  it  with 
his  counsel.  I  propose  if  we  are  going  to  take  a 
recess  and  the  judge  retire  to  his  chambers,  that  the 
witness  stay  on  the  stand.  I  don't  want  him  to  con- 
fer with  his  counsel. 

The  Court:  I  think  that  is  a  reasonable  sugges- 
tion. Do  you  want  some  time  to  reread  that  affidavit, 
Mr.  Higgins  ? 

The  Witness :  I  can  read  it,  your  Honor,  in  just 
a  minute  here.   I  won't  have  to  take  your  time. 
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Mr.  Melville:  As  a  matter  of  fact,  I  read  every 
paragraph  to  him. 

The  Court:  I  don't  want  any  implication  here 
that  this  witness  is  being  taken  advantage  of,  or 
anything  like  that,  so  if  there  is  any  doubt  of  his 
understanding,  I  want  him  to  have  all  the  time 
necessary.  If  you  want  a  minute,  you  can  have  a 
minute,  and  if  you  want  ten  minutes,  you  can  have 
ten  minutes. 

Mr.  Reporter,  you  will  let  the  record  show  that 
we  pause  while  the  witness  is  rereading  the  affidavit. 

The  Witness:  I  believe  I  understand  the  sub- 
stance of  it,  your  Honor.  [60] 

The  Court :     Very  well.   Proceed,  please. 

Mr.  Melville:  May  the  reporter  read  the  last 
question,  please? 

(The  question  was  read.) 

The  Witness :     Why  did  I  make  it  ? 
By  Mr.  Melville: 

Q.     Yes,  why  did  you  make  that  false  statement? 

A.  I  haven't  the  faintest  idea.  Whatever  it  is, 
it  was  purely  unintentional. 

Q.  Why  did  you  say  in  the  very  last  paragraph 
of  the  affidavit  that  if  called  as  a  witness  that  you 
would  testify  to  these  statements,  and  now  you  are 
testifying  to  the  contrary?  What  has  transpired 
between  the  time  that  you  executed  this  affidavit  in 
April  of  1946  and  the  present  time  to  cause  you  to 
change  your  testimony?  A.     Why,  nothing. 

Q.     Then  why,  when  you  said  in  vour  affidavit 
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that  you  would   testify   according   to   these   facts 
which  are  set  forth  in  that  affidavit,  why  don't  you 
testify  to  them? 

A.  I  really  don't  know.  That  trust  was  made  for 
just  one  purpose,  and  I  testified  why  it  was  made 
and  I  stand  by  my  testimony  through  anything  that 
comes. 

Q.     But  you  won't  stand  by  your  affidavit? 

A.     I  didn't  read  it  carefully  enough,  apparently. 

Q.  Calling  your  attention  to  the  first  full  para- 
graph [61]  on  the  second  page,  which  reads  as  fol- 
lows: "That  in  preparation  of  the  trust  agreement 
there  was  discussed  by  affiant,  his  mother,  his  sister 
and  his  mother's  attorney,  Mr.  Cobb,  the  making 
,of  the  trust  absolutely  irrevocable  in  order  that 
there  should  be  no  Federal  estate  tax  charged 
against  it,  and  so  said  attorney  prepared  the  trust 
under  the  law  then  in  force  and  advised  his  client 
that  said  will  would  not  be  subject  to  said  tax." 

You  have  read  that  now,  have  you? 

A.     You  said  what? 

Q.     You  have  read  that  with  me,  have  you? 

A.     I  have  read  it. 

Q.     I  correctly  read  it,  did  I  not? 

A.     That  is  correctly  read. 

Q.  All  right,  let's  analyze  it.  Do  you  say  there 
was  discussion  by  you,  your  mother,  your  sister,  and 
your  mother's  attorney,  Mr.  Cobb?  Where  did  that 
conversation  take  place? 

A.     My  mother — myself,  my  mother  and  Mr.  Cobb 


70  Estate  of  Dell  Hinds  11  ig gins  vs. 

(Testimony  of  Sydney  M.  Higgins.) 

were  at  the  hospital,  that  is,  at  the  Paradise  Valle}^ 

Sanitarium,  in  her  room. 

Q.     Wasn't  your  sister  there? 

A.     I  don't  recall  that. 

Q.  Well,  the  affidavit  says  that  you  and  your 
mother  and  your  sister  and  your  mother's  attorne}^, 
Mr.  Cobb,  had  a  discussion.  You  say  that  discussion 
took  place  in  your  [62]  mother's  room? 

A.     Yes. 

Q.  And  that  was  in  connection  with  the  prepara- 
tion of  the  trust  agreement?  A.     Yes. 

Q.     Or  the  execution  of  it. 

A.     No,  the  execution  of  it. 

Q.  The  paragraph  sa3^s  in  the  preparation. 
Which  was  it? 

A.  It  was  the  execution.  He  only  went  out  there 
once  when  it  was  all  ready.  I  discussed  the  prepara- 
tion with  her. 

Q.  Then  wiiat  does  it  mean  here,  if  this  discus- 
sion was  in  connection  with  the  execution  of  it  in- 
stead of  the  preparation  of  it,  why  did  you  say  that 
you  discussed  the  making  of  the  trust  absolutely 
irrevocable  in  order  that  there  should  be  no  Federal 
estate  tax  charged  against  it?  Would  not  such  a 
conversation  necessarily  have  to  precede  the  prep- 
aration of  it? 

A.  Well,  that  was  not  the  reason  it  was  irre- 
vocable. That  was  not  why  the  trust  was  made 
irrevocable. 

Q.    Well,  I  want  to  know  whether  this  conversa- 
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tion  that  you  refer  to  now  in  this  paragraph  took 
place  before  the  trust  instrument  was  prepared,  and 
if  the  attorney  pursuant  to  this  discussion  prepared 
it  in  accordance  with  the  [63]  discussion. 

A.  I  think  he  was  only  out  there  once.  I  think 
he  was  only  out  there  once. 

Q.     Are  you  sure  of  that? 

A.  Not  absolutely  positive.  I  don't  remember 
now. 

Q.  Does  this  paragraph  refresh  your  memory? 
This  was  executed  over  a  year  ago.  At  that  time 
your  memory  presumably  was  just  as  good,  if  not 
better,  than  it  is  today.  At  that  time  you  said  there 
was  a  discussion  which  apparently  preceded  the 
execution  of  this  instrument. 

A.     I  discussed  it  with  her. 

Q.     Was  Mr.  Cobb  present? 

A.     I  don't  think  he  was.  I  would  not  swear  to  it. 

Q.     Was  your  sister  present  ? 

A.  I  don't  know.  I  did  talk  it  over  at  the  time  in 
San  Diego.  I  told  her  about  the  terms  of  that,  of 
the  trust,  of  the  proposed  trust,  and  at  that  time  I 
am  positive  nothing  was  said  about  Federal  estate 
taxes,  not  a  word. 

Q.  I  call  your  attention  to  the  next  to  the  last 
line  in  that  paragraph  and  the  use  of  the  word 
*'will."  What  will  were  you  talking  about?  It  is 
to  the  effect  that  at  that  time  "said  attorney  pre- 
pared a  trust  under  the  law  then  in  force  and 
advised  his  client  that  said  will  would  not  be  subject 
to  said  tax." 


72  Estate  of  Dell  Hinds  Higgins  vs. 

(Testimony  of  Sydney  M.  Higgins.) 

A.  I  don't  know.  Is  a  trust  a  wilH  I  don't 
know.  [64]  I  am  not  an  attorney.    I  don't  know. 

Q.     Did  your  attorney  prepare  this? 

A.     He  signed  it.   He  prepared  it. 

Q.  Did  your  attorney  prepare  this,  or  did  you 
prepare  if? 

A.  I  did  not  prepare  it.  I  am  not  a  lawyer.  I 
couldn't  prepare  it. 

Q.     Do  you  know  who  prepared  this  affidavit? 

A.  No,  I  don't  know.  I  am  not  a  lawyer.  I 
could  not  prepare  such  a  thing.  I  would  not  know 
how  to  do  it. 

Q.  But  you  did  read  this  before  you  executed 
it.  What  did  you  think  was  meant  by  the  word 
''will'"?  A.     I  didn't  think  about  it. 

Q.    All  right. 

The  Court:  How  much  longer  do  you  expect  to 
be  on  cross  examination? 

Mr.  Melville :  I  think  I  am  almost  through,  your 
Honor. 

By  Mr.  Melville: 

Q.  Somewhere  in  this  affidavit,  it  is  in  the  first 
paragraph  on  the  last  page,  you  refer  to  the  stop- 
ping of  the  salary  of  $70.00  per  month  to  the  trustor 
as  a  vice-president  of  an  estate  corporation.  What 
was  the  estate  corporation  that  you  referred  to? 

A.  In  Seattle,  Washington,  there  was  a  build- 
ing that  [65]  was  owned  by  my  mother  and  her  two 
sisters,  and  it  was  incorporated,  and  that  was — the 
estate  was  called  the  Hinds  Estate,  Incorporated. 
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Q.  Was  that  a  building  that  your  mother  and 
her  sisters  received  from  the  estate  of  some  deceased 
relative?  A.     From  their  mother  and  father. 

Q.    That  is  Mr.  and  Mrs.  Hinds'? 

A.  Well,  originally  it  was  Hinds,  then  my  grand- 
mother— I  mean  my  grandfather  died  and  my 
grandmother  married  a  Captain  Marshall,  but  it 
went  originally  back  to  the  Hinds.  That  is  my 
mother's  maiden  name. 

Q.  The  answer  to  my  question  then,  the  estate 
corporation  means  that  it  was  a  corporation  which 
the  estate  formed  at  one  time  to  operate  this  build- 
ing, is  that  correct? 

A.     Yes,  that  was  what  it  was. 

Q.  Isn't  it  a  fact,  Mr.  Higgins,  that  Mr.  Harrow 
sued  your  mother  for  divorce? 

A.     He  sued  her  for  divorce. 

Q.     Yes;  and  the  divorce  was  granted  to  him? 

A.     It  was  granted  to  him. 

Q,  Are  you  familiar  with  the  pleadings  and  the 
grounds  that  he  alleged? 

A.  Absolutely  none,  I  have  never  saw  the  tran- 
script or  read  it,  or  I  was  never  told  about  it. 

Q.  What  discussions  were  had  with  your  mother 
and  [66]  her  attorney  about  providing  for  the 
funeral  expenses,  that  they  should  be  paid  out  of 
the  corpus  of  the  trust?  Do  you  recall  anything 
like  that? 

A.  When  we  went  over  all  these  items  together, 
I  didn't  know  that  was  one  of  the  things  that  would 
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be  taken,  would  be  paid  out  of  the  corpus  of  the 

trust. 

Q.  Why  did  he  provide  for  it  in  the  trust?  You 
must  have  issued  instructions  to  him  to  do  it,  didn't 
you*? 

A.  No,  I  wouldn't  know  anything  about  things 
like  that. 

Q.  Did  he  receive  any  instructions  from  your 
mother  before  he  prepared  this? 

A.  No,  no.  The  only  instructions  which  my 
mother  gave  me  were  to  draw  up  this  trust  so  that 
she  could  have  all  her  property  removed  from  her 
control  so  that  neither  she  nor  he  could  get  hold  of 
any,  and  all  of  these  technicalities  were  put  in  after- 
wards by  the  attorney. 

Q.  You  in-clude  such  things  as  funeral  expenses 
as  one  of  the  technicalities  you  are  referring  to? 

A.  Yes.  I  know  nothing  about  trusts,  not  any- 
thing like  that.   I  am  not  an  attorney. 

Q.  Wasn't  there  some  discussion  had  about 
whether  it  was  advisable  to  provide  for  funeral  ex- 
penses out  of  the  corpus? 

A.  No,  it  was  written  here,  and  as  I  recall,  he 
said  [67]  it  was  always  done  that  way. 

Q.  Isn't  it  a  fact,  Mr.  Higgins,  that  even  before 
the  execution  of  this  trust  your  mother  had  the 
bank  instructed  to  not  handle  any  of  her  accounts 
except  through  their  trust  department? 

A.     You  mean  preceding  this? 

Q.     Yes. 
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A.  Not  that  I  know  of.  If  she  had,  I  never  heard 
about  it.  Incidentally,  her  one  great  objection  to 
signing  this  was  she  didn't  want  to  give  up  the 
control  of  her  property,  because  she  said  the  only 
reason  to  circumvent  Harrow  was  to  take  tlie  most 
drastic  possible  action,  and  that  is  exactly  the  only 
reason  she  did  this,  she  didn't  want  to  give  up  her 
control  of  her  property  at  all,  she  objected  to  it, 
but  she  said  she  knew  this  was  the  thing,  no  other 
way  that  w^ould  protect  the  property,  no  other  way 
to  do  it,  and  that  is  why  she  was  willing  to  sign  it. 

Q.  Did  her  attorney  tell  her  that  she  need  not 
make  the  trust  irrevocable  and  that  after  the  divorce 
was  granted  then  she  would  have  all  her  property 
back  ? 

A.  At  the  time  that  this  trust  was  executed,  there 
wasn't  any  question  of  divorce. 

The  Court:     There  wasn't? 

The  Witness:     No;  that  came  afterward.  [68] 

By  Mr.  Melville : 

Q.  Your  mother  and  Mr.  Harrow  were  already 
separated,  weren't  they? 

A.     No,  they  were  not  separated. 

Q.     They  were  not? 

A.  No,  she  was  living  at  the  sanitarium  and  he 
was  at  an  apartment  house,  but  he  was  coming  to 
see  her  all  the  time. 

Q.  Did  you  know  that  when  he  filed  suit  for 
divorce  he  alleged  that  they  were  separated? 

A.     No,  I  never  even  knew  that  at  all.    I  never 
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was  told,  anything  about  it   and   I   knew   nothing 

whatsoever  about  the  divorce. 

Q.  Did  your  mother  ever  confide  in  you  to  the 
extent  of  telling  you  what  steps  she  took  to  keep 
Mr.  Harrow  from  getting  her  money? 

A.  No,  she  asked  me  what  could  be  done  when 
I  came  down  there. 

Q.     I  mean,  before  you  came  down? 

A.  No,  never  did.  She  said  he  was  trying  to  get 
her  money  from  her  all  the  time,  but  she  didn't 
know  what  to  do  to  prevent  it. 

The  Court:     We  will  take  a  ten-minute  recess. 
(Short  recess  taken.) 

The  Court :     Proceed.  [69] 
By  Mr.  Melville : 

Q.  Mr.  Higgins,  I  believe  you  have  already  testi- 
fied you  were  one  of  the  principal  beneficiaries  of 
your  mother's  estate?  A.     Only  as  to  income. 

Q.     Only  as  to  income? 

A.  Yes.  I  don't  get  any  of  the  property  when  I 
am  alive.  I  don't  inherit  any  of  the  corpus  while 
I  am  alive. 

Q.     You  don't?  A.     Only  the  income. 

Q.     Who  does  inherit  the  corpus  from  this  estate  ? 

A,     My  share  goes  to  my  three  children. 

Q.  To  your  three  children,  so  that  your  three 
children  are  the  ones  that  will  benefit  from  any 
tax  saving  in  this  case,  is  that  correct? 

A.     Well,  wouldn't  they  have  to  pay  the  tax  any- 
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way?  Of  course,  I  am  asking  you  the  question  now. 

As  I  interpret  it,  they  have  to  pay  the  tax. 

Q.     Your  children  you  mean? 

A.  My  children,  because  I  don't  have  the  prop- 
erty. 

Mr.  Melville:  The  respondent  offers  in  evidence 
the  affidavit  of  Mr.  Higgins  which  has  previously 
been  marked  for  identification  as  Exhibit  O.  Any 
objection? 

Mr.  Stone :     No. 

The  Court:  It  will  be  received  and  marked  in 
[70]  evidence. 

(The  document  heretofore  marked  Eespond- 
ent's  Exhibit  O  was  received  in  evidence.) 

•Mr.  Melville :     No  more  questions. 

Redirect  Examination 
By  Mr.  Stone: 

Q.  I  have  just  two  questions.  During  the  dis- 
cussion between  you  and  your  mother  and  your  at- 
torney at  various  times  in  March  1928,  did  you  dis- 
cuss the  question  of  the  trust  with  your  sister  at  all  ? 

A.     Discuss 

Q.  The  question  of  making  the  trust,  did  you 
discuss  that  with  your  sister? 

A.  I  don't  recall  that.  I  don't  think  she  was 
down  there.   I  don't  know. 

Q.  Did  you  write  to  her  or  telephone  to  her  or 
have  any  communication  with  her  with  regard  to  it  ? 

A.  Not  that  I  recall.  The  time  element  entered 
into  it. 
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Q.  You  testified  early  in  the  afternoon  that  at 
one  time  your  mother  was  in  a  rest  home  at  Pasa- 
dena.  Can  you  tell  about  what  year  that  was  *? 

A.  Oh,  it  was  three  to  four  years  before  that,  I 
think. 

Q.     Before  what?  [71] 

A.     Before  this,  before  this  trust  was  made. 

Q.  Was  it  before  she  was  married  to  Harrow 
or  after? 

A.  I  was  just  trying  to  recall.  No,  I  don't  think 
she  was  ever  in  any  home  when  she  was  married  to 
Mr.  Harrow.  In  fact,  I  am  positive  of  that.  She 
was  never  there,  I  am  positive  of  that. 

Mr.  Stone:     That  is  all. 

Recross  Examination 
By  Mr.  Melville : 

Q.  So  that  at  least  when  she  went  to  the  rest 
home  in  Pasadena,  she  was  not  doing  that  to  get 
away  from  Mr.  Harrow,  is  that  right? 

A.     That  had  nothing  to  do  with  Mr.  Harrow. 

Mr.  Melville:     All  right.    No  more  questions. 

Mr.  Stone:     That  is  all.    Mrs.  Kendall,  please. 

The  Court:  Just  a  minute.  There  is  a  part  of 
this  that  I  am  still  not  clear  about.  Can  you  hear 
me,  Mr.  Higgins? 

The  Witness:     Yes,  sir;  I  can  hear  you. 

The  Court:  You  remember  in  referring  to  this 
affidavit,  which  is  Respondent's  Exhibit  O,  Mr.  Mel- 
ville asked  you  w^hen  it  was  that  your  mother  was 
seriously  ill,  and  I  want  to  see  if  my  memory  is 
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riglit  about  this.   As  I  recall  it,  you  said  that  you 
were  referring  to  the  occasion  after  she  had  been 
hit  with  the  keys  that  she  was  in  a  nervous  [72] 
condition  and  was  in  the  hospital. 

The  Witness:     Yes,  sir;  that  was  it. 

The  Court:  Now,  after  that  did  Mr.  Harrow 
ever  see  your  mother? 

The  Witness:  I  don't  believe  so,  your  Honor.  I 
don't  think  so  because  she  was  immediately  im- 
proved. 

The  Court:  You  say  here,  even  going  so  far, 
referring  to  Mr.  Harrow,  as  to  demand  from  her 
while  lying  seriously  ill  in  the  hospital  that  she  con- 
vey the  property  to  him.  You  mean,  I  suppose  by 
that,  that  he  demanded  it  from  her,  is  that  right  ? 

The  Witness:     He  demanded  it  from  her. 

The  Court:     While  she  was  seriously  ill. 

The  Witness:  While  she  w^as  at  the  hospital. 
She  was  in  a  nervous  condition. 

The  Court :  What  did  you  mean  by  those  words, 
*' seriously  ill"?  Did  you  mean  after  she  had  been 
hit  with  the  keys,  or  before? 

The  Witness:  She  had  quite  a  severe  nervous 
condition  before  that,  but  she  was  not  physically 
sick. 

The  Court :  I  am  asking  you  what  you  meant  by 
saying  that.  I  will  ask  you  to  look  at  this  again  and 
read  it,  by  saying  that  when  she  was  seriously  ill  in 
the  hospital  he  made  these  demands  on  her. 
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The  Witness :  Well,  I  think  she  was  seriously  ill 
[73]  in  a  nervous  way.   It  reacted  on  her. 

Mr.  Melville :     I  can't  hear  the  witness. 

The  Court:     Yes;  will  you  speak  up,  please'^ 

The  Witness:  Yes.  I  would  say  that  she  was 
seriously  ill  and  I  don't  think  it  is  stretching  the 
point.  She  was  in  a  highly  nervous  state  from  this 
man's  actions. 

The  Court:  Was  that  before  she  was  hit  with 
the  keys? 

The  Witness :    Yes,  sir,  it  was  before. 

The  Court :  And  is  that  what  you  meant  in  your 
affidavit  when  you  were  talking  about  her  being 
seriously  illf 

The  Witness:  At  that  time  I  meant  that,  I 
meant,  I  mean  it  was  aggravated  considerably  after 
the  time.  She  was  well  and  had  to  go  back  to  bed. 
She  had  been  up  and  had  been  walking  around  and 
going  into  the  garden,  and  all  that  sort  of  thing. 

The  Court:  Now,  Mr.  Higgins,  I  want  you  to 
take  your  time  to  answer  these  questions  and  give 
me  some  answers  that  you  can  reall}^  stand  back 
of.  I  am  asking  you  what  you  meant  in  your  affi- 
davit when  you  said  that  she  was  seriously  ill  in 
the  hospital.  Was  that  before  or  after  she  was  hit 
with  the  keys  ? 

The  Witness:     That  was  before. 

The  Court:  That  was  before;  that  it  what  you 
[74]  meant? 

The  Witness :     That  is  what  I  meant. 
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The  Court:  So  if  you  said  earlier  in  your  testi- 
mony that  you  meant  after  she  was  hit  with  the  keys 
by  saying  that  she  was  seriously  ill,  that  was  a  mis- 
take, you  didn't  mean  that,  is  that  right? 

The  Witness:  Well,  I  meant  it  in  this  way,  I 
can  put  it  fully,  too,  your  Honor 

The  Court:  If  you  will  read  the  affidavit  you 
will  see  that  you  say  while  she  was  seriously  ill  he 
made  demands  on  her. 

The  Witness:  Yes,  I  meant  that.  That  was  the 
truth.    She  was  seriously  ill. 

The  Court:  She  was  seriously  ill  before  she  was 
hit  with  the  keys'? 

The  Witness :     Before  she  was  hit  with  the  keys. 

The  Court:  And  that  is  what  you  are  referring 
to  here  in  this  affidavit '^ 

The  Witness :     In  this  affidavit. 

The  Court:     How  long  was  she  seriously  ill? 

The  Witness:  That  is  very  hard.  It  is  a  long 
time  ago.  I  would  say  that  she  had  been  down  there 
several  months. 

The  Court:  How  long?  Can  you  fix  the  date 
approximately?  [75] 

The  Witness:  No,  your  Honor,  but  she  was  in 
San  Francisco  in  the  fall  before  this  in  1927. 

The  Court :  Let  me  see  if  it  will  help  you  to  get 
the  date  of  this  trust.  The  date  of  this  trust  was 
March  1928,  is  that  right? 

Mr.  Stone:     March  24,  1928. 

The  Court:  March  24,  1928.  How  long  before 
that  did  she  go  to  the  hospital? 
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The  Witness:  She  went  about  January,  some- 
where around  February. 

The  Court :     February  1928  ? 

The  Witness:     As  near  as  I  can  recall. 

The  Court:  How  long  did  she  stay  in  the  hos- 
pital? 

The  Witness :  She  stayed  in  there,  it  was  only  a 
few  weeks  after  the  trust  was  made  that  she  left 
there.  She  improved  very,  very  fast  when  that  was 
made. 

The  Court:  But  at  the  time  the  trust  was  made 
she  was  seriously  ill  *? 

The  Witness :     She  was ;  yes,  sir. 

The  Court:  And  if  anything,  she  was  in  an  ag- 
gravated condition  because  of  this  key  incident,  is 
that  right? 

The  Witness :  Because  of  the  key  incident  and 
the  determination 

The  Court :  How  many  days  before  the  execution 
of  the  trust  instrument  did  that  key  incident  take 
place?  [76]  In  other  words,  how  long  did  it  take 
you  to  consult  this  lawyer  and  have  a  trust  pre- 
pared for  her  to  sign  it? 

The  Witness:  It  took  me  one  day  to  get  down, 
that  was  one  day ;  the  second  day  I  was  there.  The 
second  day  I  came  in  town  because  I  had  to  call  up 
long  distance. 

The  Court :     Will  you  speak  up  ? 

The  Witness:  I  was  called  up  in  the  evening 
that  this  act  had  taken  place  that  afternoon,  so  I 
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started  right  down  the  next  day,  and  then  after  I 
talked  to  my  mother  I  went  in  town  and,  that  is, 
when  I  ran  across  Mr.  Foerster,  the  attorney,  on  the 
street,  and  I  went  to  his  office,  and  he  started  right 
in  that  evening,  worked  that  evening  with  this  law- 
yer drafting,  and  I  think  we  spent  about  two  days 
negotiating  with  the  Bank  of  Italy,  and  to  get  it 
all  in  preparation,  I  would  say  about  five  days  had 
elapsed. 

The  Court:     It  was  done  very  quickly? 

The  Witness:     Yes. 

The  Court:  There  were  about  five  days  between 
this  key  incident  and  the  time  that  your  mother 
signed  the  trust  instrument"? 

The  Witness:     Signed  the  trust. 

The  Court:  During  that  time  would  you  say 
that  she  was  seriously  ill? 

The  Witness:     I  would,  your  Honor,  yes. 

The  Court:     I  have  no  further  questions.  [77] 

By  Mr.  Melville : 

Q.  Mr.  Higgins,  early  in  my  cross  examination 
of  you  I  asked  the  question  whether  your  mother 
was  ever  seriously  ill,  and  do  you  remember  what 
you  replied?  A.     Yes.   I  said  no. 

Q.  You  said  then  that  she  was  never  seriously 
ill,  is  that  right.  A.     Yes. 

Q.     Now,  that  was  not  the  truth,  was  it? 

A.     There  are  degrees  of  seriousness. 

Q.  Do  you  remember  whether  I  asked  you  the 
question,  was  your  mother  ever  seriously  ill? 
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A.     Yes,  I  recall  your  words. 

Q.  You  recall  the  question.  Do  you  remember 
what  your  answ^er  was? 

A.     That  she  had  pneumonia  once,  yes.  l 

Q.  Do  you  remember  whether  you  testified  that 
she  was  never  seriously  ill?  m 

A.  She  was  seriously  ill  that  once,  very,  very, 
almost  died  with  pneumonia.  There  are  degrees  of 
things. 

Q.  Let's  put  it  this  way:  If  in  your  previous 
testimony  you  testified  that  she  was  never  seriously 
ill,  if  you  testified  to  that  effect,  do  you  now  testify 
that  that  testimony  was  wrong? 

A.  No,  what  I  meant  the  first  time  was,  when 
she  had  [78]  pneumonia  she  was  almost  mortally  ill, 
very,  very  sick  woman,  and  this  time  she  had  been 
and  she  was  seriously  ill.  Lots  of  people  are  seri- 
ously ill. 

Mr.  Melville:     No  more  questions. 

Mr.  Stone :     That  is  all ;  no  more. 

The  Court:     All  right. 
(Witness  excused.) 

Mr.  Stone :     I  will  call  Mrs.  Kendall. 
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Whereupon, 

HELEN  B.  KENDALL 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  w^as  examined 
and  testified  as  follows : 

The  Clerk:     State  your  name,  please. 

The  Witness :     Mrs.  Helen  B.  Kendall. 

Direct  Examination 
By  Mr.  Stone : 

Q.     How  old  are  you,  Mrs.  Kendall  *?  A.     53. 

Q.  You  are  considerably  younger  than  your 
brother,  Sydney?  A.     Yes. 

Q.     You  are  his  brother? 

A.     I  am  his  sister. 

Q.  His  sister;  excuse  me.  And  the  daughter  of 
Mrs.   [79]  Dell  Hinds  Higgins?  A.     Yes. 

Q.     Where  do  you  live?  A.     In  Altadena. 

Q.     That  is  near  Los  Angeles,  is  it? 

A.     Near  Pasadena. 

Q.     How  long  have  you  lived  here  in  Altadena? 

A.     I  have  lived  there  for  almost  28  years. 

Q.     Did  you  see  your  mother  during  that  period  ? 

A.     Yes,  I  did. 

Q.     How  frequently? 

A.  Many  times.  I  used  to  go  down  to  visit  her. 
I  used  to  go  to  visit  her. 

Q.     How  often? 

A.  Oh,  maybe  once  in  two  weeks,  or  once  a 
month,  or  something  like  that. 

Q.  Did  you  know  anything  about  the  trust  that 
was  made  in  March  1928,  before  it  was  signed  on 
the  24th  of  March? 
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A.  There  had  been  a  discussion  of  it  and  then 
when  it  was  signed,  of  course,  I  had  to  sign  the 
papers,  too,  because  I  was  implicated  in  the  trust 
as  well  as  my  brother. 

Q.  With  whom  did  you  discuss  it  prior  to  the 
making  of  the  trust  *? 

A.  Well,  with  nobody,  because  I  was  in  Altadena. 
It  would  be  just  my  brother  who  would  call  me  up 
or  would  have  [80]  written  to  me. 

Q.  But  you  did  know  about  the  trust  and  what 
was  being  done?  A.     Oh,  yes,  yes;  I  knew. 

Q.     And  you  did  sign  it?  A.     Yes,  sir. 

Q.  It  was  dated  the  24th  of  March,  1928.  Had 
you  seen  your  mother  in  the  Paradise  Valle}^  Sani- 
tarium before  that  time  within  a  month  or  two? 

A.     Oh,  yes;  I  would  see  her  many  times  before. 

Q.     How  often? 

A.  Maybe  once  in  a  couple  of  weeks,  or  once 
a  month. 

Q.  What  was  her  condition,  mentally  and  physi- 
cally, the  last  time  you  saw  her  before  the  trust 
was  made? 

A.  She  was  very,  very  nervous  from  going 
through  the — Mr.  Harrow's  actions,  she  naturally 
was  veiy  nervous. 

Q.     Did  she  have  any  physical  ailment? 

A.     No,  no  real  physical  ailment. 

Q.  When  was  the  next  time  you  saw  her  after 
the  tnist  was  made? 

A.     I  just  wouldn't  remember  that,  Mr.  Stone. 
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Q.  Do  you  know  anything  about  Mr.  Harrow's 
treatment  of  your  mother  during  the  time  they  were 
married '? 

A.  Yes,  because  she  would  talk  to  me  when  I 
would  see  her  and  tell  me,  or  else  she  would  write 
to  me.  After  [81]  writing,  of  course,  she  was  very 
agitated  in  those  letters,  I  would  come  down  to  try 
to  calm  her. 

Q.  At  the  time  the  trust  was  made,  w^as  she  seri- 
ously ill  so  that  there  was  any  thought  in  her  mind 
of  death? 

Mr.  Melville :  Just  a  minute,  Mrs.  Witness.  Un- 
less the  counsel  for  the  petitioner  can  show  how  this 
witness  could  pry  into  the  mind  of  her  mother  and 
determine  what  was  there,  I  don't  think  she  has 
shown  her  qualification  to  answer  that  question  and 
I  object  to  it  on  that  ground. 

The  Court:     You  may  qualify  her,  Mr.  Stone. 

Mr.  Stone:     Yes,  I  will  examine  her  further. 

By  Mr.  Stone: 

Q.  Did  you  ever  discuss  with  your  mother  her 
physical  condition  shortly  before  this  trust  w^as 
made? 

A.  Yes,  she  said  she  was  very  nervous  before  the 
trust  was  made  due  to  Mr.  Harrow's  actions,  that 
is  enough  to  make  anybody  nervous. 

Q.  Did  you  talk  to  her  at  all  about  the  making 
of  the  trust?  A.     No,  I  didn't  until  later. 

Q.     What  do  you  mean  later? 

A.     Well,  after  my  brother  had  discussed  it  with 
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her,  then  I  came  down  and  we  talked  it  over  after 

that. 

Q.  Did  she  make  any  mention  of  impending 
death  on  any  of  those  occasions'?  [82] 

A.  Absolutely  no,  never  even  thought  of  it,  none 
of  us  did. 

Q.     Did  she  look  or  act  as  if  she  was  near  death  ? 

A.     No,  no,  she  didn't. 

Q.  Make  any  expression  that  she  was  thinking 
of  death? 

A.  Not  one  expression.  None  of  us  ever  dis- 
cussed anything  like  that,  never  thought  of  it. 

Q.  Did  she  ever  tell  you  why  she  was  making 
the  trust? 

A.  Yes.  She  said  she  wanted  to  make  it  to  keep 
Mr.  Harrow  from  gettin.s^  all  of  her  money  away 
from  her. 

Q.  Did  she  ever  tell  you  anything  that  he  had 
done  looking  towards  getting  the  money  away  from 
her  ? 

A.  He  would  try  to  make  her  sign  checks  away 
to  him. 

Q.  Do  you  know  of  any  money  being  paid  to  Mr. 
Harrow  at  or  about  the  time  the  trust  was  made? 

A.  Mr.  Harrow  was  paid  $5,000.00  so  that  we 
could  get  him  out  of  the  family  in  a  hurry. 

Q.  Do  you  know  when  that  $5,000.00  was  paid 
to  him? 

A.     Yes ;  it  was  paid  on  April  2nd,  1928. 

Q.     Where  did  you  get  that  date?       ' 
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A.     Out  of  my  mother's  savings  book. 
Mr.  Stone:     Mark  that  for  identification  No.  15. 
(The  document  above-referred  to  was  marked 
Petitioner's  Exhibit  No.  15  for  identification.) 

By  Mr.  Stone : 

Q.  I  show  you  savings  book.  Is  that  the  one  you 
referred  to'? 

A.     Yes,  that  is  the  one,  Mr.  Stone. 

Q.  In  the  Southern  Trust  &  Commerce  Bank  of 
San  Diego?  A.     San  Diego,  yes. 

Q.     Where  did  you  get  the  book? 

A.  Mother  left  some  trunks  to  me  in  her  will, 
and  they  were  amongst  her  private  papers  in  the 
trunk. 

Q.  And  it  has  been  in  your  possession  since  her 
death,  then  ? 

A.  Yes,  it  has  been  there  all  the  time.  I  just 
found  it  recently. 

Q.  Do  you  know  that  to  be  her  savings  account 
book? 

A.  Yes,  I  know,  because  I  have  been  in  that  bank 
with  mother  when  I  visited  her.  I  know  she  went 
there. 

Mr.  Stone:  I  would  like  to  offer  this  book  in 
evidence  as  Exhibit  15. 

Mr.  Melville:     No  objection. 

The  Court:  It  will  be  received  and  marked  in 
evidence. 

(The  document  heretofore  marked  Petition- 
er's Exhibit  No.  15  was  received  in  evidence.) 
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Mr.  Stone :  I  call  attention  to  the  entry  on  April 
2nd,  1928  of  withdrawal  of  $5,000.00,  and  the  entry 
[84]  on  April  2nd,  1928,  of  the  withdrawal  of  $15,- 
000.00,  and  the  entry  of  the  withdrawal  on  April  3, 
1928,  of  the  balance  of  the  account  of  $418.51.  May 
it  be  agreed  that  the  exhibit  may  be  withdrawn  by 
substituting  a  photostatic  copy*?  We  might  need  it 
for  preparation  of  the  brief. 

Mr.  Melville:     No  objection. 

The  Court :     That  may  be  done. 

Mr.  Melville:  May  I  suggest,  your  Honor,  that 
there  are  just  a  few  entries  in  the  book  that  will 
have  any  materiality  to  our  case,  and  we  can  read 
them  in  the  record  in  about  a  half  a  minute. 

The  Court:  Well,  I  w^oidd  rather  leave  it  this 
way. 

By  Mr.  Stone: 

Q.  Do  you  know  anything  about  the  grounds  of 
the  divorce  that  was  filed  by  Mr.  Harrow  against 
your  mother? 

A.  Well,  he  said  that  it  was  all  over  controver- 
sial matters  due  to  finance. 

Q.     Mr.  Harrow*?  A.     Mr.  Harrow,  yes. 

Mr.  Stone :  May  I  have  the  complaint  in  divorce 
in  the  case  of  Harrow  versus  Harrow  marked  for 
identification  No.  16? 

Mr.  Melville:  No  need  to  mark  it  for  identi- 
fication. [85] 

The  Court:  If  there  isn't  going  to  be  any  ques- 
tion about  it. 
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Mr.  Stone:  I  would  offer  the  complaint  in  di- 
vorce in  Harrow  versus  Harrow  in  evidence  in  this 
case. 

Mr.  Melville:  Your  Honor,  I  take  opposing 
counsel's  statement  for  the  fact  that  this  is  a  true 
copy  of  the  complaint  in  divorce.  There  is  no  ques- 
tion about  the  authenticity  of  it.  I  would  like  to 
ask  counsel,  however,  to  state  the  purpose  of  his 
offer. 

Mr.  Stone:  The  reason  is  to  show  we  have  in 
Court  here  evidence  of  what  was  the  reason  for  the 
differen-ces  between  Mr.  and  Mrs.  Harrow,  on  the 
part  of  Mrs.  Harrow.  This  is  competent  to  show 
^Ir.  Harrow^ 's  idea  of  what  was  the  differences  be- 
tween them,  which  were  settled  by  making  the  trust. 

Mr.  Melville :  Will  you  stipulate  that  everything 
that  Mr.  Harrow  says  in  that  is  true? 

Mr.  Stone:     I  know  nothing  about  it. 

Mr.  Melville:  Then  I  can't  see  that  it  has  any 
materiality,  your  Honor. 

Mr.  Stone:  This  is  a  certified  copy  certified  by 
the  Clerk  of  the  Court  of  the  complaint  on  file  in 
the  Superior  Court  of  San  Diego  County. 

The  Court:  It  can't  do  you  any  damage,  can  it, 
Mr.  Melville?  You  have  seen  these  papers,  haven't 
you?  [86] 

Mr.  Melville :     Oh,  yes. 

Mr.  Stone:     He  has  a  copy  of  it. 

Mr.  Melville:  I  would  like  to  have  that  in  the 
record  for  some  purpose  there.  As  a  matter  of  fact, 
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there  is  something  in  there  that  I  woiilcl  like  to 

have  in. 

The  Court:  Well,  I  should  think  you  would  be 
willing  to  let  it  go  in. 

Mr.  Melville:  Well,  all  right.  I  will  withdraw 
my  objection. 

The  Court:     It  will  be  received  and  marked. 
(The    do-cument    above-referred   to    was    re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  16.) 

Mr.  Melville:  Will  you  stipulate  with  me  that 
the  statements  that  are  therein  made  were  made  by 
Mr.  Harrow  under  oath  and  are  true*? 

The  Court:  Well,  he  will  stipulate  that  they  are 
made  under  oath,  and  I  suppose  it  is  not  necessary, 
because  they  are  right  there. 

Mr.  Stone:  It  shows  on  the  face  of  it  that  it  is 
made  under  oath. 

The  Court:  I  am  not  going  to  ask  him.  If  you 
want  to  persist  in  your  objection,  I  am  inclined  to 
agree  with  you  that  up  to  now  I  don't  see  any  ma- 
teriality, and  I  will  sustain  it.  [87] 

Mr.  Melville:  Will  opposing  counsel  stipulate 
with  me  that  if  Mr.  Harrow  were  here  he  would 
testify  to  the  facts  alleged  in  his  complaint? 

Mr.  Stone:  I  believe  he  would,  but  I  told  you 
that  I  didn't  know  anything  about  it  and  I  was  not 
present. 

Mr.  Melville:  If  you  will  so  stipulate,  I  will 
withdraw  my  objection. 
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Mr.  Stone:  I  will  so  stipulate  that  I  believe  he 
would,  I  believe  he  did  in  that  case,  but  I  don't 
know  enough  about  the  facts. 

The  Court:  1  would  take  it,  it  either  can  be 
(aken  as  a  fact  or  it  cannot,  and  I  cannot  do  that 
unless  it  is  a  stipulation  of  evidence. 

Mr.  Stone:  I  think  the  complaint  speaks  for 
itself.  It  is  a  verified  complaint  filed  in  the  case  and 
the  divorce  was  granted  in  the  matter. 

Mr.  Melville:  Your  Honor,  what  my  difficulty 
here  is 

The  Court:  I  don't  see  how  I  can  do  any  more 
than  sustain  your  objection,  which  I  am  going  to  do. 

Mr.  Melville :  I  appreciate  that,  but  your  Honor, 
if  you  will  let  it  go  in  without  the  stipulation 

The  Court:  He  has  quit,  so  I  will  have  to  sus- 
tain the  objection. 

Mr.  Stone:  If  the  Court  please,  the  record  [88] 
stipulation  in  Paragraph  3  refers  to  the  fact  of  the 
marriage  and  the  divor-ce,  and  this  is  a  part  of  the 
same  transaction,  that  the  divorce  was  made  and 
the  money  was  paid  the  same  day  it  was  paid  in 
the  trust,  part  of  the  same  transaction. 

The  Court:  I  don't  see  any  materiality  in  that 
to  the  question  as  to  whether  this-  was  a  trust  in 
contemplation  of  death.  The  facts  that  have  ])een 
testified  to  here  as  to  the  relationship  between  the 
two  could  have  been  just  as  w^ell  so  if  there  never 
had  been  any  divorce,  and  certainly  they  could  be 
just  as  well  so  if  the  divorce  had  been  one  in  which 
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Mrs.  Harrow  had  been  the  plaintiff,  and  so  I  don't 
see  the  materiality  of  that  paper  and  I  am  going 
to  sustain  the  objection. 

Mr.  Stone:  If  the  Court  please,  it  looks  to  me 
as  though  we  have  the  evidence  as  to  what  Mrs. 
Higgins  had  in  mind  when  she  made  the  trust, 
because 

The  Court:  Now,  if  there  is  something  in  there 
that  is  relevant  because  Mr.  Harrow  says  it 

Mr.  Stone:     That  is  it. 

The  Court:  Then  there  is  only  one  way  to  get 
that  evidence,  and  that  is  to  bring  him  here  as  a 
witness. 

Mr.  Melville:  Or  stipulate  with  me  if  he  were 
here  he  would  so  testif}^  In  that  event  I  will  with- 
draw my  objection.  [89] 

The  Court :  Mr.  Stone  has  already  explained  he 
won't  do  that. 

Mr.  Stone:  I  will  then  offer  in  evidence — I 
would  like,  if  I  can  have  that  complaint  then 
marked  for  identification. 

The  Court:     Surely. 

(The  document  heretofore  received  in  evi- 
dence as  Petitioner's  Exhibit  No.  16  was  re- 
jected and  marked  for  identification  Petition- 
er's Exhibit  No.  16.) 

Mr.  Stone:     Is  it  necessary  to  take  exception  to 
the  ruling  of  the  Court  or  are  those  granted  *? 
The  Court:     I  am  going  to  leave  that  to  you. 
Mr.  Stone:     I  would  just  like  to  have  an  excep- 
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tion  noted.  Then  may  I  have  marked  for  identifica- 
tion the  commission  to  take  depositions  in  the  case 
of  Harrow  versus  Harrow  of  the  Witness  Mary 
Mountain. 

The  Court :  Are  you  offering  that  or  just  having 
it  marked? 

Mr.  Stone:  I  am  just  having  it  marked.  I  am 
going  to  offer  it.  At  this  time  I  offer  in  evidence 
this  commission  to  take  deposition  of  the  Witness 
Mary  Mountain  in  the  case  of  Samuel  Harrow  ver- 
sus Dell  Hinds  Harrow^,  for  the  purpose  of  show- 
ing the  relationship  betw^een  the  parties  just  prior 
to  the  making  of  the  trust.  [90] 

Mr.  Melville :  Are  you  offering  the  whole  deposi- 
tion or  just  the  commission  to  take  if? 

Mr.  Stone:  Just  the  certified  copy  showing  the 
commission  to  take  it. 

Mr.  Melville:  I  object  to  that,  your  Honor;  the 
materiality  has  not  been  shown,  and  I  believe  can't 
be  shown. 

The  Court :  There  again  you  are  introducing  this 
thing  to  show  that  there  was  such  a  deposition,  or 
for  iDroof  of  the  facts  contained  in  it?  Isn't  that 
inadmissible  here  as  heresay  ? 

Mr.  Stone :  Unless  it  is  admissible  as  part  of  the 
same  transactions  that  were  involved.  We  claim 
that  the  divorce  and  the  trust  were  all  part  of  the 
same  transaction,  and  this  is  just  part  of  the  reason 
for  the  divorce,  which  was  also  the  reason  for  her 
making  the  trust. 
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The  Court:  But  that  still  would  not  get  around 
the  best  evidence  rule. 

Mr.  Stone:  Again,  if  it  is  a  part  of  the  trans- 
action, referring  to  the  stipulation.  Paragraph  3, 
the  stipulation  does  say  that  the  following  facts  may 
be  accepted  as  true,  giving  either  part}^  the  right 
to  introduce  other  evidence  not  inconsistent  there- 
with. 

The  Court:  Of  course,  we  have  had  stipulated 
all  those  papers  which  w^ould  be  in  the  record. 

Mr.  Stone:  I  offered  that  but  counsel  w^ould 
not  [91]  stipulate. 

The  Court:     Well,  I  will  sustain  the  objection. 

Mr.  Stone:  And  we  take  an  exception  to  the 
ruling,  please. 

(The  document  above-referred  to  was  marked 
Petitioner's  Exhibit  No.  17  for  identification.) 

Mr.  Stone:  May  an  exception  be  noted  to  the 
ruling  of  the  Court  on  the  testimony  this  morning 
of  Mr.  Higgins,  where  I  made  objections  to  the 
questions  of  counsel  and  they  were  overruled? 

The  Court:     All  right. 

Mr.  Stone:  I  would  like  to  have  the  interlocu- 
tory judgment  by  default  in  the  case  of  Harrow 
versus  Harrow  marked  for  identification. 

(The  document  above-referred  to  was  marked 
Petitioner's  Exhibit  No.  18  for  identification.) 

Mr.  Stone:  I  offer  this  interlocutory  judgment 
by  default  in  the  case  of  Harrow^  versus  Harrow, 
in   this   case,   for  the   purpose   of   completing   the 
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evidence  offered  by  the  last  two  exhibits,  16  and  17. 

^Ir.  Melville :  I  object,  your  Honor.  That  doesn't 
go  to  prove  or  disprove  any  fact  that  is  material  to 
this  litigation. 

The  Court:  Now,  that  Is  a  different  thing.  As 
I  understand  it,  you  don't  object  to  that  on  the 
ground  it  is  [92]  not  authentic ;  in  other  words,  that 
it  is  not  an  exemplified  copy? 

Mr.  Melville:  We  have  stipulated  here  that  Mr. 
Harrow  sued  and  obtained  a  divorce  from  Mrs.  Har- 
row, the  decedent  in  this  case.  We  have  already 
stipulated  that. 

The  Court:     This  is  the  divorce? 

Mr.  Melville:     A  copy  of  it. 

The  Court :  I  will  overrule  the  objection.  It  will 
be  received  and  marked. 

(The  document  heretofore  marked  Petition- 
er's Exhibit  No.  18  was  received  in  evidence.) 

f    Mr.  Stone:     I  then  offer  the  final  judgment  of 
divorce  in  the  case  of  Harrow  versus  Harrow. 

Mr.  Melville:  No  objection.  We  have  already 
stipulated  to  that. 

The  Court:  It  will  be  received  and  marked  in 
evidence. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  19.) 

Mr.  Stone:  I  would  like  to  offer  in  evidence  the 
petition  of  Dell  Hinds  Harrow  to  change  her  name 
to  Dell  Hinds  Higgins. 
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Mr.  Melville :     Your  Honor 

Mr.  Stone :     A  certified  cop}^  of  the  court  record. 

Mr.  Melville:  We  are  cluttering  up  the  record 
with  that,  your  Honor.  We  have  already  stipulated 
in  the  stipulation  which  has  heretofore  been  filed 
that  she  did  petition  to  change  her  name  and  did 
change  it. 

The  Court:     Do  you  object  to  it? 

Mr.  Melville:     No,  your  Honor. 

The  Court:  It  will  be  received  and  marked  in 
evidence. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  20.) 

Mr.  Stone:  I  offer  in  evidence  the  order  of  the 
Superior  Court  changing  the  name  of  Dell  Hinds 
Harrow  to  Dell  Hinds  Higgins,  dated  August  30, 
1929. 

Mr.  Melville:     No  objection. 
The  Court:     It  will  be  received  and  marked  in 
evidence.   Is  there  any  reason  why  these  documents 
should  not  have  been  stipulated'? 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit No.  21.) 

Mr.  Stone :  I  don 't  know  why.  We  tried  to  get 
them  stipulated  and  counsel  was  very  nice  about  the 
things  that  were  stipulated,  but  this  one  that  I  have 
described  he  refused  to  stipulate.        ' 
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Mr.  Melville:     Your  Honor 

The  Court :  Let 's  not  go  into  that,  except  I  want 
counsel  to  recall  in  the  future  the  Court's  rules 
require  everything  to  be  stipulated  that  can  be.  As 
I  understand,  you  are  not  objecting  to  this? 

Mr.  Melville:  No,  your  Honor,  but  I  am  object- 
ing to  that  statement  of  counsel  that  puts  me  in  a 
position  where  it  would  appear  as  if  I  were  keep- 
ing all  of  these  documents  out  for  the  reason  that  I 
refused  to  stipulate.  The  only  thing  I  refused  to 
stipulate  was  the  petition  of  Harrow  for  divorce. 
I  objected  to  it  today  and  my  objection  was  sus- 
tained. I  also  refused  to  stipulate  with  respect  to 
the  deposition  of  Mary  Mountain,  because  I  wanted 
the  privilege  of  cross-examination  of  Mrs.  Moun- 
tain, and  my  objection  to  that  was  sustained.  I  have 
never  seen  or  been  asked  to  stipulate  with  respect 
to  the  rest  of  these  documents.  We  did,  however, 
stipulate  and  the  stipulation  will  show  that  Mrs. 
Harrow  did  change  her  name  and  all  the  rest  of 
these  things,  did  obtain  a  divorce.  That  has  all  been 
stipulated.    This  is  just  cumulative. 

Mr.  Stone:  Here  is  counsel's  file  that  we  had 
,  along  when  we  came  to  stipulate,  and  it  contains 
\  all  of  these  papers  yet  to  be  offered,  and  he  refused 
i  to  stipulate  to  it. 

The  Court:     I  am  not  going  to  go  into  it  any 

further  at  this  time,  because  the  sole  purpose  of 

i'  that  is  to  save  time  and  we  are  losing  the  time  now\ 

Mr.  Melville:     Yes. 
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The  Court:  As  I  understand,  you  do  not  object 
to  this  last  offer  '^ 

Mr.  Melville:     No,  your  Honor. 

The  Court:  It  will  be  received  and  marked  in 
evidence. 

The  Clerk:  The  order  was  marked  Petitioner's 
Exhibit  21. 

Mr.  Stone:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Melville: 

Q.     How  many  children  have  you  ?  A.     One. 

Q.     Is  that  child  a  beneficiary  of  this  estate? 

A.     After  my  death,  yes. 

Q.  Did  you  say  you  did  or  did  not  have  discus- 
sions with  your  mother,  your  brother  and  the  attor- 
ney with  respect  to  the  preparation  of  this  trust 
agreement  *? 

A.  After  my  brother  and  mother  discussed  it,  my 
brother  either  telephoned  or  wrote  to  me  discussing 
it  with  me,  then  I  went  down. 

Q.  Did  you  ever  discuss  it  in  the  presence  of 
the  attorney,  Mr.  Cobb? 

A.     No,  I  wasn't  there  at  that  time. 

Q.  Why  did  you  and  your  brother  have  any  dis- 
cussion [96]  about  this  trust  instrument?  Was  any 
of  your  money  going  into  it  ?  A.     No. 

Q.  Why  were  you  part  in  the  discussion  at  all, 
do  you  know? 

A.  Because  my  brother  and  I  ha^ve  to  be — to 
agree  to  anything  that  mother  agreed  to  in  the  be- 
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ginning,  then  we  both  of  us  have  to  agree,  the  three 

of  us  had  to  agree  to  everything. 

Q.  Why  did  you  and  your  brother  have  to  agree 
to  anything  that  your  mother  was  to  do? 

A.     Because  that  is  the  wa}^  mother  wished  it. 

Q.  She  wished  herself  to  be  so  tied  down  that 
she  could  not  do  anything  except  with  your  and  your 
brother's  permission,  is  that  right? 

A.  When  it  came  to  legal  matters,  she  wanted 
our  advice,  but  particularly  my  brother,  who  is  older 
than  I  am,  and  mother  at  that  time  had  no  man  to 
rely  on,  so  she  would  always  talk  to  my  brother, 
and  ray  brother  would  never  do  anything  without 
asking  me  if  it  was  right. 

Q.  As  I  understand  it,  then,  there  was  no  legal 
requirement  ? 

A.  No,  no  real  legal  thing.  It  was  just  to  be 
courteous  to  our  mother. 

Q.     I  don't  know  what  you  mean  by  that.  [97] 

A.  Well,  don't  you  think  that  it  is  a  nice  thing 
to  ask  a  person's  opinion  about  their  own  affairs'? 

Q.  But  you  say  you  were  being  courteous  to  your 
mother? 

A.  Yes,  if  she  wanted  my  opinion  and  I  could 
give  her  an  honest  opinion. 

Q.  Did  you  say  that  your  mother  had  no  physical 
aihnent? 

A.     No  real  physical  ailment,  just  nervousness. 

Q.     Did  she  have  any  mental  ailment  ? 

A.     No,  Heavens  no.  She  was  very 
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Q.     Was  she  in  good  health  or  poor  health"? 

A.  At  the  time  that  my  brother  spoke  about,  of 
course,  her  health  was  not  good  from  a  point  of  ner- 
vousness. 

Q.     Would  you  say  her  health  was  very  poor? 

A.     Can  you  designate  health  that  way? 

Q.  I  don't  know,  but  you  did  in  the  affidavit 
which  I  am  about  to  show  you. 

A.  There  is  probably  legal  distinctions  between 
nervousness 

Q.     Is  that  your  signature  *? 

A.  Yes.  This  said  that  my  mother  w^as  being 
made  very  nervous,  highly  nervous. 

Mr.  Melville :     I  offer  this. 

The  Witness :  I  don 't  know  what  you  would  call 
that,  ill  health  or  nervousness,  or  what  you  would 
call  it. 

Mr.  Melville :  I  offer  in  evidence  as  the  respond- 
ent's exhibit  next  in  order  the  affidavit  of  Helen 
B.  Kendall.    Is  there  any  objection? 

Mr.    Stone:     No. 

The  Court:  It  will  be  received  and  marked  in 
evidence. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Respondent's 
Exhibit  P.) 

Q.  (By  Mr.  Melville)  :  I  call  your  attention  to 
the  language  right  through  here,  Mrs.  Kendall: 
"Affiant's  mother,  who  was  then  aged  and  in  very 
poor  health "    What  do  you  mean  by  that? 
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A.  She  was  getting  older  and  her  health  was  not 
good  when  she  was  getting  older,  which  w^as  very 
reasonable. 

Q.     And  her  health  was  very  poor? 

A.  In  very  recent  years;  I  mean,  right  within 
three  or  four  years. 

Q.  Mrs.  Kendall,  do  you  recall  the  occasion  for 
executing  this  affidavit "? 

A.     No,  I  don't  remember  just  the  date  of  it. 

Q.  Well,  the  date,  Mrs.  Kendall,  is  April  30, 
1946,  as  shown  at  the  bottom,  you  appeared  before 
Mr.  Stone  and  swore  to  that. 

A.     This  is  the  same  time  that  my  brother 

Q.  Did  you  execute  this  affidavit  in  connection 
with  the  estate  tax  matter  then  pending  before  the 
Treasury  Department  *? 

A.  No,  I  don't  think  I  was  aware  of  it  then, 
definitely. 

Q.  All  right,  I  will  read  the  last  paragraph : 
*'This  affidavit  is  a  true  statement  of  facts  I  will 
testify  to  if  called  as  a  witness  in  the  matter  of  the 
determination  of  the  Federal  estate  tax  on  the  March 
24,  1928,  trust  of  Dell  Hinds  Higgins."  Does  that 
refresh  your  memor}^'? 

A.  That  was  not  done  in  the  terms  that  you  in- 
sinuate. 

Q.  Well,  I  will  ask  my  question.  Do  you  now 
recall  why  you  executed  this  affidavit? 

A.     I  guess,  I  think  so. 

Q.  You  also  recall  why  you  executed  it — Isn't 
it  a   fact   that   you   executed   this   affidavit   to   be 
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submitted   to   the    Treasury   Department   to   influ- 
ence the  estate  tax  result  in  your  mother's  estate? 

A.  It  was  not  to  influence  anyone.  It  was  not 
for  that  purpose. 

Q.  Did  you  read  the  affidavit  before  you  exe- 
cuted it? 

A.  Yes,  but  I  have  made  so  many  affidavits  and 
signed  so  many  papers  in  regard  to  all  this  that  I 
sometimes  lose  track  of  those  things. 

Q.  Was  that  affidavit,  at  the  time  that  you  exe- 
cuted it,  read  to  you?  [100]  A.     Yes. 

Q.  And  were  the  statements  contained  therein 
true  ?  A.     Yes. 

Q.     And  they  are  still  true?  A.     Yes. 

Q.  "Helen  B.  Kendall,  being  first  duly  sworn, 
deposes  and  says  that  she  is  the  daughter  of  Dell 
Hinds  Higgins  and  sister  of  Sydney  M.  Higgins,  who 
has  made  affidavit  as  to  the  facts  in  connection 
with  the  trust  made  by  my  said  mother,  March  24, 
1928 ;  that  the  statements  of  said  Sydney  M.  Higgins 
in  his  affidavit  as  to  the  reason  for  making  the 
irrevocable  trust  and  the  non-taxability  thereof,  are 
all  true  of  her  own  knowledge."  Do  you  affirm  that 
now  while  you  are  on  the  witness  stand?. 

A.  Well,  I  think  that  that  is  what  they  said  that 
was  correct. 

Q.  The  part  that  I  read  to  you  from  your  affi- 
davit, is  that  true? 

A.     Yes,  if  I  signed  it. 

Q.     Well,  you  did  sign  it?  ' 

A.     Yes,  I  did. 
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Q.     Then  it  is  true? 

A.     Well,  it  must  be,  if  I  signed  it. 

Q.  I  believe  you  testified  that  when  you  found 
this  bank  book  of  your  mother's,  you  also  found  a 
will  or  wills;  [101]  was  it  one  or  more  wills'? 

A.     I  didn't  find  any  wills. 

Q.  I  must  have  misunderstood  you,  but  I  under- 
stood when  you  were  going  through  the  trunk  you 
found  a  will. 

A.     No,  I  didn't  find  any  will. 

Q.  The  $5,000.00  that  was  paid  to  Mr.  Harrow, 
were  you  in  on  the  discussions  that  preceded  the 
pa\^ent  of  that  $5,000.00? 

A.     No,  because  I  was  in  Altadena. 

Q.  Do  you  know  whether  an  agreement  was  ob- 
tained from  him  in  writing  with  respect  to  that? 

A.     It  wasn't. 

Q.     It  was  not?  A.     No. 

Q.  Was  there  an  agreement  obtained  orally  from 
him  with  respect  to  that  $5,000.00? 

A.     I  didn't  hear  the  first  part. 

Q.  Was  there  any  agreement,  oral  or  otherwise, 
obtained  from  Mr.  Harrow  with  respect  to  that 
$5,000.00  payment?  A.     Not  that  I  know  of. 

Q.  Are  you  under  the  impression  that  the 
I  $5,000.00  was  paid  to  him  without  any  agreement 
whatsoever? 

A.  Well,  I  know  that  it  was  discussed  with  him 
by,  I  imagine,  Mr.  Cobb,  but  I  wouldn't  be  there, 
and  I  don't  [102]  know  whether  my  brother  was 
or  not,  but  it  was  paid  to  him,  I  do  know  that. 
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Q.  But  you  don't  know  whether  an  agreement 
was  obtained  or  what  the  provisions  of  it  were? 

A.  No,  I  don't  think  there  was  any.  He  just  was 
given  a  check. 

Q.  I  call  your  attention  to  this  bank  book  which 
is  in  evidence  as  Petitioner's  Exhibit  15  and  to  the 
fact  that  on  April  2nd,  1928,  $5,000.00  was  with- 
drawn. That  is  the  $5,000.00  that  went  to  Mr.  Har- 
row"? A.     That  is  right,  yes. 

Q.  On  that  same  day,  April  2nd,  1928,  $15,000.00 
was  withdrawn.  Do  you  know  w^hat  was  done  with 
that? 

A.     I  think  that  was  put  in  the  trust. 

Q.     That  is  the  money  that  went  into  the  trust? 

A.     Yes.  ■  ^ 

Q.  And  that  shows  that  together  with  some  in- 
terest that  was  applied,  the  following  da.v,  April 
3,  1928,  there  was  a  balance  left  in  the  account — 
the  interest,  incidentally,  was  $101.58 — and  that  left 
a  balance  in  the  account  of  $418.51,  and  that  was 
drawn  out  on  April  3.  Do  you  know  what  happened 
to  that?  A.     No,  I  don't. 

Q.  The  account  was  closed  out,  though,  on  that 
date,  wasn't  it?  [103] 

A.     I  don't  know,  but  it  looks  like  it. 

Q.  Now,  did  your  mother  have  any  discussion 
with  you  with  respect  to  the  closing  out  of  her  1)ank 
account  ? 

A.  Well,  I  don't  remember  whether  she  did  or 
not.    That  was  a  long  time  ago.  / 
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Q.  Did  she  say  anything  to  you  about  having 
to  put  her  house  in  order  ? 

A.     Just  exactly  what  do  you  mean  % 

Q.  I  mean,  did  she  discuss  with  you  the  fact 
that  she  was  now  free  of  all  worries,  that  she  had 
put  her  money  in  trust  and  had  completely  dis- 
posed of  her  finances  and  her  property  1 

A.  She  was  very  happy  that  it  was  done  in  a 
certain  sense,  and  in  another  way  mother  hated  to 
give  up  the  running  of  her  own  property,  but  she 
knew  it  was  the  best  thing  to  do  to  protect  herself. 

Q.  Isn't  it  a  fact  that  Mr.  Harrow  was  sepa- 
rated from  your  mother  on  and  after  the  15th  of 
March,  and  that  thereafter  he  never  saw  her  again? 

A.     I  just  can't  answer  that.    I  don't  know. 

Mr.  Melville:     No  more  questions. 

The  Court:     Any  redirect  examination"? 

Mr.  Stone:  I  would  like  to,  if  the  Court  please, 
renew  the  offer  of  the  Exhibits  16  and  17. 

The  Court:  Just  a  minute,  please,  Mr.  Stone. 
Have  [104]  you  any  more  questions'? 

Mr.  Stone:     I  have  none. 

The  Court:  Well,  I  have  one  or  two  questions. 
I  am  sorry.  I  thought  you  were  getting  ready  for 
redirect. 

You  said,  I  believe,  that  your  mother  was  in  a 
very  nervous  condition  about  the  time  that  this 
agreement  was  executed'? 

The  Witness:     Yes. 

The  Court:  How  did  that  nervousness  manifest 
itself? 
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The  Witness:     That  is  hard  to  say. 

The  Court:  Speak  up,  please,  so  these  gentle- 
men can  hear,  too. 

The  Witness:  She  just  wanted  us  to  keep  her 
and  she  said  she  was  just  frantic,  she  needed  some- 
body to  help  her  out  of  this  situation,  she  didn't 
know  which  way  to  turn,  and  of  course,  slie  was 
in  tears  a  great  deal  of  the  time. 

The  Court:  'Excuse  me.  One  manifestation  was 
that  she  was  crying  a  good  deal  of  the  time  ? 

The  Witness:     Yes,  she  was. 

The  Court :     What  else  do  you  know  *? 

The  Witness:  Well,  that  is  just  about  all,  just 
nervous,  you  know  how  people  are  when  they  are 
nervous,  they  go  to  pieces  and  they  cry. 

The  Court:  They  cry,  and  you  remember  some 
other  things.  Do  you  know  anything  about  her 
other  physical  symptoms'? 

The  Witness:     No. 

The  Court:  Do  you  know,  for  instance,  whether 
she  was  able  to  eat  anything'? 

The  Witness:  Of  course,  this  upset  her  diges- 
tion. 

The  Court:     It  did  upset  her  digestion'? 

The  Witness :     Yes,  it  did. 

The  Court:  Were  there  any  other  things,  phys- 
ical things,  that  happened  to  her? 

The  Witness :  No,  I  would  say  just  nervous  con- 
ditions like  that. 

The  Court:  You  say  nervous  conditions.  Her 
digestion,  that  is  a  physical  thing. 
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The  Witness:     Yes,  it  is;  that  is  physical. 

The  Court:  Now,  were  there  any  other  physical 
thini^s  ? 

The  Witness:  There  wasn't  anything  else  that 
I  can  think  of,  just  those  conditions  were  very 
aggravated. 

The  Court:     They  were  aggravated"? 

The  Witness:     Yes,  sure. 

The  Court:  Was  she  under  the  care  of  a  phy- 
sician during  this  time? 

The  Witness:  She  was  there,  yes,  after  this  epi- 
sode of  the  keys.  [106] 

The  Court:     After  the  episode  of  the  keys'? 

The  Witness:     Yes. 

The  Court :     For  how  long  after  that "? 

The  Witness:  Well,  it  was  just  a  day  or  two; 
well,  maybe  a  month  or  two,  something  like  that, 
and  then  she  left  the  sanitarium,  she  was  very 
much  better  after  she  was  free  of  everything. 

The  Court:  But  there  for  about  a  month  after 
the  episode  of  the  keys  she  w^as  under  the  constant 
care  of  a  physician,  is  that  right  ? 

The  Witness :     Yes,  she  was  there  about  a  month. 

The  Court:  I  say,  during  that  month  was  she 
under  the  care  of  a  physician? 

The  Witness:  Yes,  you  always  are,  you  know, 
anyway,  when  you  are  in  a  rest  home.  They  always 
have  resident  physicians  there. 

The  Court:  This  was  in  addition  to  that,  is  that 
right  f 

The  Witness:     Yes. 
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The  Court :     I  have  no  further  questions. 

The  Witness :  On  account  of  being — because  she 
had  a  cut,  of  course,  the  physician  had  to  attend  to 
the  cut  on  her  face. 

The  Court:  Well,  he  didn't  have  to  attend  to  the 
cut  on  her  face  for  a  month,  did  he?  [107] 

The  Witness:  Oh,  no.  No,  she  was  just  recov- 
ering from  her  nervousness  during  this  month, 
month  or  two,  I  am  not  certain  whether  it  was  a 
month  or  two. 

The  Court:     I  have  no  further  questions. 

The  Witness:     Pardon  me? 

The  Court:     I  say,  I  have  no  further  questions. 

Mr.  Stone:     No  further  questions. 

The  Court:     All  right. 
(Witness  excused.) 

Mr.  Stone:  I  would  like  to  renew  the  offer  of 
the  two  exhibits  marked  for  identification  No.  16, 
being  the  complaint  in  divorce  in  the  case  of  Har- 
row versus  Harrow,  and  No.  17,  the  commission 
to  take  testimony,  because  of  the  additional  reason 
that  the  divorce  decrees  have  been  entered,  that 
is,  as  furnishing  the  basis  on  which  the  decree 
was  entered,  and  also  furnishing  the  date  on  which 
the  separation  was  made  that  counsel  has  inquired 
about,  and  it  seems  to  me  the  others  here,  since  the 
decrees  have  been  offered  in  evidence  and  received, 
should  be  admissible. 

The  Court:  You  are  offering  them  to  prove  the 
facts  stated  therein,  is  that  right?  If  you  are  of- 
fering them  to  prove  that  there  was  a  petition,  I 
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would  accept  it  for  that  liiiiitecl  purpose,  but  it 
would  not  help  you  any,  because  it  would  not  show 
that  those  facts  are  true. 

Mr.  Stone:  I  am  offering  them  to  get  the  facts 
before  the  Court. 

The  Court:  You  want  to  get  the  facts  before 
the  record,  and  there  is  only  one  way  to  do  it,  and 
that  is  to  produce  these  people  as  witnesses.  That 
is  elementary,  isn't  it,  Mr.  Stone?  This  is  just  as 
much  hearsay  as  if  it  was  a  letter. 

Mr.  Stone :  Unless  it  is  part  of  the  same  transac- 
tion, which  I  think  it  is.  I  think  this  divorce 
and  the  trust  are  all  pavt  of  the  same  transaction, 
which  makes  it  admissible. 

The  Court :  I  don't  think  you  will  find  that  would 
make  it  admissible  under  the  rules  of  evidence  of 
the  Equity  Courts  of  the  District  of  Columbia, 
which  is  what  we  are  guided  by.  Same  ruling.  The 
objection  is  sustained. 

Mr.  Stone:  May  my  exception  be  noted,  please? 
The  petitioner  rests. 

The  Court:     Anything  for  respondent? 

Mr.  Melville:  Yes,  your  Honor.  Pursuant  to 
the  stipulation  of  the  parties,  I  at  this  time  offer 
the  origmal  of  the  Federal  estate  tax  return  as  our 
joint  Exhibit  1-A. 

The  Clerk:  You  have  joint  exhibits  up  to  14-N 
attached  to  the  stii)ulation. 

Mr.  Melville:  No,  the  stipulation  provided  that 
we  might  offer  those  now  and  I  am  now  offering 
it.  [109] 

The  Court:    As  1-A? 
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Mr.  Melville:     Yes,  your  Honor. 
The  Court:     I  take  it  there  is  no  objection? 
Mr.  Stone:     No  objection. 

The  Court:  It  will  be  received  and  marked  in 
evidence  1-A. 

(The  document  above-referred  to  was  re- 
ceived in  evidence  and  marked  Joint  Exhibit 
No.  1-A.) 

Mr.  Melville:  Your  Honor,  for  the  purpose  of 
establishing  what  I  tried  to  establish  by  cross-ex- 
amination without  being  able  to  do  so  satisfac- 
torily, that  Mr.  Harrow  and  the  decedent  in  this 
case  were  separated  on  or  about  March  15,  1928, 
and  for  that  purpose  only,  I  offer  the  certified  copy 
of  the  complaint  in  divorce. 

Mr.  Stone:  Well,  I  object  to  it  going  in  for 
that  purpose. 

The  Court:  Sustained.  If  you  gentlemen  can 
stipulate  to  that,  you  may  get  it  in  the  record  that 
way. 

Mr.  Melville:     Will  you  stipulate  to  that  fact? 

Mr.  Stone:  I  don't  know  it  to  be  a  fact  except 
as  I  see  it  in  the  record.   No,  I  can't. 

The  Court:  It  is  contained  in  a  document  that 
you  objected  to  going  in,  and  I  want  to  say  that  Mr. 
Stone  has  the  burden  of  proof  in  this  case  anyway. 
However,  if  you  can't  stipulate  it  and  you  object  to 
it,  the  objection  [110]  is  sustained.  Anything  fur- 
ther ? 

Mr.  Melville:     Respondent  rests. 

*     *     * 

Filed  Oct.  17,  1947,  T.C.U.S.  [Ill] 
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[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 
Opper,  Judge: 

This  proceeding"  was  brought  for  a  redetermina- 
tion of  a  deficiency  in  estate  tax  of  $29,009.69.  The 
deficiency  results  from  the  inclusion  in  decedent's 
gross  estate  of  the  value  of  a  trust  created  by  de- 
cedent on  March  24,  1928. 

The  questions  presented  are  whether  the  transfer 
of  March  24,  1928,  was  in  contemplation  of  death; 
whether  the  transfer  was  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  death,  within 
.the  meaning  of  Internal  Revenue  Code,  section 
811(c)  ;  and  whether  decedent  reserved  the  power 
to  alter,  amend,  revoke  or  terminate  the  trust,  within 
the  meaning  of  Internal  Revenue  Code,  section 
811(d). 

The  facts  were  i^resented  by  a  stipulation  of  the 
parties,  and  evidence  adduced  at  the  hearing.  Those 
facts  hereinafter  appearing  which  are  not  from  the 
stipulation  are  otherwise  found  from  the  record. 

Findings  of  Fact 
Dell  Hinds  Higgins,  the  decedent,  was  born  on 
May  31,  1869,  and  died  March  3,  1945.  At  the  time 
of  her  death  she  was  a  resident  of  the  County  of 
San  Diego,  California.  Petitioner  filed  a  Federal 
estate  tax  return  witli  the  collector  for  the  sixth 
internal  revenue  collection  district  of  California 
on  May  15,  1945.  The  return  so  filed  did  not  dis- 
close a  net  estate. 
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Decedent  and  her  two  sisters  had  been  the  bene- 
ficiaries of  the  estate  of  their  parents  which  in- 
ckided  a  building  in  Seattle,  Washington.  The 
estate  formed  a  corporation  called  Hinds  Estate, 
Incorporated,  to  operate  the  building,  and  decedent 
became  vice-president  of  that  corporation  at  a  salary 
of  $70  per  month. 

In  1887  decedent  married  Albert  Edward  Hig- 
gins. They  had  tw^o  children,  a  son,  Sydney  M. 
Higgins,  born  March  2,  1889,  and  a  daughter,  Helen 
B.  Higgins,  born  July  17,  1894.  Helen  was  married 
on  April  10,  1917,  to  Kenneth  Kendall.  Decedent's 
first  husband  died  in  1913.  Both  of  their  children 
are  still  living.  Sydney  has  three  children,  and 
Helen  has  one  child. 

Albert  Higgins  left  no  will  at  the  time  of  his 
death.  Both  Sydney  and  Helen  were  of  age  at 
that  time  and  never  claimed  any  share  of  the  estate 
which  went  in  its  entirety  to  decedent. 

In  about  1903  decedent  almost  died  of  pneumonia. 
In  1918  she  fell  and  injured  her  hip,  and  for  the 
remainder  of  her  life  she  was  not  able  to  walk  well. 

In  1919  decedent  met  Samuel  Harrow,  who  was 
employed  by  a  jewelry  firm  in  San  Diego.  Harrow 
was  not  married,  and  was  eight  or  nine  years  older 
than  decedent.  After  knowing  Harrow  for  six 
years  decedent  married  him  on  April  9,  1925.  De- 
cedent wanted  companionship  and  did  not  want  Har- 
row to  work.  After  they  were  married  he  resigned 
his  position  with  the  jewelry  firm  and  became  finan- 
cially dependent  upon  decedent.     Thereafter,  con- 
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troversies  arose  relating  to  money  matters.  Harrow 
plagued  and  harassed  decedent  for  money  and 
caused  her  to  become  highly  nervous.  She  became 
afraid  of  Harrow,  who  would  take  her  past  ceme- 
teries and  hospitals  and  tell  her  that  that  was  where 
he  was  going  to  put  her.  He  constantly  made  de- 
mands upon  her  for  money  and  kept  her  in  an 
agitated  mental  condition.  She  had  a  constant  fear 
that  Harrow  was  going  to  cause  her  death  in  order 
to  get  her  money. 

A  few  months  before  March  24,  1928,  when  de- 
cedent created  the  trust  here  in  question,  she  went 
to  Paradise  Valley  Sanitarium  at  National  City, 
near  San  Diego,  California.  She  desired  to  get 
away  from  Harrow. 

On  the  evening  of  March  19,  1928,  decedent's 
doctor  called  Sydney  and  requested  him  to  come  to 
the  sanitarium  inunediately  because  Harrow  had 
been  coming  there  frequently  and  disturbing  de- 
cedent by  making  demands  upon  her  for  advances 
of  money,  and  that  on  that  morning  decedent  had 
walked  downstairs  from  her  room  and  was  sitting 
out  in  the  front  garden  when  Harrow  came;  that 
while  he  was  conversing  with  her  he  suddenly 
stepped  off  a  few  feet  and  threw  a  bunch  of  keys 
at  decedent,  hitting  her  in  the  face.  The  keys  cut 
her.  Sydney  went  to  his  mother  at  once.  She  was 
in  a  very  nervous  conditions  and  seriously  ill.  When 
she  was  in  such  a  state  she  cried  frequently  and  her 
digestion  was  Tipset.  She  was  under  the  care  of  a 
physician  while  she  was  at  the  sanitarium. 
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She  left  the  sanitarium  within  a  month  or  two, 
having  improved  rapidly  after  she  created  the  trust, 
as  hereinafter  related. 

After  Sydney  and  decedent  talked  the  matter  over, 
Sydney  went  into  San  Diego  and  met  an  attorney 
whom  he  knew.  He  consulted  with  the  attorney 
on  the  problem  and  the  attorney  suggested  the  crea- 
tion of  a  trust  to  meet  the  situation.  Numerous 
conversations  were  had  between  decedent  and  her 
attorney.  Sydney  was  present  at  the  conferences. 
Decedent  expressed  her  intention  to  divest  herself 
of  all  her  property  and  in  such  a  manner  that  it 
would  not  be  subject  to  Federal  estate  tax.  In 
preparation  of  the  trust  agreement,  decedent,  Syd- 
ney, Helen,  and  the  attorney  discussed  the  making 
of  the  trust  absolutely  irrevocable,  in  order  that 
there  should  be  no  Federal  estate  tax  charge  against 
it,  and  the  attorney  prepared  the  trust  under  the 
law  then  in  force  and  advised  decedent  that  it  would 
not  be  subject  to  estate  tax. 

Sydney  and  Helen  were  interested  in  the  prop- 
erty and  felt  that  part  of  it  belonged  to  them  since 
it  had  been  left  by  their  father.  Decedent  willingly 
recognized  this  fact  in  making  provision  in  the  trust 
for  the  children. 

The  entire  matter  was  handled  expeditiously,  and 
on  March  24,  1928,  decedent  executed  the  trust  in- 
strument. During  this  time  decedent  was  seriously 
ill,  but  she  made  no  remarks  of  expecting  death  or 
being  near  death. 

Decedent  was  a  good  business  woman  and  did  not 
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want  to  sign  the  trust  since  she  realized  that  by 
doing  so  she  would  lose  complete  control  of  her 
property.  However,  she  felt  it  was  the  only  way  to 
get  free  from  the  demands  of  Harrow  and  to  pre- 
vent him  from  obtaining  any  part  of  her  property. 
Decedent  transferred  everything  she  owned  to  the 
trust,  except  her  car,  jewelry,  and  her  salary  of  $70 
per  month  as  president  of  the  Hinds  Estate,  In- 
corporated, and  $5,418.51  of  her  savings  account 
with  the  Southern  Trust  and  Commerce  Bank  of 
San  Diego,  $15,000  being  drawn  from  this  account 
and  placed  in  the  trust.  Of  the  balance,  $5,000  was 
withdrawn  and  paid  to  Harrow  as  a  property  set- 
tlement in  connection  with  the  divorce  action  w^hich 
he  was  bringing. 

The  Bank  of  Italy  National  Trust  and  Savings 
Association  was  named  trustee  of  the  trust.  Its 
duties  and  powers  as  trustee  included  the  follow- 
ing: 

a.  The  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
Trust  Estate  and  shall  invest  and  reinvest  all  funds 
of  the  Trust  Estate  in  such  manner  as  to  produce 
the  largest  net  income  consistent  with  a  high  de- 
gree of  safety;  all  investments  shall  be  on  such  se- 
curity or  in  such  securities  as  may  be  lawful  for 
the  investment  of  the  funds  of  savings  banks  in 
the  State  of  California;  the  Trustee  shall  act  with 
deligence  to  so  hold  and  manage  the  Trust  Estate 
and  the  property  and  funds  of  the  Trust  Estate  that 
the  net  income  of  the  Trust  Estate  shall  be  as  large 
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as  possible  within  the  limit  of  the  restrictions  here- 
inbefore set  forth. 


e.  In  the  event  that  legal  service  or  legal  advice 
may  be  necessary  in  order  to  preserve  or  protect 
the  Trust  Estate  the  sole  right  to  select  and  appoint 
the  attorney  or  attorneys  to  represent  the  Trust 
Estate  shall  be  in  any  two  of  the  following  persons, 
to  wit:  (1)  The  Trustor;  (2)  Helen  B.  Kendall; 
and  (3)  Sydney  M.  Higgins;  after  the  death  of  the 
Trustor  such  right  to  appoint  and  select  such  at- 
torney or  attorneys  shall  be  in  the  said  Helen  B. 
Kendall  and  Sydney  M.  Higgins,  or  the  survivor 
of  them. 

f.  The  Trustee  shall  pay  out  of  the  corpus  of 
the  Trust  Estate  the  funeral  expenses  of  the 
Trustor,  upon  the  death  of  Trustor,  the  Trustee 
shall  also  pay  out  of  the  corpus  of  the  Trust  Estate 
all  inheritance  and  estate  taxes  owing  by  the  estate 
of  the  Trustor  or  by  the  beneficiaries  herein  desig- 
nated upon  the  death  of  Trustor. 

With  respect  to  the  current  net  income,  the  trust 
indenture  provided  as  follows: 

5.  During  the  continuance  of  this  trust  the  net 
income  of  the  Trust  Estate  remaining  after  payment 
of  the  costs  and  expenses  of  the  administration  and 
management  of  this  Trust  shall  be  paid  by  the 
Trustee  as  follows: 

A.     During  the  lifetime  of  the  trustor: 

a.  Seventy-five  Dollars  ($75)  per  month  to  Helen 
B.  Kendall,  or  if  she  be  dead  to  her  is^ue  by  right 
of  representation. 
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b.  Seventy-five  Dollars  ($75)  per  month  to  Syd- 
ney M.  Higgins,  or  if  he  be  dead  to  his  issue  by 
right  of  representation. 

c.  The  entire  balance  of  the  net  income  of  the 
Trust  Estate  to  the  Trustor. 

B.     After  the  death  of  the  Trustor: 

In  equal  shares  to  Helen  B.  Kendall  and  Sydney 
M.  Higgins;  in  the  event  of  the  death  of  either  of 
said  beneficiaries  then  the  share  of  such  beneficiary 
shall  be  paid  to  the  issue  of  such  deceased  bene- 
ficiary by  right  of  representation. 

Sydney  and  Helen  have  each  been  receiving  monthly 
payments  as  above  provided. 

By  its  terms  the  trust  is  to  terminate  upon  the 
death  of  decedent  and  both  of  her  children,  at  which 
time  the  corpus  is  to  be  distributed  one-half  to  the 
issue  of  Sydney  and  one-half  to  the  issue  of  Helen 
hy  right  of  representation.  Failing  issue  of  either, 
the  entire  corpus  is  to  go  to  the  issue  of  the  other. 
Failing  issue  of  both,  the  corpus  is  to  go  to  the  heirs 
at  law  of  Sydney  and  Helen. 

The  trust  is  declared  to  be  irrevocable.  However, 
the  trustor  during  her  lifetime  reserved  the  right 
from  time  to  time  to  appoint  a  new  and  different 
trustee  being  restricted  only  to  an  incorporated  trust 
company  authority  to  do  a  trust  business  in  the 
State  of  California.  In  accordance  with  that  re- 
served power  decedent  twice  changed  the  trustee. 

Paragraph  7  of  the  trust  indenture  provides  as 
follows : 

If  it  should  happen  during  the  continuance  of  this 
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trust  that  the  net  income  of  the  Trust  Estate  is  in- 
sufficient to  adequately  provide  for  the  comfort, 
well-being  or  education  of  any  of  the  beneficiaries 
of  this  trust,  and  if  such  beneficiary  has  no  other 
means  sufficient  for  the  purpose,  then  upon  rep- 
resentation and  proof  of  such  facts  to  a  court  of 
competent  jurisdiction  and  upon  the  order  of  such 
court  resort  may  be  had  to  the  corpus  of  the  Trust 
Estate  to  the  extent  necessary  to  relieve  the  situa- 
tion, and  any  amounts  so  paid  out  of  the  corpus  of 
the  Trust  Estate  shall  be  charged  to  the  respective 
share  of  the  particular  beneficiary  receiving  such 
amounts. 

Decedent's  marriage  to  Harrow  was  terminated 
by  a  final  decree  of  divorce  issued  July  6,  1929.  On 
August  30,  1929,  decedent  had  her  name  changed 
back  to  Higgins. 

Early  in  1941  decedent  desired  to  alter  or  amend 
the  trust  indenture  so  as  to  relieve  the  trustee  of  the 
restrictions  contained  in  subparagraph  a  of  para- 
graph 3,  supra,  which  respect  to  investing  the  trust 
funds  "in  such  securities  as  may  be  lawful  for  the 
investment  of  the  funds  of  savings  banks  in  the 
State  of  California."  Therefore,  decedent  had  her 
two  children,  Sydney  and  Helen,  join  her  in  filing 
with  the  Superior  Court  of  the  State  of  California, 
on  February  6,  1941,  a  document  captioned  "Com- 
plaint for  Declaration  of  Rights  under  Trust  In- 
denture and  for  Equitable  Relief. ' '  The  trustee  was 
named  defendant.  In  the  complaint  it  was  alleged 
that  decedent  "did  not  and  could  not  anticipate  the 


'.M 


C oynmissioner  of  Internal  Revenue  121 

economic  changes  that  have  taken  place  since  March 
24,  1928,  upon  which  said  date  said  Trust  was  estab- 
lished" and  as  a  consequence  the  income  from  the 
restricted  investments  would  probably  be  so  small 
that  an  application  to  the  Court  for  invasion  of 
corpus  under  paragraph  7,  supra,  would  be  required. 

The  trustee-defendant  filed  an  answer  on  Feb- 
ruary 25,  1941,  in  which  substantially  all  of  the 
allegations  of  fact  contained  in  the  complaint  were 
admitted  and  in  which  the  trustee  joined  decedent 
in  praying  for  such  decision  and  judgment  as  the 
Court  considered  proper  in  the  premises.  On  March 
13,  1941,  the  Court  entered  its  decree  changing  sub- 
paragraph a  of  paragraph  3  of  the  trust  indenture 
to  read  as  follows: 

a.  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
Trust  Estate,  and  shall  invest  and  reinvest  all  funds 
of  the  Trust  Estate  in  such  manner  as  to  produce 
the  largest  net  income  consistent  with  a  high  degree 
of  safety;  all  investments  hereafter  from  time  to 
time  made  by  the  Trustee  shall  be  in  bonds,  whether 
the  same  be  lawful  for  the  investment  of  funds  of 
savings  banks  in  California  or  not,  and  in  such  pre- 
ferred and/or  conmion  stocks  as  the  Trustee  may 
from  time  to  time  select;  the  Trustee  shall  act  with 
diligence  and  shall  so  hold  and  manage  the  trust 
estate  and  the  property  and  funds  composing  the 
same  that  the  net  income  of  the  Trust  Estate  shall 
be  as  large  as  possible  within  the  limits  of  the  re- 
strictions hereinabove  set  forth. 
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The  form  of  the  court  decree  entered  March  13, 
1941,  "did  not  truly  express  the  agreement  of  the 
parties"  so,  on  April  19,  1941,  decedent  again  went 
to  court,  this  time  filing  a  ''Notice  of  Motion  to  Va- 
cate and  Set  Aside  Judgment  and  Enter  Judgment 
in  Lieu  Thereof."  On  April  21,  1941,  the  Court  en- 
tered another  decree  again  changing  subparagraph 
a  of  paragraph  3  of  the  trust  indenture  to  read  as 
follows : 

a.  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
estate,  and  shall  invest  and  reinvest  all  funds  of  the 
trust  estate  in  such  manner  as  to  produce  a  reason- 
ably high  net  income,  for  which  purpose  the  Trustee 
may  make  any  investments  which  are  of  medium  or 
higher  grade;  all  investments  hereafter  from  time 
to  time  made  by  tTie  Trustee  shall  be  in:  bonds, 
mortgages,  and/or  trust  deed  notes,  secured  by  im- 
proved real  estate  (whether  the  same  be  lawful  for 
the  investment  of  funds  of  savings  banks  in  Cali- 
fornia or  not),  and/or  in  such  ipretevTed  and/or 
common  stocks  as  the  Trustee  may  select,  and  wdthin 
the  investment  limitations  above  set  forth. 

On  May  27,  1943,  decedent  petitioned  the  Court 
for  an  order  authorizing  and  directing  the  trustee 
to  pay  to  her  the  sum  of  $300  per  month  out  of 
income,  if  available,  otherwise  out  of  corpus.  The 
petition  stated  in  part  that  the  estimated  available 
income  of  $225  per  month  for  the  succeeding  twelve 
months  "is  insufficient  to  adequately  provide  for 
her  comfort  and  well-being,  and  that'  she  has  no 
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other  means  of  support  or  other  income."  No  one 
appeared  to  oppose  the  granting  of  the  relief  prayed 
for  and  on  June  11,  1943,  the  Court  entered  its  order 
authorizing  and  directing  the  trustee  to  make  the 
payment  of  $300  per  month  "paying  thereon  the 
net  income  from  said  trust  and  in  addition  thereto 
such  part  of  the  corpus  of  the  trust  estate  as  may 
be  necessary  to  make  such  monthly  payments  until 
the  further  order  of  this  Court." 

On  October  25,  1943,  decedent  filed  with  the  Court 
a  Petition  for  Order  Allowing  Additional  Payment 
from  Corpus  of  Trust.  The  petition  stated  in  part 
that  in  previously  petitioning  the  Court  for  $300 
per  month,  a  payment  of  $75  per  month  to  her 
chauffeur  had  been  overlooked  so  that  the  net  in- 
come available  to  her  amounted  to  only  $225  per 
month;  furthermore,  in  the  past  sixty  days,  due  to 
the  pending  liquidation  of  Hinds  Estate,  Incorpo- 
rated, for  salary  of  $70  per  month  as  vice-president 
had  been  discontinued.  In  praying  for  an  order  au- 
thorizing and  directing  the  trustee  to  pay  her  $445 
per  month  ($300  plus  $75  plus  $70  out  of  income,  if 
available,  otherwise  out  of  corpus),  decedent  stated 
in  her  petition  as  follows : 

That  the  whole  of  said  trust  estate  was  set  up 
out  of  petitioner's  own  funds  and  for  her  benefit 
and  support;  that  she  is  over  seventy  years  of  age, 
and  has  need  of  the  comforts  it  can  give  her  as 
never  before. 

On  November  19,  1943,  decedent  filed  with  the 
Court  an  Amendment  to  Petition  for  Order  Allow- 
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ing  Additional  Payment  from  Corpus  of  Trust  in 
which  the  prayer  of  her  petition  filed  on  October 
25,  1943,  was  amended  to  read  as  follows: 

Wherefore,  petitioner  prays  for  an  order  of  Court 
authorizing  and  directing  the  First  National  Trust 
&  Savings  Bank  of  San  Diego,  as  Trustee,  to  pay 
to  petitioner  or  her  order  as  Trustor  under  said 
Trust  Indenture,  or  in  case  of  her  illness  or  incom- 
petence, to  pay  the  same  for  her  benefit  for  her 
support  and  maintenance,  the  sum  of  Four  Hundred 
and  Forty-five  ($445.00)  Dollars  per  month,  paying 
the  same  out  of  the  net  income  available  for  said 
purpose,  but  if  said  income  is  insufficient  to  pay 
said  sum,  then  out  of  the  balance  of  the  corpus  of 
said  trust  estate. 

On  the  same  day,  November  19,  1943,  there  being 
no  one  appearing  in  opposition  to  the  petition,  the 
Court  entered  its  order  authorizing  and  directing 
the  trustee  to  make  payments  as  prayed  for  in  the 
petition  of  October  25,  1943,  as  amended  on  No- 
vember 19,  1943. 

Pursuant  to  the  Court  orders  of  June  11,  1943, 
and  November  19,  1943,  the  trustee  paid  to  decedent 
out  of  corpus  of  the  trust  the  following  amounts : 

1943  (subsequent  to  Tune  11)  $    624.06 

1944  1,175.17 

1945  (prior  to  decedent's  death 

on  March  3)  130.25 

Total  payments  out  of  corpus  |1, 929.48 

All  of  the  Court  proceedings  detailed  above  were 
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uncontested.  Except  for  the  original  petition  to 
alter  or  amend  the  trust,  in  which  decedent  was 
joined  by  her  two  children,  decedent  alone,  through 
her  attorney,  filed  all  subsequent  petitions,  although 
the  names  of  the  children  apj^ear  in  the  captions. 
Neither  of  the  children  ever  requested  an  increase 
in  their  monthly  payments  of  $75  each  from  the 
trust ;  nor  did  they  ever  petition  the  Court  for  pay- 
ments out  of  corpus.  No  corpus  was  ever  used  for 
the  benefit  of  either  of  the  two  children. 

Subsequent  to  the  death  of  decedent,  there  was 
paid  out  of  the  corpus  of  the  trust  estate  the  fol- 
lowing items: 

4/10/45 — Bradley-Wollman  Mortuary  fu- 
neral expenses  $   574.94 

8/22/45— W.  S.  Heller,  County  Treasurer 
California  State  Inheritance 
Tax  in  matter  of  Estate  of  Dell 
Hinds  Higgins,  deceased,  per  or- 
der of  fixing  Inheritance  Tax 
dated  8-1-45  $3,262.44 

In  the  Federal  estate  tax  return  the  funeral  ex- 
penses in  the  amount  of  $574.94  were  included  in 
the  total  deductions  claimed  of  $2,477.38. 

The  property  comprising  the  trust  estate  on  the 
date  of  decedent's  death  consisted  of  bonds,  pre- 
ferred and  common  stock,  and  $1,539.81  in  cash, 
making  an  aggregate  total  of  $188,302.40. 

At  the  time  of  her  death  decedent  owned  only 
her  car,  her  jewelry,  and  cash  in  the  amount  of 
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$1,980.27.    Decedent's  last  will,  dated  April  8,  1940, 
reads  as  follows: 

I  give  to  my  daughter  Helen  B.  Kendall  all  my 
clothes,  ornaments,  everything  in  my  home,  except 
the  jewelry  I  have  already  willed  to  others — for  her 
to  take  and  keep  as  her  own.  All  my  things  in 
Helen's  home  are  to  be  hers  also. 

Opinion 
As  to  the  portion  of  the  trust  from  which  decedent 
reserved  the  right  to  the  income  for  her  life,  there 
can  now  be  no  doubt  of  the  includibility  in  the  gross 
estate,  notwithstanding  that  the  trust  was  created 
prior  to  1931.  Commissioner  v.  Estate  of  Church, 
.  . .  U.  S.  .  .  .   (January  17,  1949). 

Inclusion  of  the  balance  is  required  under  the 
principle  that  decedent's  right  to  have  the  corpus 
invaded — an  opportunity  of  which  she  actually 
availed  herself  on  several  occasions — "postponed 
the  complete  and  ultimate  transfer  of  the  trust 
corpus  until  or  after  the  decedent's  death,"  under 
the  principle  of  such  cases  as  Estate  of  Virginia 
H,  West,  9  T.  C.  736,  739.  See  also  Estate  of 
Norma  P.  Durant,  41  B.T.A.  462.  And  whatever 
doubt  there  may  have  been  that  such  an  invasion 
affecting  only  a  part  of  the  estate  might  be  too  in- 
significant to  justify  taxing  all  of  it  must  now  yield 
to  the  principle  enunciated  in  Estate  of  Spiegel  v. 
Commissioner,  ...  U.  S.  ...   (January  17,  1949). 

Our  conclusion  that  the  trust  is  taxable  as  part 
of  decedent's  estate  for  the  reasons  given  eliminates 
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the  necessity  of  considering  the  alternative  conten- 
tion of  a  transfer  in  contemplation  of  death. 

Decision  will  be  entered  for  the  respondent. 

Received  Feb.  7,  1949. 

[Entered]:     Feb.  16,  1949. 
[Seal] 


The  Tax  Court  of  the  United  States 

Washington 

Docket  No.  10891 

ESTATE  OF  DELL  HINDS  HIGGINS,  De- 
ceased, SYDNEY  M.  HIGGINS,  Executor, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandmn  Findings  of  Fact  and 
Opinion,  entered  February  16,  1949,  it  is 

Ordered  and  Decided :  That  there  is  a  deficiency 
in  estate  tax  of  $29,009.69. 

[Seal]        /s/  CLARENCE  OPPER, 

Judge. 

[Entered]  :    Feb.  17,  1949. 

[Served]:     Feb.  17,  1949. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

T.  C.  Docket  No.  10891 

ESTATE  OF  DELL  HINDS  HIGGINS,  DE- 
CEASED, SYDNEY  M.  HIGGINS,  EXECU- 
TOR, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  TO  REVIEW  DECISION  OF  THE 
TAX  COURT  OF  THE  UNITED  STATES 
AND  ASSIGNMENT  OF  ERRORS 

To:  the  Honorable,  the  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

Sydney  M.  Higgins,  Executor  of  the  Estate  of  Dell 
Hinds  Higgins,  Deceased,  petitioner  in  this  cause, 
by  George  H.  Stone  and  Wm.  D.  Morrision,  counsel, 
hereby  files  his  petition  for  a  review  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  of 
the  Memorandum  Findings  of  Fact  and  Opinion, 
and  Decision,  by  The  Tax  Court  of  the  United 
States  entered  February  16,  1949,  and  February  17, 
1949,  respectively,  Docket  No.  10891,  determining 
a  deficiency  in  petitioner's  United  States  Estate 
Tax  in  the  sum  of  $29,009.69  and  respectfully 
shows : 
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I. 

Venue 

This  petition  for  review  is  filed  pursuant  to  pro- 
visions of  Section  1141  and  Section  1142  of  the  In- 
ternal Revenue  Code. 

The  petitioner,  Sydney  M.  Higgins,  Executor  of 
the  Estate  of  Dell  Hinds  Higgins,  Deceased,  filed 
Form  706  United  States  Estate  Tax  Return,  date 
of  death  March  3,  1945,  with  the  Collector  of  In- 
ternal Revenue  of  the  Sixth  District  of  California, 
which  district  includes  the  County  of  San  Diego, 
which  was  the  residence  of  the  decedent;  that  sub- 
sequent to  the  decision  of  The  Tax  Court  of  the 
United  States,  entered  February  17,  1949,  the  pe- 
titioner, in  lieu  of  bond  or  undertaking  and  to  stop 
interest  from  accruing  in  connection  with  the  de- 
ficiency claimed,  paid  to  the  aforesaid  Collector,  on 
or  about  March  16,  1949,  the  sum  of  $29,009.69  tax, 
together  wdth  interest  in  the  sum  of  $4,849.45,  mak- 
ing a  total  payment  to  the  said  Collector  of  $33,- 
859.14. 

II. 

Nature  of  the  Controversy 

On  May  13,  1946,  the  petitioner  herein  filed  with 
The  Tax  Court  of  the  United  States,  pursuant  to 
the  provisions  of  the  Internal  Revenue  Code,  his 
petition  and  subsequently  his  amended  petition  re- 
questing the  redetermination  of  the  deficiency  of 
United  States  Estate  Tax,  date  of  death  March  3, 
1945,  in  the  sum  of  $29,009.69,  as  shown  by  official 
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notice  of  deficiency  mailed  by  the  respondent  to  the 
petitioner  under  date  of  March  20,  1946. 

The  respondent  filed  his  answer  to  the  amended 
petition  June  24,  1946,  admitting  the  jurisdictional 
facts  but  generally  denying  all  of  the  other  allega- 
tions of  the  amended  petition. 

The  amended  petition  to  The  Tax  Court  of  the 
United  States  herein  in  substance  alleges  that: 

(a)  A  trust  indenture  dated  the  24th  day  of 
March,  1928,  was  made  and  entered  into  by  Dell 
M.  Harrow,  who  later  became  known  as  Dell  Hinds 
Higgins,  trustor  (now  deceased),  and  the  Bank  of 
Italy  National  Trust  and  Savings  Association,  sub- 
sequently The  First  National  Trust  and  Savings 
Bank  of  San  Diego,  California,  became  trustee 
imder  the  said  trust  indenture. 

The  trustor  (now  deceased)  did  by  the  said  in- 
denture irrevocably  divest  herself  without  reversion 
of  the  corpus  of  the  property  transferred  to  the 
trustee. 

(b)  The  petitioner  contends  the  decedent,  who 
was  approximately  59  years  of  age  at  the  date  of 
the  trust  indenture,  which  was  March  24,  1928,  was 
in  good  health,  did  not  make  the  gift  or  transfer 
the  property  in  contemplation  of  death,  the  trust 
was  made  for  a  reason  connected  with  life,  and  she 
lived  to  the  age  of  about  76  years,  which  was  ap- 
proximately 17  years  after  the  trust  indenture  was 
entered  into. 

(c)  The  petitioner  contends  that  no  part  of  the 
corpus  of  the  trust  created  by  decedent  March  24, 
1928,  as  valued  at  date  of  death,  in  the  sum  of 


Commissioner  of  Internal  Revenue  131 

$188,302.40,  should  be  included  as  a  part  of  either 
the  gross  or  net  Estate  of  Dell  Hinds  Higgins,  De- 
ceased. 

(d)  The  petitioner  contends  that  the  transfer  of 
the  property  as  set  out  in  the  said  trust  indenture 
of  March  24,  1928,  which  by  its  terms  was  irre- 
vocable, fully,  comiDletely,  and  without  reversion, 
divested  the  trustor  of  the  property  transferred 
during  her  lifetime,  was  not  made  in  contemplation 
of  death  and  w^as  not  intended  to  take  effect  in  pos- 
session or  enjoyment  at  decedent's  death  but  was 
effective  at  the  date  of  the  trust  indenture,  namely, 
March  24,  1928,  and  that  the  value  of  the  property 
in  controversy  in  the  sum  of  $188,302.40,  does  not 
come  wdthin  the  provisions  of  Section  811(c)  as 
was  erroneously  determined  by  the  Commissioner. 

(e)  The  petitioner  contends  that  the  trustor 
(now  deceased)  did  not  reserve  unto  herself  the 
power  to  alter,  amend,  revoke,  or  terminate  the 
trust,  that  on  March  24,  1928,  the  trustor  fully, 
completely,  and  without  reversion  divested  herself 
of  the  property  in  controversy  valued  at  date  of 
decedent's  death  at  $188,302.40,  and  the  said  trust 
is  not  subject  to  inclusion  in  either  the  net  or  gross 
estate  under  the  provisions  of  Section  811(d)  as 
was  erroneously  determined  by  the  Commissioner. 

(f)  The  petitioner  contends  that  the  decedent 
transferred  the  property,  which  at  the  time  of  her 
death  was  valued  by  the  Commissioner  at  |188,- 
302.40,  fully,  completely,  and  without  reversion  and 
at  the  date  of  the  transfer  which  was  March  24, 
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1928,  neither  Section  811(c)  nor  811(d)  of  the  In- 
ternal Revenue  Code  had  at  that  time  been  enacted 
by  Congress.  The  Commissioner  erroneously  con- 
strued the  aforesaid  sections  of  the  Code  as  ap- 
plicable to  the  value  of  the  trust  property  at  the 
date  of  the  decedent's  death  and  erroneously  deter- 
mined a  deficiency  of  estate  tax  liability  of  $29,- 
009.69. 

(g)  The  petitioner  contends  the  inclusion  of  the 
value  of  the  trust  property  in  either  the  net  or  gross 
value  and  the  determination  of  a  deficiency  of  estate 
tax,  or  the  assessment  of  a  tax  thereon,  is  erroneous 
on  the  part  of  the  Commissioner  and  is  contrary  to 
the  Fifth  and  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  of  America. 

The  Commissioner  of  Internal  Revenue  deter- 
mined the  Estate  Tax  deficiency,  $29,009.69,  by  in- 
cluding in  the  gross  estate  the  corpus  of  a  certain 
trust  created  by  decedent,  March  24,  1928,  and 
valued  at  the  date  of  death,  March  3,  1945,  in  the 
ai^ount  of  $188,302.40  on  (any  one  of)  the  follow- 
ing grounds: 

(1)  It  represented  an  inter  vivos  transfer  made 
in  contemplation  of  death  within  the  meaning  of 
Section  811(c)  of  the  Internal  Revenue  Code. 

(2)  It  represented  an  inter  vivos  transfer  in- 
tended to  take  effect  in  possession  or  enjoyment  at 
or  after  the  decedent's  death  within  the  meaning  of 
Section  811(c)  of  the  Internal  Revenue  Code. 

(3)  The  decedent  reserved  the  power  to  alter, 
amend,  revoke,  or  terminate  the  trust  within  the 
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meaning  of  Section  811(d)  of  the  Internal  Revenue 
Code. 

On  September  22,  1947,  tlie  cause  was  heard  be- 
fore Honorable  Clarence  V.  Opper,  Jvidge,  Divi- 
sion 14,  of  The  Tax  Court  of  the  United  States, 
sitting  at  Los  Angeles,  California.  Petitioner  and 
respondent  each  filed  an  opening  brief  and  each, 
filed  a  reply  brief  and  the  cause  was  submitted  for 
decision.  The  Tax  Court  of  the  United  States  en- 
tered its  Memorandum  Findings  of  Fact  and  Opin- 
ion February  16,  1949,  and  the  final  Order  and  the 
final  Order  and  Decision  was  entered  February  17, 
1949,  finding  a  deficiency  of  $29,009.69. 

III. 

Designation  of  the  Court  of  Review 
The  said  petitioner  being  aggrieved  by  the  Mem- 
orandum Findings  of  Fact  and  Opinion,  and  Order 
and  Decision  of  The  Tax  Court  of  the  United 
States  desires  a  review  thereof,  pursuant  to  the 
provisions  of  the  Internal  Revenue  Code,  by  the 
United  States  Court  of  Ai)peals  for  the  Ninth 
Circuit,  within  which  Circuit  is  located  the  office 
of  the  Collector  of  Internal  Revenue  of  the  Sixth 
District  of  California  to  whom  the  said  petitioner 
made  his  United  States  Estate  Tax  Return,  date 
of  death,  March  3,  1945. 

IV. 

Assignment  of  Errors 
Now  Comes  the  j)etitioner,  Sydney  M.  Higgins, 
Executor  of  the  Estate  of  Dell  Hinds  Higgins,  De- 
ceased, and  assigns  as  errors  in  the  Memorandum 
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Findings  of  Fact  and  Opinion,  and  Order  and  De- 
cision, the  following  acts  and  omissions  of  The  Tax 
Court  of  the  United  States: 

(1)  The  Findings  of  Fact  of  The  Tax  Court  are 
not  supported  by  the  evidence; 

(2)  The  failure  to  hold  the  transfer  of  the 
corpus  of  the  trust  of  March  24,  1928,  was  an  inter 
vivos  transfer,  and  not  made  in  contemplation  of 
death ; 

(3)  The  failure  to  hold  that  the  transfer  was 
inter  vivos  and  was  intended  to  take  effect  in  pos- 
session or  enjoyment  at  the  time  it  was  made, 
namely,  March  24,  1928,  within  the  meaning  of  In- 
ternal Revenue  Code,  Section  811(c); 

(4)  The  failure  to  hold  that  the  decedent  did 
not  reserve  the  power  to  limit,  amend,  transfer,  or 
revoke  the  trust  within  the  meaning  of  the  Internal 
Revenue  Code,  Section  811(d)  ; 

(5)  The  failure  to  determine  that  the  transfer 
of  the  gift  was  made  prior  to  March  3,  1931,  and 
the  value  of  the  property  of  the  trust  was  for  that 
reason  not  subject  to  estate  tax; 

(6)  The  failure  to  hold  that  said  gift  was  made 
for  a  purpose  connected  with  life :  namely,  to  divest 
herself  of  the  property  so  that  her  then  husband 
could  not  get  it  and  for  that  reason  not  subject  to 
estate  tax ; 

(7)  The  failure  to  find  that  the  gift  could  not 
have  been  made  in  contemplation  of  death  as  the 
trustor  was  in  normal  health  at  the  time  the  trust 
was  created,  March  24,  1928,  and  live(i  seventeen 
years  thereafter; 

(8)  The  failure  to  find  that  the  property  of  the 
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trust  was  not  subject  to  estate  tax  pursuant  to  Sec- 
tion 811(c)  and/or  Section  811(d)  of  the  Internal 
Revenue  Code  as  both  sections  became  effective 
subsequent  to  the  elfective  date  of  the  trust,  March 
24,  1928,  were  not  retroactive  and  for  that  reason 
the  Decision  was  contrary  to  the  Fifth  and  to  the 
Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  of  America; 

(9)  The  failure  to  find  the  Trustor  did  not  re- 
tain a  string  on  the  corpus  of  the  trust  property; 

(10)  The  failure  to  hold  that  there  was  no  pos- 
sibility of  the  trust  property  reverting  to  the 
trustor ; 

(11)  The  failure  to  determine  the  trustor  only 
reserved  a  part  of  the  income  of  the  trust  property 
to  herself  as  a  definite  amount  of  the  income  was 
at  the  time  the  trust  was  created  given  to  her  daugh- 
ter Helen  and  her  son  Sydney ; 

(12)  The  failure  to  find  the  trust  indenture  was 
irrevocable  and  the  trust  property  passed  com- 
pletely out  of  the  control  of  the  trustor; 

(13)  The  failure  to  hold  the  trustor's  estate 
possessed  no  right  or  interest  in  the  trust  property 
at  the  time  of  the  trustor's  death  as  the  transfer  of 
the  trust  property  passed  on  March  24,  1928,  at  the 
time  the  trust  was  created. 

Wherefore  petitioner  prays  that  said  errors  be 
corrected  and  that  the  judgment  and  findings  of 
The  Tax  Court  of  the  United  States  be  reversed  and 
that  judgment  be  entered  for  the  ])etitioner  for  the 
estate  tax  and  the  interest  thereon  which  has  been 
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paid  to  the  said  Collector  in  the  total  sum  of  $33))- 
859.14,  together  with  interest  thereon  from  and  after 
the  date  of  payment  thereof. 

ESTATE  OF  DELL  HINDS 

HIGGINS, 

Deceased. 

By  /s/  SYDNEY  M.  HIGGINS, 

Executor. 

/s/  GEORGE  H.  STONE, 

Counsel  for  Petitioner. 
/s/  WM.  D.  MORRISON, 

Counsel  for  Petitioner. 
State  of  California, 
County  of  Marin — ss. 

Sydney  M.  Higgins,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  Executor  of  the  Estate 
of  Dell  Hinds  Higgins,  Deceased ;  that  as  such  Exe- 
cutor he  is  the  petitioner  above  named;  that  he  has 
read  the  foregoing  Petition  and  knows  the  contents 
thereof  and  that  the  same  is  true  of  his  own  knowl- 
edge and  belief,  except  as  to  the  matters  which  are 
therein  stated  upon  his  information  or  belief  and 
as  to  those  matters  that  he  believes  it  to  be  true. 
/s/  SYDNEY  M.  HIGGINS. 
Subscribed  and  sworn  to  before  me  this  sixth 
day  of  May,  1949. 

[Seal]         /s/  ARNOLD  WARE  JONES, 
Notary  Public  in  and  for  the  County  of  Marin, 
State  of  California. 
My  Commission  Expires  December  17,  1950. 
Received  May  11,  1949,  T.C.U.S. 
Filed  and  Docketed  May  11,  1949,  T.C.U.S. 
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[Title  of  Court  of  Ap2:)eals  and  Cause.] 

NOTICE  OF  FILING  PETITION  TO  REVIEW 
DECISION  OF  THE  TAX  COURT  OF  THE 
UNITED  STATES  AND  ASSIGNMENT  OF 
ERRORS 

To:  Commissioner  of  Internal  Revenue,  Internal 
Revenue  Building,  Washington,  D.  C,  Charles 
Oliphant,  Attorney  for  Respondent,  Chief 
Counsel,  Bureau  of  Internal  Revenue,  Wash- 
ington, D.  C. 

You  Are  Hereby  Notified  that  the  petitioner, 
Sydney  M.  Higgins,  Executor  of  the  Estate  of  Dell 
Hinds  Higgins,  Deceased,  on  the  11th  day  of  May, 
1949,  filed  with  the  Clerk  of  The  Tax  Court  of  the 
United  States,  Washington,  D.  C,  a  petition  for  re- 
view by  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  decision  of  The  Tax  Court  of 
the  United  States  heretofore  rendered  in  the  above 
entitled  cause. 

A  copy  of  the  petition  for  review  and  the  assign- 
ment of  errors  is  hereby  filed  and  served  upon  you. 

Dated  at  San  Diego,  California,  this  11th  day 
of  May,   1949. 

Respectfully, 

/s/  GEORGE  H.  STONE, 

Counsel  for  Petitioner. 
/s/  WM.  D.  MORRISON, 

Counsel  for  Petitioner. 

Personal  service  of  the  foregoing  notice,  together 
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with  a  copy  of  the  petition  for  review  and  assign- 
ment of  errors  mentioned  therein,  is  hereby  ac- 
knowledged this  11th  day  of  May,  1949. 

/s/  CHARLES  OLIPHANT, 

Attorney  for  Respondent, 
Chief  Counsel, 
Bureau  of  Internal 
Revenue. 

Filed  May  12,  1949,  T.  C.  U.  S. 


The  Tax  Court  of  the  United  States 
T.  C.  Docket  No.  10891 

ESTATE  OF  DELL  HINDS  HIGGINS,  DE- 
CEASED, SYDNEY  M.  HIGGINS,  EXECU- 
TOR, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  REVIEW 

To  the   Clerk   of   The   Tax   Court   of   the   United 

States : 

You  will  please  transmit  and  deliver  to  the  Clerk 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  duly  certified  as  being  the  originals, 
or  a  transcript  of  your  record,  or  copies  of  orders, 
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the  following  documents  and  records  without  di- 
minution in  the  above  entitled  cause  in  connection 
with  the  Petition  to  Review  by  the  said  Court  of 
Appeals  for  the  Ninth  Circuit  heretofore  filed  by 
Estate  of  Dell  Hinds  Higgins,  Deceased,  Sydney 
M.  Higgins,  Executor,  the  above  named  petitioner: 

1.  The  docket  entries  of  all  proceedings  before 
The  Tax  Court  of  the  United  States. 

2.  Petition. 

3.  Amended  Petition. 

4.  Answer  to  Amended  Petition. 

5.  Stipulation  of  Facts,  filed  September  22,  1947. 

6.  Official  Report  of  Proceedings  before  The  Tax 
Court  of  the  United  States,  September  22, 
1947. 

7.  Petitioner's  Exhibits  Nos.  15,  18,  19,  20,  and 
21. 

8.  Respondent's  Exhibits  O  and  P. 

9.  Joint  Exhibits  of  Petitioner  and  Respondent — 
1-A,  2-B,  3-C,  4-D,  5-E,  6-F,  7-G,  8-H,  9-1, 
10-J,  11-K,  12-L,  13-M,  and  14-N. 

10.  Memorandum  Findings  of  Fact  and  Opinion 
of  The  Tax  Court  entered  February  16,  1949. 

11.  Decision  of  The  Tax  Court  entered  February 
17,  1949. 

12.  Petition  to  Review  Decision  of  The  Tax  Court 
of  the  United  States  and  Assignment  of 
Errors,  filed  on  May  11,  1949. 

13.  Notice  of  Filing  Petition  to  Review  Decision 
of  The  Tax  Court  of  the  United  States  and 
Assignment  of  Errors,  filed  on  May  12,  1949. 
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14.  This  Designation  of  Contents  of  Record  on 
Review  together  with  Acknowledgment  of 
Service  thereof. 

Said  record  to  be  prepared  as  required  by  law 
and  the  rules  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

/s/  GEORGE  H.  STONE, 

Counsel  for  Petitioner. 
/s/  WM.  D.  MORRISON, 

Counsel   for   Petitioner. 
Acknowledgment  of  Service 
Personal  service  of  a  copy  of  this  Designation  of 
Contents  of  Record  on  Review  is  hereby  acknowl- 
edged as  having  been  made  this  6th  day  of  June, 
1949. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue, 
Counsel  for  Respondent. 
Filed  and  Docketed  June  6,  1949,  T.  C.  U.  S. 


[Endorsed]:  No.  12279.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Estate  of 
Dell  Hinds  Higgins,  Deceased,  Sydney  M.  Higgins, 
Executor,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  the  Record. 
Upon  Petition  to  Review  a  Decision  of  The  Tax 
Court  of  the  United  States. 

Filed  June  27,  1949. 

/s/  PAUL  P.  O'BRIEN,  r 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


Commissioner  of  Internal  Revenue  141 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  10891 

ESTATE  OF  DELL  HINDS  HIGGINS, 
DECEASED,  SYDNEY  M.  HIGGINS, 
EXECUTOR, 

Petitioner  on  Eeview, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

STATEMENT  OF  POINTS  ON  WHICH  PETI- 
TIONER INTENDS  TO  RELY  AND  DES- 
IGNATION OF  PARTS  OF  THE  RECORD 
NECESSARY  FOR  CONSIDERATION 

To  the  Honorable  Paul  P.  O'Brien,  Clerk  of  the 
United  States  Court  of  Ap^oeals  for  the  Ninth 
Circuit : 

Petitioner  adopts  as  his  points  on  appeal  the 
assignment  of  errors  included  in  the  petition  to 
review  within  the  transcript  of  record. 

Petitioner  designates  for  printing  the  following: 

1.  The  docket  entries  of  all  proceedings  before 
The  Tax  Court  of  the  United  States. 

2.  Amended  Petition. 

3.  Answer  to  Amended  Petition. 

4.  Stipulation  of  Facts  filed  September  22,  1947. 
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5.  Official  Report  of  Proceedings  before  The  Tax 
Court  of  the  United  States  which  appears  on 
Pages  17  to  the  second  line  of  111,  inclusive. 

6.  Memorandum  Findings  of  Fact  and  Opinion 
of  The  Tax  Court  entered  February  16,  1949. 

7.  Decision  of  The  Tax  Court  entered  on  Feb- 
ruary 17,  1949. 

8.  Petition  to  Review  Decision  of  The  Tax  Court 
of  the  United  States  and  Assignment  of 
Errors  filed  on  May  11,  1949. 

9.  Noti-ce  of  Filing  Petition  to  Review  Decision 
of  The  Tax  Court  of  the  United  States  and 
Assignment  of  Errors  filed  on  May  12,  1949. 

10.  Designation  of  Contents  of  Recrod  on  Review 
and  the  Acknowledgment  of  Service  thereof. 

11.  This  Statement  of  Points  on  which  Petitioner 
intends  to  rely  and  Designation  of  Parts  of 
the  Record  necessary  for  consideration. 

Said  transcript  to  be  prepared  as  required  by  law 
and  the  rules  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

That  no  exhibits  indentified  as  Petitioner's  Ex- 
hibits Nos.  15,  18,  19,  20,  and  21,  Respondent's 
Exhibits  O  and  P,  and  Joint  Exhibits  of  Petitioner 
and  Respondent  Nos.  1-A,  2-B,  3-C,  4-D,  5-E,  6-F, 
7-G,  8-H,  9-1,  10-J,  11-K,  12-L,  13-M,  and  14-N, 
be  printed  in  the  record  on  review  herein  but  any 
or  all  of  said  Exhibits  may  be  referred 'to  by  coun- 
sel in  their  respective  briefs  and  on  oral  argument, 
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or  reproduced,  in  whole  or  in  part,  in  an  appendix 
to  their  respective  briefs,  and  considered  by  the 
Court  with  the  same  force  and  effect  as  if  included 
in  the  printed  record  on  review:  that  the  petitioner 
on  review  does  not  exclude  or  omit  any  part  of  the 
record  in  this  proceeding. 

Dated:  June  10,  1949. 

/s/  GEORGE  H.  STONE, 

Counsel  for   Petitioner  on 
Review. 

/s/  WM.  D.  MORRISON, 

Counsel  for  Petitioner  on 
Review. 

Statement  of  Service 
Two  conformed  copies  of  this  Statement  of  Points 
were  mailed  to  Charles  Oliphant,  Chief  Counsel  for 
Respondent  on  Review,  on  June  10,  1949. 
/s/  GEORGE   H.   STONE, 

Counsel  for  Petitioner. 

/s/  WM.  D.  MORRISON, 

Counsel  for  Petitioner. 
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No.  12279 


BRIEF  FOR  THE  PETITIONER 


OPINION  OF  THE  TAX  COURT 

The  Memoranclimi  Findings  of  Fact  and  Opinion 
of  The  Tax  Court  of  the  United  States  (R.  113-127) 
are  not  officially  reported. 


2 
JURISDICTION 

The  petition  for  review  (R.  128-138)  involves  Fed- 
eral Estate  Tax,  date  of  death  March  3,  1945.  On 
March  20, 1946,  the  Commissioner  of  Internal  Revenue 
mailed  to  the  taxpayer  notice  of  deficiency  in  the  total 
amomit  of  $29,009.69  (R.  4,  9-12).  Within  90  days 
thereafter  and  on  May  13,  1946,  the  taxpayer  filed  his 
petition  and  subsequently  his  amended  petition,  June 
3, 1946,  with  The  Tax  Court  of  the  United  States  for  a 
redetermination  of  the  deficiency,  pursuant  to  provi- 
sions of  section  272  of  the  Internal  Revenue  Code  (R. 
3-21).  The  decision  of  The  Tax  Court  sustaining  the 
deficiency  was  entered  February  17,  1949,  (R.  127). 
The  case  is  brought  to  this  Court  by  petition  for  review 
filed  May  11, 1949,  (R.  128-138),  pursuant  to  the  provi- 
sions of  sections  1141  and  1142  of  the  Internal  Revenue 
Code. 


3 
QUESTIONS  PRESENTED 

1.  Did  The  Tax  Court  erroneously  determine,  as 
to  the  portion  of  the  trust  from  which  the  decedent 
reserved  the  right  to  the  income  for  life,  it  was  in- 
cludible in  the  gross  estate  notwithstanding  the  trust 
was  created  prior  to  March  3,  1931,  which  was  the  date 
of  the  Joint  Resolution  of  Congress  relating  to  trusts  ? 

2.  Did  The  Tax  Court  improperly  determine  the 
balance  of  the  trust  should  be  included  as  part  of  de- 
cedent's estate  although  under  the  provisions  of  the 
trust  indenture  neither  the  trustor  nor  the  trustee 
could  invade  the  corpus  of  the  trust  ? 

3.  Did  The  Tax  Court  err  in  determining  that  the 
decedent  had  invaded  the  corpus  of  the  trust  property 
and  by  so  doing  postpone  the  transfer  of  the  trust 
corpus  until  her  death,  whereas  she  actually  parted 
with  the  property  in  question  and  all  control  over  it 
on  March  24, 1928,  the  date  of  the  creation  of  the  trust, 
with  no  possible  chance  of  it  reverting  to  her? 

4.  Did  The  Tax  Court  erroneously  determine  that 
it  was  not  necessary  to  consider  the  alternative  con- 
tention of  a  transfer  in  contemplation  of  death,  that  the 
decedent  was  not  in  bad  health  at  the  time  the  trust 
was  made  and  lived  for  a  period  of  17  years  thereafter? 


REVENUE   ACT,    INTERNAL    REVENUE    CODE, 
AND  REGULATIONS  INVOLVED 

The  Law  Applicable  to  the  Trust  Indenture  at  the  Time 
It  Was  Executed,  March  24,  1928 

At  the  time  the  trust  was  executed  and  became 
effective  on  March  24,  1928,  the  law  applicable  to  the 
said  trust  was  imder  section  302(c)  of  the  Revenue 
Act  of  1926.  During  the  period  from  January  1,  1926, 
to  June  2,  1932,  there  was  no  Federal  gift  tax  act  in 
effect.  The  Joint  Resolution  of  the  Congress  of  March 
3,  1931,  the  amendment  to  section  302(c)  of  the  Rev- 
enue Act  of  1932,  and  subsequent  amendments  thereto 
are  prospective  in  their  operation  and  for  that  reason 
do  not  impose  a  tax  in  respect  to  past  irrevocable 
transfers  with  reservation  of  a  life  interest.  Section 
302(c)  of  the  Revenue  Act  of  1926,  petitioner  contends, 
is  the  only  act  applicable  to  the  said  trust  and  imposes 
no  tax  thereon,  which  act  reads  as  follows,  to  wit: 

''To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by 
trust  or  otherwise,  in  contemplation  of  or  intended 
to  take  effect  in  possession  or  enjoyment  at  or 
after  his  death,  except  in  case  of  a  bona  fide  sale 
for  an  adequate  and  full  consideration  in  money 
or  money's  worth.  Where  within  two  years  prior 
to  his  death  but  after  the  enactment  of  this  Act  and 
without  such  a  consideration  the  decedent  has 
made  a  transfer  or  transfers,  by  trust  or  otherwise, 
of  any  of  his  property,  or  in  an  interest  therein, 
not  admitted  or  shown  to  have  been  made  in  con- 


templation  of  or  intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after  his  death,  and  the 
value  or  aggregate  value,  at  the  time  of  such 
death,  of  the  property  or  interest  so  transferred 
to  any  one  person  is  in  excess  of  $5,000,  then,  to 
the  extent  of  such  excess,  such  transfer  or  trans- 
fers shall  be  deemed  and  held  to  have  been  made 
in  contemplation  of  death  within  the  meaning  of 
this  title.  Any  transfer  of  a  material  part  of  his 
property  in  the  nature  of  final  disposition  or  dis- 
tribution thereof,  made  by  the  decedent  within  two 
years  prior  to  his  death  but  prior  to  the  enactment 
of  this  Act,  without  such  consideration,  shall, 
unless  shown  to  the  contrary,  be  deemed  to  have 
been  made  in  contemplation  of  death  within  the 
meaning  of  this  title ;" 

'ode  and  Regulations  Not  Applicable  as  They  Became 
Effective,  Subsequent  to  the  Date  of  the  Trust, 
March  24,  1928. 

The  Tax  Court  relied  upon  sections  811(c)  and 
811(d)  (2)  of  the  Internal  Revenue  Code,  although 
neither  of  the  said  code  provisions  nor  the  regulations 
with  reference  to  said  section  and  subsection  became 
effective  mitil  subsequent  to  the  effective  date  of  the 
trust  here  in  question,  namely,  March  24,  1928.  The 
said  sections  were  not  retroactive  and  for  that  reason 
the  findings  of  The  Tax  Court  were  contrary  to  the 
Fifth  and  the  Fourteenth  Amendments  to  the  Constitu- 
tion of  the  United  States  of  America. 
Internal  Revenue  Code : 

''SEC.  811.    GROSS  ESTATE. 


The  value  of  the  gross  estate  of  the  decedent 
shall  be  determined  by  including  the  value  at  the 
time  of  his  death  of  all  property,  real  or  personal, 
tangible  or  intangible,  wherever  situated,  except 
real  property  situated  outside  of  the  United 
States — 

•      •      • 

(c)  Transfers  in  Contemplation  of,  or  Taking 
Effect  at  Death. — To  the  extent  of  any  interest 
therein  of  which  the  decedent  has  at  any  tune  made 
a  transfer,  by  trust  or  otherwise,  in  contemplation 
of  or  intended  to  take  effect  in  ^Dossession  or  enjoy- 
ment at  or  after  his  death,    .    .    . 

(d)  Revocable  Transfers. — 

•  •  • 

(2)     Transfers  on  or  Prior  to  June  22,  1936. — 

To  the  extent  of  any  interest  therein  of  which  the 
decedent  has  at  any  time  made  a  transfer,  by  trust 
or  otherwise,  where  the  enjoyment  thereof  was 
subject  at  the  date  of  his  death  to  any  change 
through  the  exercise  of  a  power,  either  by  the  de- 
cedent alone  or  in  conjunction  with  any  person,  to 
alter,  amend,  or  revoke,  or  where  the  decedent 
relinquished  any  such  power  in  contemplation  of 
his  death,  except  in  case  of  a  bona  fide  sale  for 
an  adequate  and  full  consideration  in  money  or 
money's  worth.     ...     " 

Regulations  105: 

'*SEC.  81.16  Transfers  in  contemplation  of  death. — 

Transfers  in  contemplation  of  death  made  by  the 


decedent  after  September  8,  1916,  other  than  bona 
fide  sales  for  an  adequate  and  full  consideration 
in  money  or  money's  worth,  must  be  included  in 
the  gross  estate.  A  transfer  in  contemplation  of 
death  is  subject  to  the  tax  although  the  decedent 
parted  absolutely  and  hnmediately  with  his  title  to, 
and  possession  and  enjoyment  of,  the  property. 

' '  The  phrase  '  contemplation  of  death, '  as  used 
in  the  statute,  does  not  mean,  on  the  one  hand,  that 
general  expectation  of  death  such  as  all  persons 
entertain,  nor,  on  the  other,  is  its  meaning  re- 
stricted to  an  apprehension  that  death  is  imminent 
or  near.  A  transfer  in  contemplation  of  death  is 
a  disposition  of  property  prompted  by  the  thought 
of  death  (though  it  need  not  be  solely  so 
prompted).  A  transfer  is  prompted  by  the 
thought  of  death  if  it  is  made  with  the  purpose  of 
avoiding  the  tax,  or  as  a  substitute  for  a  testa- 
mentary disposition  of  the  property,  or  for  any 
other  motive  associated  with  death.  The  bodily 
and  mental  condition  of  the  decedent  and  all  other 
attendant  facts  and  circmnstances  are  to  be  scru- 
tinized to  determine  whether  or  not  such  thought 
prompted  the  disposition. 

"Any  transfer  without  an  adequate  and  full 
consideration  in  money  or  money's  worth,  made 
by  the  decedent  wthin  two  years  of  his  death,  of  a 
material  part  of  his  property  in  the  natui'e  of  a 
final  disposition  or  distribution  thereof,  is,  miless 
shown  to  the  contrary,  deemed  to  have  been  made 
in  contemplation  of  death. 

*'If  the  executor  contends  that  the  value  of  a 
transfer  of  $5,000  or  more  made  by  the  decedent 
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subsequent  to  September  8,  1916,  should  not  be 
included  in  the  gross  estate  because  he  considers 
that  such  transfer  was  not  made  in  contemplation 
of  death,  he  should  file  sworn  statements  with  the 
return,  in  duplicate,  of  all  the  material  facts  and 
circiunstances,  including  those  directly  or  indi- 
rectly indicating  the  decedent's  motive  in  making 
the  transfer  and  his  mental  and  physical  condition 
at  that  tLme,  and  one  copy  of  the  death  certificate. ' ' 
''SEC.  81.17  Transfers  intended  to  take  effect  at  or 
after  the  decedent's  death. — A  transfer  of  an  inter- 
est in  property  by  the  decedent  during  his  life 
(other  than  a  bona  fide  sale  for  an  adequate  and 
full  consideration  in  money  or  money's  worth) 
is  'intended  to  take  effect  in  possession  or  enjoy- 
ment at  or  after  his  death',  and  hence  the  value 
of  such  property  interest  is  includible  in  his  gross 
estate,  if 

(1)  possession  or  enjoyment  of  the  trans- 
ferred interest  can  be  obtained  only  by  bene- 
ficiaries who  must  survive  the  decedent,  and 

(2)  the  decedent  or  his  estate  possesses  any 
right  or  interest  in  the  property  (whether  aris- 
ing by  the  exi3ress  terms  of  the  instrument  of 
transfer  or  otherwise). 

The  decedent  shall  not  be  deemed  to  possess  a  right 
or  interest  in  the  property  if  his  right  or  interest 
consists  solely  of  an  estate  for  his  life.  (For  reg- 
ulations concerning  the  separate  provision  of  the 
statute  dealing  directly  with  the  case  of  a  life 
estate  retained  in  property  transferred  by  the 
decedent,  see  section  81.18.)  Where  possession 
or  enjoyment  of  the  transferred  interest  can  be 


obtained  by  beneficiaries  either  by  surviving  the 
decedent  or  through  the  occurrence  of  some  other 
event  or  through  the  exercise  of  a  power,  sub- 
paragraph (1)  shall  not  be  considered  as  satis- 
fied unless,  from  a  consideration  of  the  terms  and 
circmnstances  of  the  transfer  as  a  whole,  the 
power  or  event  is  deemed  to  be  unreal,  in  which 
case  such  event  or  power  shall  be  disregarded. 
Except  as  provided  in  the  last  paragraph  of  this 
section,  the  value  of  the  property  so  transferred 
is  includible  without  regard  to  the  date  when 
the  transfer  was  made,  whether  before  or  after 
the  enactment  of  the  Revenue  Act  of  1916." 


STATEMENT 

The  facts  as  found  by  The  Tax  Court  are  set  out 
in  Transcript  of  Record,  pages  113-126. 

Opening  statements  were  made  on  behalf  of  each 
of  the  parties  by  their  respective  counsel.  By  STIP- 
ULATION OF  FACTS,  which  was  received  in  evi- 
dence and  refers  to  Joint  Exhibits  Nos.  1-A  to  14-N 
inclusive,  it  was  agreed  by  the  parties  that  the  facts  as 
set  out  in  the  said  stipulation  would  be  accepted  as 
true,  reserving  to  either  party  the  right  to  introduce 
any  proper  evidence  not  inconsistent  therewith  (R. 
23-28,  113).  Petitioner's  Exhibits  Nos.  15  to  21  inclu- 
sive were  marked  for  identification  and  Exliibits  Nos. 
15,  18,  19,  20,  and  21,  were  received  in  evidence.  Ex- 
hibit No.  16  was  received  in  evidence  and  subsequently 
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rejected;  exception  noted,  (R.  90,  91-94,  97,  99,  107, 
110-112).  Exhibit  No.  17  was  identified  but  not  re- 
ceived in  evidence,  exception  noted,  (R.  95-97,  99,  107, 
110,  111).  Respondent's  Exhibits  lettered  0  (R.  54, 
77,  78)  and  P  (R.  102)  were  introduced  and  received 
in  evidence. 

SYNOPSIS  OF  EXHIBITS 

JOINT  EXHIBITS  1-A:  FORM  706,  TREASURY 
DEPARTMENT  ESTATE  TAX  RETURN.  This 
Return  was  filed  with  the  Collector  of  Internal  Rev- 
enue of  the  Sixth  District  of  California  on  or  about 
May  15,  1945,  and  reported  a  total  gross  estate  of  $5,- 
406.27.  After  taking  into  consideration  the  allowable 
deductions  and  specific  exemptions  for  the  basic  tax 
and  for  the  additional  tax,  there  was  no  net  estate  and 
therefore  no  Federal  estate  tax  resulted.  (Stip.  Par.  1.) 
(R.  23, 112, 113.) 

JOINT  EXHIBIT  2-B :  TRUST  INDENTURE  dated 
March  24, 1928.  The  pertinent  parts  of  this  instrument, 
as  far  as  this  case  is  concerned,  are :  Paragraph  1  con- 
veying decedent's  property ;  Paragraph  5 — distribution 
of  net  income  of  the  trust ;  Paragraph  6 — termination 
of  the  trust ;  Paragraph  7 — insufficiency  of  income  and 
provision  for  payment  from  corpus  for  the  comfort, 
well-being  or  education  of  any  of  the  beneficiaries  of 
the  trust,  if  such  beneficiary  had  no  other  means  suffi- 
cient for  the  purpose,  then  upon  represehtation  and 
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proof  of  such  fact  to  a  court  of  competent  jurisdiction 
and  upon  order  of  such  court  resort  may  be  had  to  the 
corpus  of  the  trust  estate  to  the  extent  necessary  to 
relieve  the  situation  and  the  amount  charged  to  the 
respective  beneficiary;  and  Paragi'aph  9^ — trust  irre- 
vocable, new  trustee,  restriction  of  trustee  to  an  incor- 
porated trust  company  authorized  to  do  business  in  the 
State  of  California.    (Stip.  Par.  4.)     (R.  13-21,  24.) 

JOINT  EXHIBIT  3-C :  COMPLAINT  FOR  DEC- 
LARATION OP  RIGHTS  UNDER  TRUST  IN- 
DENTURE AND  FOR  EQUITABLE  RELIEF, 
filed  on  February  6,  1941,  by  trustor  and  her  two  chil- 
dren, in  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  San  Diego,  against  the  San 
Diego  Trust  and  Savings  Bank,  then  trustee  under  the 
said  trust,  for  the  purpose  of  authorizing  the  trustee 
under  its  power  or  discretion  to  make  investments  of  a 
type  or  kind  more  liberal  than  authorized  in  the  orig- 
inal trust  indenture.    (Stip.  Par.  6.)     (R.  24.) 

JOINT  EXHIBIT  4-D:  ANSWER  (to  plaintiff's 
complaint)  filed  by  the  San  Diego  Trust  and  Savings 
Bank,  February  25,  1941.     (Stip.  Par.  7.)     (R.  25.) 

JOINT  EXHIBIT  5-E:  DECREE  Superior  Court 
made  March  13,  1941,  which  authorized  the  trustee  un- 
der its  power  or  discretion  to  make  investments  of  a 
tj^e  or  kind  more  liberal  than  set  out  in  the  original 
trust  indenture.  (Stip.  Par.  8.)  (Set  aside  by  Decree 
made  April  21, 1941,  Joint  Exhibit  7-G.)     (R.  25.) 
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JOINT  EXHIBIT  6-Fl:  NOTICE  OF  MOTION 
TO  VACATE  AND  SET  ASIDE  JUDGMENT  AND 
ENTER  JUDGMENT  IN  LIEU  THEREOF,  dated 
April  19, 1941,  on  grounds  of  mistake  and  inadvertence. 
(Stip.  Par.  9.)     (R.  25.) 

JOINT  EXHIBIT  6-F2 :  AFFIDAVIT,  dated  April 
19, 1941,  in  support  of  motion.    (Stip.  Par.  9.) 

JOINT  EXHIBIT  7-G:  DECREE  of  the  Superior 
Court  made  April  21,  1941,  which  set  aside  Decree  in 
said  matter  made  March  13,  1941,  Joint  Exhibit  5-E. 
Joint  Exhibit  7-G  amended  paragraph  3,  subdivision 
(a)  of  said  trust  indenture  which  further  enlarged  the 
power  or  discretion  of  the  trustee  to  invest  and  rein- 
vest the  funds  of  the  said  trust.  (Stip.  Par.  10.)  (R. 
25.) 

JOINT  EXHIBIT  8-H :  PETITION  FOR  ORDER 
ALLOWING  PAYMENT  FROM  CORPUS  OF 
TRUST,  filed  May  27,  1943,  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of  San 
Diego,  to  allow  payment  to  the  trustor  under  said  trust 
indenture  up  to  $300  a  month,  to  be  paid  out  of  income 
if  sufficient,  any  balance  out  of  corpus.  (Stip.  Par. 
11.)     (R.  25.) 

JOINT  EXHIBIT  9-1 :  ORDER  ALLOWING  PAY- 
MENT FROM  CORPUS  OF  TRUST,  made  June  11, 
1943,  by  the  Superior  Court,  wherein  the  trustee  is  au- 
thorized and  directed  to  make  monthly  payiTients  to  the 
beneficiary,  DELL  M.  HIGGINS,  in  the  sum  of  Three 
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Hundred  Dollars  ($300.00)  per  month,  paying  out  of 
income  if  sufficient,  if  not  any  balance  out  of  the 
corpus  of  the  truste  estate  as  may  be  necessary  to  make 
such  monthly  payments  until  further  order  of  the 
Court.    (Stip.  Par.  12.)     (R.  25.) 

JOINT  EXHIBIT  10- J:  PETITION  FOR  ORDER 
ALLOWING  ADDITIONAL  PAYMENT  FROM 
CORPUS  OF  TRUST,  filed  October  25,  1943,  in  the 
Superior  Court,  to  direct  the  trustee  to  increase  pay- 
ments to  the  trustor  from  $300  a  month  to  $445  a  month 
from  income  if  sufficient  but  if  insufficient  balance 
to  be  paid  out  of  corpus.    (Stip.  Par.  13.)     (R.  26.) 

JOINT  EXHIBIT  11-K:  AMENDMENT  TO  PE- 
TITION FOR  ORDER  ALLOWING  ADDITIONAI. 
PAYMENT  FROM  CORPUS  OF  TRUST,  filed 
November  19, 1943,  in  the  Superior  Court,  which  added 
to  the  prayer  of  the  petition,  Exhibit  10- J,  as  follows : 
"or  in  case  of  her  illness  or  incompetence,  to  pay  the 
same  for  her  benefit  for  her  support  and  mainte- 
nance."    (Stip.  Par.  14.)     (R.  26.) 

JOINT  EXHIBIT  12-L:  ORDER  ALLOWING 
ADDITIONAL  PAYMENT  FROM  CORPUS  OF 
THE  TRUST,  made  November  19,  1943,  by  the  Supe- 
rior Court,  in  which  it  ordered  the  trustee  to  make 
monthly  pajnnents  to  the  beneficiary,  Dell  M.  Higgins, 
or  her  order,  or  in  case  of  her  illness  or  incompetence, 
to  pay  the  same  for  her  benefit  for  her  support  and 
maintenance,  in  the  smn  of  $445,  payiifS^- thereon  the 
net  income  from  said  trust  and  in  addition  thereto  such 
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part  of  the  corpus  of  the  trust  estate  as  may  be  neces- 
sary to  make  such  monthly  payments  continuing  until 
further  order  of  the  Court.    (Stip.  Par.  15.)     (R.  26.) 

JOINT  EXHIBIT  13-M :  AFFIDAVIT  setting  forth 
that  the  following  items  were  paid  out  of  the  principal 
of  the  trust: 

4/10/45  Bradley-Woolman    Mortuary 

funeral  expenses $    574.94 

8/22/45  W.  S.  Heller,  County  Treasurer, 
California  State  Inheritance  Tax 
in  matter  of  Estate  of  Dell  Hinds 
Higgins,  deceased,  per  order  of 
fixing    Inheritance    Tax    dated 

8-1-45 $3,262.44 

(Stip.  Par.  16.)    (B.  27.) 

JOINT  EXHIBIT  14-N:  INVENTORY  OF  TRUST 
No.  5611  AS  OF  THE  DATE  OF  DEATH,  MARCH 
3, 1945,  DELL  M.  HIGGINS,  TRUSTOR,  shows  there 
was  $188,302.40  in  said  trust  at  the  time  of  trustor's 
death,  March  3,  1945.    (Stip.  Par.  17.)     (R.  27.) 

PETITIONER'S  EXHIBIT  15 :  PASS  BOOK,  Sav- 
ings Accomit  No.  80159  with  Southern  Trust  and  Com- 
merce Bank  which  shows  $5,000  was  drawn  on  April 
2,  1928,  to  get  Samuel  Harrow,  husband  of  Dell  M. 
Harrow,  out  of  the  family  in  a  hurry  (R.  88,  89,  90, 
105, 106, 117)  ;  $15,000  transferred  to  the  trustee  under 
the  trust  indenture  dated  March  24,  1928,  (R.  90,  106, 
117) ;  and  withdrawal  of  the  balance  of  the  accoimt  on 
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April  3,  1928,  by  Dell  M.  Harrow  (subsequently  Dell 
M.  Higgins),  in  the  sum  of  $418.51.    (R.  90,  106,  117.) 

PETITIONER'S  EXHIBIT  16  was  received  in  evi- 
dence and  subsequently  rejected,  exception  noted,  (R. 
90,  91-94,  97,  99,  107,  110-112) :  COMPLAINT  FOR 
DIVORCE,  SAMUEL  HARROW,  Plaintiff,  vs. 
DELL  M.  HARROW,  Defendant,  filed  June  6,  1928, 
in  the  Superior  Court  of  the  State  of  California  in  an& 
for  the  County  of  San  Diego,  wherein  plaintiff  alleges 
"Defendant  treated  Plaintiff  with  extreme  cruelty,  the 
course  of  which  treatment  gradually  grew  worse  and 
worse  until  the  ends  and  objects  of  matriznony  as  be- 
tween said  parties  were  utterly  destroyed,  and  caused 
Plaintiff  great  worry  and  mental  anguish. 

"That  some  particulars  of  said  wrongful  conduct 
are  as  follows: 

"That  Defendant  was  possessed  of  considerable 
means  in  her  own  right  at  the  time  of  said  marriage, 
while  Plaintiff  was  a  man  of  ordinary  means  and  de- 
pendent upon  his  own  earnmgs  for  a  livelihood;  that 
though  Defendant  knew  said  facts  at  and  before  the 
time  of  said  marriage,  yet  subsequent  to  the  date  here- 
of said  difference  in  financial  standing  became  a  con- 
stant source  of  friction  between  said  parties,  and  a  con- 
stant source  of  nagging  of  Plaintiff  by  Defendant  to 
his  great  embarrassment  and  humiliation;  that  said 
attitude  of  Defendant  was  aggravated  by  a  like  attitude 
on  the  part  of  her  children  by  a  former  marriage, 
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whose  actions  in  said  regard  were  upheld  by  Defend- 
ant ;  that  said  attitude  on  the  part  of  Defendant  became 
so  exaggerated  as  to  amount  to  an  obsession  with  her 
which  led  her  to  extreine  antagonism  with  the  results 
aforesaid. 

''That  said  obsession  on  the  part  of  Defendant  led 
her  into  such  extremes  that  she  took  steps  to  secrete 
her  money  and  funds  from  Plaintiff.  That  on  one 
recent  occasion  by  reason  of  said  obsession  and  un- 
founded suspicion  that  Plaintiff  was  thus  attempting 
to  gain  control  of  Defendant's  funds  she,  the  said  De- 
fendant, caused  the  Plaintiff  to  be  locked  out  of  her 
room,  and  on  another  recent  occasion  caused  her  room 
to  be  changed  at  a  hospital  where  she  had  been  stay- 
ing, and  where  Plaintiff  was  in  the  habit  of  calling 
on  her." 

PETITIONER'S  EXHIBIT  17 :  COMMISSION  TO 
TAKE  DEPOSITION  OP  MARY  MOUNTAIN, 
CERTIFICATE,  AND  DEPOSITION  OP  MARY 
MOUNTAIN,  offered  in  evidence,  objected  to  by  re- 
spondent, objection  sustained,  exception  noted.  (R. 
95-97,  99,  107,  110,  111.)  The  object  and  purpose  in 
requesting  the  said  instrument  to  be  submitted  in  evi- 
dence was  to  show  the  reason  for  the  creation  of  the 
trust  March  24,  1928,  Joint  Exhibit  2-B,  as  a  part  of 
the  said  deposition  reads  as  follows,  to  wit : 

"6.  Q.  What,  if  anything,  did  you  observe  re- 
garding Defendant's  attitude  toward  Blaintiff  on 
money  matters  *? 
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A.  She  had  the  idea  in  her  head  constantly 
that  Mr.  Harrow  was  trying  to  get  her  money  and 
talked  about  it  all  the  time,  and  was  always  afraid 
Mr.  Harrow  would  try  to  get  her  to  sign  a  check 
for  a  large  amount  of  money,  and  was  afraid  he 
would  do  her  physical  harm." 

"9.  Q.  Did  Defendant  ever  discuss  with  you, 
or  did  you  ever  learn  of  any  attempt  on  the  part 
of  Defendant  to  place  her  money  or  funds  out  of 
reach  or  control  of  Plaintiff — if  so,  state  briefly 
the  circumstances  ? 

A.     Yes,  Mrs.  Harrow  had  me  go  into  the  Bank 
of  Italy  at  San  Diego  and  arrange  with  the  Bank 
to   have    all   her    business    and   money    handled 
through  their  Trust  Department." 
PETITIONER'S    EXHIBIT    18:      INTERLOCU- 
TORY JUDGMENT  BY  DEFAULT  IN  ACTION 
FOR  DIVORCE,  July  5,  1928,  by  the  Superior  Court. 
(R.  96,  97.) 

PETITIONER'S  EXHIBIT  19:  FINAL  JUDG- 
MENT OF  DIVORCE,  made  July  6,  1929,  by  the  Su- 
perior Court.     (R.  97.) 

PETITIONER'S  EXHIBIT  20:  PETITION  filed 
in  the  Superior  Court  July  29, 1929,  to  change  the  name 
of  petitioner  from  Dell  M.  Harrow  to  Dell  Hinds  Hig- 
gins.    (R.  98.) 

PETITIONER'S  EXHIBIT  21 :  ORDER  CHANG- 
ING NA^IE,  made  August  30,  1929,  by  the  Superior 
Court,  changing  petitioner's  name  from  Dell  M.  Har- 
row to  Dell  Hinds  Higgins.    (R.  98.) 
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RESPONDENT'S  EXHIBIT  0:  AFFIDAVIT  OF 
SYDNEY  M.  HIGGINS,  dated  April  23,  1946.  This 
exhibit  is  of  no  importance  other  than  there  was  a 
general  misinterpretation  placed  upon  it  both  by  Coun- 
sel for  the  Respondent  and  the  Court,  which  materially 
upset  the  witness  because  of  his  difficulty  in  hearing. 
(R.  54,  78.) 

RESPONDENT'S  EXHIBIT  P :  AFFIDAVIT  OF 
HELEN  B.  KENDALL,  dated  April  30,  1946.  (R. 
102.)  An  erroneous  interpretation  was  placed  upon 
the  intent  of  the  language  of  the  affidavit  by  Counsel 
for  the  Respondent  and  the  Court. 

STATEMENT  OF  EVIDENCE 

(From  Stipulation  of  Facts  (R.  23-28),  Memorandum 
Findings  of  Fact  (R.  113-126),  Exhibits,  and  Oral 
Testimony  of  Sydney  M.  Higgins  and  Helen  B. 
Kendall,  Son  and  Daughter  of  Trustor  (R.  301 12).) 

Dell  Hinds  Higgins,  the  decedent,  was  bom  on  May 
31,  1869,  and  died  March  3,  1945.  At  the  time  of  her 
death  she  was  a  resident  of  the  County  of  San  Diego, 
California.  Petitioner  filed  a  Federal  estate  tax  re- 
turn. Joint  Exhibit  1-A,  with  the  collector  for  the  sixth 
internal  revenue  collection  district  of  California  on 
May  15,  1945.  (R.  23,  113.)  The  return  so  filed  did 
not  disclose  a  net  estate.     (R.  113.) 

Decedent  and  her  two  sisters  had  been  the  bene- 
ficiaries of  the  estate  of  their  parents  which  included  a 
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building  in  Seattle,  Washington.  The  estate  formed 
a  corporation  called  Hinds  Estate,  Incorporated,  to 
operate  the  building,  and  decedent  became  vice-presi- 
dent of  that  corporation  at  a  salary  of  $70  per  month. 
(R.  72,  73,  114.) 

In  1887  decedent  married  Albert  Edward  Higgins. 
They  had  two  children,  a  son,  Sydney  M.  Higgins,  bom 
March  2, 1889,  and  a  daughter,  Helen  B.  Higgins,  born 
July  17,  1894.  Helen  was  married  on  April  10,  1917, 
to  Kenneth  Kendall.  Decedent's  first  husband  died  in 
1913.  Both  of  their  children  are  still  living.  (Stip. 
Par.  2.)  (R.  23,  24.)  Sydney  has  three  children  (R. 
76, 114),  and  Helen  has  one  child  (R.  100,  114). 

Albert  Higgins  left  no  will  at  the  time  of  his  death. 
(R.  49,  114.)  Both  Sydney  and  Helen  were  of  age  at 
that  time  and  never  claimed  any  share  of  the  estate 
which  went  in  its  entirety  to  decedent.  (R.  49,  114.) 
A  part  of  the  estate  of  Albert  Higgins  rightfully  be- 
longed to  Sydney  and  Helen  and  that  was  the  reason 
they  each  received  $75  a  month  from  the  trust  dated 
March  24,  1928.     (R.  41,  49.) 

In  about  1903  decedent  almost  died  of  pneumonia. 
(R.  46, 114.)  In  1918  she  fell  and  injured  her  hip,  and 
for  the  remainder  of  her  life  she  was  not  able  to  walk 
well.    (R.  47,  114.) 

In  1919  Sydney  Higgins  met  Samuel  Harrow,  who 
was  employed  by  a  jewelry  firm,  Jessop's,  in  San 
Diego ;  he  didn  't  know  how  long  his  Mother  had  known 
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Harrow,  or  the  kind  of  work  he  did  (R.  43,  44)  ;  Har- 
row was  not  married,  and  was  eight  or  nine  years  older 
than  decedent.  After  knowing  Harrow  for  six  years 
or  more,  decedent  married  him  on  April  9,  1925.  (Stip. 
Par.  3.)  (R.  24,  45,  114.)  Decedent  wanted  com- 
panionship and  did  not  want  Harrow  to  work.  (R. 
45,  114.)  After  they  were  married  he  resigned  his 
position  with  the  jewelry  firm  and  became  financially 
dependent  upon  decedent.  (R.  37,  44,  114.)  There- 
after, controversies  arose  relating  to  money  matters. 
Harrow  plagued  and  harrassed  decedent  for  money  and 
caused  her  to  become  highly  nervous.  (R.  32,  47,  88.) 
She  became  afraid  of  Harrow,  who  would  take  her  past 
cemeteries  and  hospitals  and  tell  her  that  that  was 
where  he  was  going  to  put  her.  He  constantly  made 
demands  upon  her  for  money  and  kept  her  in  an  agi- 
tated mental  condition.  She  had  a  constant  fear  that 
Harrow  was  going  to  cause  her  death  in  order  to  get 
her  money.    (R.  33,  49,  50,  55.)     (R.  115.) 

A  few  months  before  March  24, 1928,  when  decedent 
created  the  trust  here  in  question  (R.  48),  she  went  to 
Paradise  Valley  Sanitarium  at  National  City,  near 
San  Diego,  California.  (R.  33,  34,  47.)  She  desired 
to  get  away  from  Harrow.    (R.  34,  50,  56.)     (R.  115.) 

On  the  evening  of  March  19, 1928,  a  doctor  at  Para- 
dise Sanitarium  called  Sydney  and  requested  him  to 
come  to  the  sanitarium  immediately  because  Harrow 
had  been  coming  there  frequently  and  disturbing  de- 
cedent by  making  demands  upon  her  for  advances  of 
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money,  and  that  on  that  morning  decedent  had  walked 
downstairs  from  her  room  and  was  sitting  out  in  the 
front  garden  when  Harrow  came;  that  while  he  was 
conversing  with  her  he  suddenly  stepped  off  a  few  feet 
and  threw  a  bunch  of  keys  at  decedent,  hitting  her  in 
the  face.  The  keys  cut  her.  (R.  32,  33.)  The  reason 
for  Harrow  throwing  the  keys  was  that  he  had  brought 
certain  papers  to  the  sanitarimn  for  decedent  to  sign 
giving  him  all  of  her  property  and  it  was  her  refusal 
to  sign  the  papers  that  caused  him  to  get  angry  and 
throw  the  keys  which  hit  decedent.  (R.  34,  58.)  Sydney 
went  to  his  mother  at  once.  (R.  33.)  She  was  in  a 
•  nervous  and  upset  condition ;  she  cried  frequently  and 
her  digestive  system  was  upset.  (R.  34,  86,  87, 102, 107, 
108,  110,  115.)  Although  there  is  testimony  in  the 
record  that  the  decedent  was  seriously  ill  at  the  time 
the  trust  was  created,  March  24,  1928,  (R.  56,  79-84) 
it  is  definitely  shown  by  the  record  that  she  was  not  ill 
in  the  sense  that  there  was  any  anticipation  of  her 
death.  (R.  38,  46,  47,  88,  101.)  She  was  not  confined 
to  her  bed,  she  did  not  have  a  special  nurse  or  doctor 
at  the  sanitarium  (R.  47),  she  was  up  and  about  and 
walked  out  to  the  garden.  (R.  33,  51.)  She  went  to 
the  sanitarium  to  get  away  from  her  then  husband, 
Samuel  Harrow,  and  to  rest.  (R.  34,  47.)  She  was,  as 
a  person  always  is  in  a  sanitarium,  under  the  care  of 
the  resident  physician  while  she  was  at  the  sanitarium. 
(R.  109,  110.)     (R.  115.) 
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She  left  the  sanitarium  within  a  month  or  two, 
having  improved  rapidly  after  she  created  the  trust,  as 
hereinafter  related.    (R.  82,  109,  116.) 

After  Sydney  and  decedent  talked  the  matter  over, 
Sydney  went  into  San  Diego  and  met  an  attorney 
whom  he  knew.  He  consulted  with  the  attorney  on  the 
problem  and  the  attorney  suggested  the  creation  of  a 
trust  to  put  decedent's  property  beyond  her  control  or 
anybody  else's  control,  to  meet  the  situation.  (R.  34. 'j 
Numerous  conversations  were  had  between  decedent 
and  her  attorney.  (R.  116.)  Sydney  was  present  at 
the  conferences.  (R.  35.)  Decedent  expressed  her 
intention  to  divest  herself  of  all  her  property  and 
in  such  manner  that  it  would  not  be  subject  to  Federal 
estate  tax.  (Respondent's  Exhibits  0,  P.)  (R.  116.) 
In  preparation  of  the  trust  agreement,  decedent,  Syd- 
ney, Helen,  and  the  attorney  discussed  the  making  of 
the  trust  absolutely  irrevocable,  in  order  that  there 
should  be  no  Federal  estate  tax  charge  against  it,  and 
the  attorney  prepared  the  trust  under  the  law  then  in 
force  and  advised  decedent  that  it  would  not  be  subject 
to  estate  tax.  (Respondent's  Exhibits  0,  P.)  (R.  116.) 

Sydney  and  Helen  were  interested  in  the  property 
that  went  into  the  trust  and  felt  that  part  of  it  be- 
longed to  them  since  it  had  been  left  by  their  father. 
Decedent  willingly  recognized  this  fact  in  making  pro- 
vision in  the  trust  for  the  children,  so  that  each  of 
them  received  $75  a  month  from  the  income  of  the  said 
trust.    (R.  41,  49, 116.) 
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The  entire  matter  was  handled  expeditiously,  and 
on  March  24,  1928,  decedent  executed  the  trust  instru- 
ment. (R.  83, 116.)  During  this  time  decedent  was  in 
a  nervous  and  upset  condition,  but  she  made  no  re- 
marks of  expecting  death  or  being  near  death.  (R.  38, 
88,  108,  110.) 

Decedent  was  a  good  business  woman  and  did  not 
want  to  sign  the  trust  since  she  realized  that  by  doing 
so  she  would  lose  complete  control  of  her  property. 
However,  she  felt  it  was  the  only  way  to  get  free  from 
the  demands  of  Harrow  and  to  prevent  him  from  ob- 
taining any  part  of  her  property.  Decedent  trans- 
ferred everything  she  owned  to  the  trust,  except  her 
car,  jewelry,  and  her  salary  of  $70  per  month  as  vice- 
president  of  the  Plinds  Estate,  Incorporated,  and  $5,- 
418.51  of  her  savings  account  with  the  Southern  Trust 
and  Commerce  Bank  of  San  Diego,  $15,000  being 
drawn  from  this  account  and  placed  in  the  trust.  Of 
the  balance,  $5,000  was  withdrawn  and  paid  to  Harrow 
as  a  property  settlement  in  connection  with  the  divorce 
action  which  he  was  bringing.  Petitioner's  Exhibit 
15.)  (Stip.  Par.  4.  R.  24.)  (R.  37,  75,  88,  105,  106, 
116, 117.) 

The  Bank  of  Italy  National  Trust  and  Savings  As- 
sociation was  named  trustee  of  the  trust.  (R.  13,  117.) 
Its  duties  and  powers  as  trustee  included  the  following : 

a.  The  Trustee  shall  hold  and  manage  the 
Trust  Estate  in  all  respects  for  the  best  interests 
of  said  Trust  Estate  and  shall  invest  and  reinvest 


24 


all  funds  of  the  Trust  Estate  in  such  manner  as  to 
produce  the  largest  net  income  consistent  with  a 
high  degree  of  safety;  all  investments  shall  be  on 
such  security  or  in  such  securities  as  may  be  law- 
ful for  the  investment  of  the  funds  of  savings 
banks  in  the  State  of  California ;  the  Trustee  shall 
act  with  diligence  to  so  hold  and  manage  the  Trust 
Estate  and  the  property  and  funds  of  the  Trust 
Estate  that  the  net  income  of  the  Trust  Estate 
shall  be  as  large  as  possible  within  the  limit  of  the 
restrictions  hereinbefore  set  forth.  (Joint  Exhibit 
2-B,  Par.  3-a.)     (R.  14,  117.) 

•  •  • 

e.  In  the  event  that  legal  service  or  legal  ad- 
vice may  be  necessary  in  order  to  preserve  or  pro- 
tect the  Trust  Estate  the  sole  right  to  select  and 
appoint  the  attonaey  or  attorneys  to  represent  the 
Trust  Estate  shall  be  in  any  two  of  the  following 
persons,  to  wit:  (1)  The  Trustor;  (2)  Helen  B. 
Kendall;  and  (3)  Sydney  M.  Higgins;  after  the 
death  of  the  Trustor  such  right  to  appoint  and 
select  such  attorney  or  attorneys  shall  be  in  the 
said  Helen  B.  Kendall  and  Sydney  M.  Higgins, 
or  the  survivor  of  them.  (Joint  Exhibit  2-B,  Par. 
3-e.)     (R.  15,  16,  118.) 

f.  The  Trustee  shall  pay  out  of  the  coi'pus  of 
the  Trust  Estate  the  funeral  expenses  of  tho 
Trustor,  upon  the  death  of  Trustor,  the  Trustee 
shall  also  pay  out  of  the  corpus  of  the  Trust  Estate 
all  inheritance  and  estate  taxes  owing  by  the  estate 
of  the  Trustor  or  by  the  beneficiaries  herein  des- 
ignated upon  the  death  of  Trustor.  (Joint  Ex- 
hibit 2-B,  Par.  3-f.)     (R.  16,  118.) 
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With  respect  to  the  current  net  incoane,  the  Trust 
indenture  provided  as  follows: 

5.  During  the  continuance  of  this  trust  the 
net  income  of  the  Trust  Estate  remaining  after 
payment  of  the  costs  and  expenses  of  the  adminis- 
tration and  management  of  this  Trust  shall  be 
paid  by  the  Trustee  as  follows : 

A.  During  the  lifetime  of  the  trustor: 

a.  Seventy-five  Dollars  ($75)  per  month  to 
Helen  B.  Kendall,  or  if  she  be  dead  to  her 
issue  by  right  of  representation. 

b.  Seventy-five  Dollars  ($75)  per  month  to 
Sydney  M.  Higgins,  or  if  he  be  dead  to  his 
issue  by  right  of  representation. 

c.  The  entire  balance  of  the  net  income  of  the 
Trust  Estate  to  the  Trustor. 

B.  After  the  death  of  the  Trustor: 

In  equal  shares  to  Helen  B.  Kendall  and 
Sydney  M.  Pliggins;  in  the  event  of  the 
death  of  either  of  said  beneficiaries  then  the 
share  of  such  beneficiary  shall  be  paid  to  the 
issue  of  such  deceased  beneficiary  by  right 
of  representation. 

(Joint  Exhibit  2-B,  Par.  5.)  (R.  16,  17,  118,  119.) 
Sydney  and  Helen  have  each  been  receiving  monthly 
payments  as  above  provided.    (R.  41,  119.) 

By  its  terms  the  trust  is  to  terminate  upon  the 
death  of  decedent  and  both  of  her  children,  at  which 
time  the  corpus  is  to  be  distributed  one-half  to  the  issue 
of  Sydney  and  one-half  to  the  issue  of  Helen  by  right 
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of  representation.  Failing  issue  of  either,  the  entire 
corpus  is  to  go  to  the  issue  of  the  other.  Failing  issue 
of  both,  the  corpus  is  to  go  to  the  heirs  at  law  of  Syd- 
ney and  Helen.  (Joint  Exhibit  2-B,  Par.  6.)  (R.  17, 
119.) 

The  trust  is  declared  to  be  irrevocable.  (Stip.  Par. 
5.)  (R.  24,  119.)  However,  the  trustor  during  her 
lifetune  reserved  the  right  from  time  to  time  to  ap- 
point a  new  and  different  ti-ustee  being  restricted  only 
to  an  incorporated  trust  company  authorized  to  do  a 
trust  business  in  the  State  of  California.  In  accordance 
with  that  reserved  power  decedent  twice  changed  the 
trustee.  (Joint  Exhibit  2-B,  Par.  9.)  (Stip.  Par.  4.) 
(R.  19,  24,  119.) 

Paragraph  7  of  the  trust  indenture  provides  as 
follows : 

If  it  should  happen  during  the  continuance  of 
this  trust  that  the  net  income  of  the  Trust  Estate 
is  insufficient  to  adequately  provide  for  the  com- 
fort, well-being  or  education  of  any  of  the  bene- 
ficiaries of  this  trust,  and  if  such  beneficiary  has 
no  other  means  sufficient  for  the  purpose,  then 
upon  representation  and  proof  of  such  facts  to  a 
court  of  competent  jurisdiction  and  upon  the  order 
of  such  court  resort  may  be  had  to  the  corpus  of 
the  Trust  Estate  to  the  extent  necessary  to  relieve 
the  situation,  and  any  amounts  so  paid  out  of  the 
corpus  of  the  Trust  Estate  shall  be  charged  to  the 
respective  share  of  the  particular  beneficiary  re- 
ceiving such  amounts.  (Joint  Exhibit  2-B,  Par. 
7.)     (R.  18,  119,  120.) 
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Decedent's  marriage  to  Harrow  was  terminated 
by  a  final  decree  of  divorce  issued  July  6,  1929.  On 
August  30,  1929,  decedent  had  her  name  changed  back 
to  Higgins.    (Stip.  Par.  3.)     (R.  24,  120.) 

Early  in  1941  decedent  desired  to  alter  or  amend 
the  trust  indenture  so  as  to  relieve  the  trustee  of  the 
restrictions  contained  in  subparagraph  a  of  paragrapli 
3,  supra,  with  respect  to  mvesting  the  trust  funds  'Mn 
such  securities  as  may  be  lawful  for  the  investment  of 
the  funds  of  savings  banks  in  the  State  of  California. ' ' 
Therefore,  decedent  had  her  two  children,  Sydney  and 
Helen,  join  her  in  filing  with  the  Superior  Court  of  the 
State  of  California,  on  February  6,  1941,  a  document 
captioned  ' '  Complaint  for  Declaration  of  Rights  under 
Trust  Indenture  and  for  Equitable  Relief. ' '  The  trustee 
was  named  defendant.  In  the  complaint  it  was  alleged 
that  decedent  ''did  not  and  could  not  anticipate  the 
economic  changes  that  have  taken  place  since  March 

24,  1928,  upon  which  said  date  said  Trust  was  estab- 
lished" and  as  a  consequence  the  income  from  the 
restricted  investments  would  probably  be  so  small  that 
an  application  to  the  Court  for  invasion  of  corpus 
under  paragraph  7,  supra,  would  be  required.  (Joint 
Exhibit  3-C.)     (Stip.  Par.  6.    R.  24.)     (R.  120,  121.) 

The  trustee-defendant  filed  an  answer  on  February 

25,  1941,  in  which  substantially  all  of  the  allegations 
of  fact  contained  in  the  complaint  were  admitted  and 
in  which  the  trustee  joined  decedent  in  praying  for 
such  decision  and  judgment  as  the  Court  considered 
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proper  in  the  premises.  (Joint  Exhibit  4-D,  R.  25.) 
On  March  13, 1941,  the  Court  entered  its  decree  chang- 
ing subparagraph  a  of  paragraph  3  of  the  trust  in- 
denture to  read  as  follows : 

a.  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
Trust  Estate,  and  shall  invest  and  reinvest  all 
funds  of  the  Trust  Estate  in  such  manner  as  to 
produce  the  largest  net  income  consistent  with  a 
high  degree  of  safety;  all  investments  hereafter 
from  time  to  time  made  by  the  Trustee  shall  be  in 
bonds,  whether  the  same  be  lawful  for  the  invest- 
ment of  funds  of  savings  banks  in  California  or 
not,  and  in  such  preferred  and/or  common  stocks 
as  the  Trustee  may  from  time  to  time  select;  the 
Trustee  shall  act  with  diligence  and  shall  so  hold 
and  manage  the  trust  estate  and  the  property  and 
funds  composing  the  same  that  the  net  income  of 
the  Trust  Estate  shall  be  as  large  as  possible  with- 
in the  limits  of  the  restrictions  hereinabove  set 
forth.  (Joint  Exhibit  5-E.)  (Stip.  Par.  8,  R.  25.) 
(R.  121.) 

The  form  of  the  court  decree  entered  March  13, 
1941,  "did  not  truly  express  the  agreement  of  the  par- 
ties" so,  on  April  19,  1941,  decedent  again  went  to 
court,  this  time  filing  a  "Notice  of  Motion  to  Vacate 
and  Set  Aside  Judgment  and  Enter  Judgment  in  Lieu 
Thereof. ' '  (Joint  Exliibits  6-F,  1  and  2. )  ( Stip.  Par. 
9,  R.  25.)  On  April  21,  1941,  the  Court  entered  an- 
other defii*ee  again  changing  subparagraph  a  of  para- 
graph 3  of  the  trust  indenture  to  read  as  follows : 
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a.  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  res^Dects  for  the  best  interests  of  said 
estate,  and  shall  invest  and  reinvest  all  funds  of 
the  trust  estate  in  such  manner  as  to  produce  a 
reasonably  high  net  income,  for  which  purpose  the 
Trustee  may  make  any  investments  which  are  of 
medimn  or  higher  grade ;  all  investments  hereafter 
from  time  to  time  made  by  the  Trustee  shall  be 
in: — bonds,  mortgages,  and/or  trust  deed  notes, 
secured  by  improved  real  estate  (whether  the  same 
be  lawful  for  the  investment  of  fmids  of  savings 
banks  in  California  or  not),  and/or  in  such  pre- 
ferred and/or  common  stocks  as  the  Trustee  may 
select,  and  within  the  investment  limitations  above 
set  forth.  (Joint  Exhibit  7-0.)  (Stip.  Par.  10, 
R.25.)     (R.  122.) 

On  May  27, 1943,  decedent  petitioned  the  Court  for 
an  order  authorizing  and  directing  the  trustee  to  pay 
to  her  the  sum  of  $300  per  month  out  of  income,  if 
available,  otherwise  out  of  corpus.  The  petition  stated, 
in  part  that  the  estimated  available  income  of  $225  per 
month  for  the  succeeding  twelve  months  '4s  insuffi- 
cient to  adequately  provide  for  her  comfort  and  well- 
being,  and  that  she  has  no  other  means  of  support  or 
other  income."  No  one  appeared  to  oppose  the  grant- 
ing of  the  relief  prayed  for  (Joint  Exhibit  8-H)  (Stip. 
Par.  11,  R.  25)  and  on  June  11, 1943,  the  Court  entered 
its  order  authorizing  and  directing  the  trustee  to  make 
the  payment  of  $300  per  month  "paying  thereon  the 
net  income  from  said  trust  and  in  addition  thereto  such 
part  of  the  corpus  of  the  trust  estate  as  may  be  neces- 
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sary  to  make  such  monthly  payments  until  the  further 
order  of  this  Court."  (Joint  Exhibit  9-1.)  (Stip. 
Par.  12,  R.  25,  26.)     (R.  122,  123.) 

On  October  25,  1943,  decedent  filed  with  the  Court 
a  Petition  for  Order  AlloAving  additional  payment 
from  Corpus  of  Trust.  The  petition  stated  in  part 
that  in  previously  petitioning  the  Court  for  $300  per 
month,  a  payment  of  $75  per  month  to  her  chauffeur 
had  been  overlooked  so  that  the  net  income  available  to 
her  amounted  to  only  $225  per  month;  furthermore, 
in  the  past  sixty  days,  due  to  the  pending  liquidation 
of  Hinds  Estate,  Incorporated,  her  salary  of  $70  per 
month  as  vice-president  had  been  discontinued.  In 
praying  for  an  order  authorizing  and  directing  the 
trustee  to  pay  her  $445  per  month  ($300  plus  $75  plus 
$70  out  of  income,  if  available,  otherwise  out  of  cor- 
pus) ,  decedent  stated  in  her  petition  as  follows : 

That  the  whole  of  said  trust  estate  was  set  W[) 
out  of  petitioner's  own  funds  and  for  her  benefit 
and  support ;  that  she  is  over  seventy  years  of  age, 
and  has  need  of  the  comforts  it  can  give  her  as 
never  before.  (Joint  Exhibit  10- J.)  (Stip.  Par. 
13,  R.  26.)     (R.  123.) 

On  November  19,  1943,  decedent  filed  with  the 
Court  an  Amendment  to  Petition  for  Order  Allowing 
Additional  Payment  from  Corpus  of  Trust  in  which 
the  prayer  of  her  petition  filed  on  October  25,  1943, 
was  amended  to  read  as  follows : 
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WHEREFORE,  petitioner  prays  for  an  order 
of  Court  authorizing  and  directing  the  First  Na- 
tional Trust  &  Savings  Bank  of  San  Diego,  as 
Trustee,  to  pay  to  petitioner  or  her  order  as  Trus- 
tor under  said  Trust  Indenture,  or  in  case  of  her 
illness  or  incompetence,  to  pay  the  same  for  her 
benefit  for  her  support  and  maintenance,  the  smn 
of  Four  Hundred  and  Forty-five  ($445.00)  Dol- 
lars per  month,  paying  the  same  out  of  the  net 
income  available  for  said  purpose,  but  if  said 
income  is  insufficient  to  pay  said  sum,  then  out 
of  the  balance  of  the  corpus  of  said  trust  estate. 
(Joint  Exhibit  11-K.)  (Stip.  Par.  14,  R.  26.) 
(R.  123,  124.) 

On  the  same  day,  November  19,  1943,  there  being 
no  one  appearing  in  opposition  to  the  petition,  the 
Court  entered  its  order  authorizing  and  directing  the 
trustee  to  make  payments  as  prayed  for  in  the  petition 
of  October  25, 1943,  as  amended  on  November  19,  1943. 
(Joint  Exhibit  12-L.)  (Stip.  Par.  15,  R.  26.)  (R.  124.) 

Pursuant  to  the  Couii;  orders  of  June  11,  1943,  and 
November  19,  1943,  the  trustee  paid  to  decedent  out  of 
corpus  of  the  trust  the  following  amounts : 

1943  (subsequent  to  June  11)  $    624.06 

1944  1,175.17 

1945  (prior  to  decedent's  death 

on  March  3)  130.25 


Total  payments  out  of  corpus  $1,929.48 


(Joint  Exhibit  13-M.)  (Stip.  Par.  15,  R.  26.)  (R.  124.) 
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All  of  the  Court  proceedings  detailed  above  were 
uncontested.  Except  for  the  original  petition  to  alter, 
or  amend  the  trust,  in  which  decedent  was  joined  by 
her  two  children,  decedent  alone,  through  her  attorney, 
filed  all  subsequent  petitions,  although  the  names  of 
the  children  appear  in  the  captions.  (Joint  Exhibits 
3-C,  4-D,  5-E,  6-F,  1  and  2,  7-0,  8-H,  9-1,  10-J,  11-K, 
12-L.)  Neither  of  the  children  ever  requested  an  in- 
crease in  their  monthly  payments  of  $75  each  from 
the  trust;  nor  did  they  ever  petition  the  Court  for 
payments  out  of  corpus.  (R.  48.)  No  corpus  was  ever 
used  for  the  benefit  of  either  of  the  two  children.  (R. 
124,  125.) 

Subsequent  to  the  death  of  decedent,  there  was 
paid  out  of  the  corpus  of  the  trust  estate  the  following 
items : 

4/10/45 — Bradley- Woolman  Mortuary 

funeral  expenses  $    574.94 

8/22/45— W.  S.  Heller,  County  Treas- 
urer California  State  Inherit- 
ance Tax  in  matter  of  Estate  of 
Dell  Hinds  Higgins,  deceased, 
per  order  of  fixing  Inheritance 
Tax  dated  8-1-45  $3,262.44 

(Joint  Exhibit  13-M.)  (Stip.  Par.  16,  R.  27.)  (R.  125.) 

In  the  Federal  estate  tax  return  the  funeral  ex- 
penses in  the  amount  of  $574.94  were  included  in  the 
total  deductions  claimed  of  $2,477.38.  (Joint  Exhibit 
1-A.)    (R.125.) 
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The  property  comprising-  the  trust  estate  on  the 
date  of  decedent's  death  consisted  of  bonds,  preferred 
and  common  stocks,  and  $1,539.81  in  cash,  making  an 
aggregate  total  of  $188,302.40.  (Joint  Exhibit  14-K) 
(Stip.  Par.  17,  R.  27.)     (R.  125.) 

At  the  time  of  her  death  decedent  owned  only  her 
car,  her  jewelry,  and  cash  in  the  amount  of  $1,980.27. 
Decedent's  last  w411,  dated  April  8,  1940,  reads  as  fol- 
lows: 

I  give  to  my  daughter  HELEN  B.  KENDALL 
all  my  clothes,  ornaments,  everything  in  my  home, 
except  the  jewelry  I  have  already  willed  to  oth- 
ers,— for  her  to  take  and  keep  as  her  own.  All 
my  things  in  Helen's  home  are  to  be  hers  also. 

(Joint  Exhibit  1-A.)     (Stip.  Par.  18,  R.  27,  28.)     (R. 
125,  126.) 
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SUMMARY  OF  EVIDENCE 

Dell  Hinds  Higgins,  also  known  as  Dell  M.  Harrow, 
also  known  as  Dell  M.  Higgins,  decedent,  trustor,  was 
born  May  31,  1869,  created  irrevocable  trust  inden- 
ture March  24,  1928,  died  March  3,  1945.  Married 
Albert  Edward  Higgins  in  1887,  they  had  two  chil- 
dren, a  son,  Sydney  M.  Higgins,  born  March  2,  1889, 
and  a  daughter,  Helen  B.  Higgins,  born  July  17,  1894. 
Helen  was  married  on  April  10,  1917,  to  Kenneth 
Kendall.  Decedent's  first  husband  died  in  1913,  left 
property  to  which  Sydney  and  Helen  were  entitled  to  a 
part,  although  they  did  not  at  the  time  claim  it,  it 
went  to  decedent.  Both  children  are  still  living.  The 
trust  indenture  made  provision  for  $75  per  month  fd^ 
each  of  the  children  out  of  the  income  of  the  said 
trust.  On  April  9,  1925,  decedent  married  Samuel 
Harrow. 

The  impelling  cause  of  the  trust  indenture  of  March 
24,  1928,  was  motivated  by  purposes  associated  with 
life,  namely,  to  place  trustor's  property  in  a  position 
so  that  her  then  husband,  Samuel  Harrow,  could  not 
get  any  part  of  it.  Immediately  after  the  property 
was  placed  in  trust,  decedent  made  settlement  with 
him  for  the  sum  of  $5,000.  Subsequently,  on  July  5, 
1928,  he  obtained  an  interlocutory  judgment  by  de- 
fault in  an  action  for  divorce  against  decedent. 

At  the  time  the  trust  was  created  trustor  was  not 
in  bad  health,  made  no  mention  of  anticipating,  ex- 
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pecting,  or  being  near  death,  and  lived  for  seventeen 
years  thereafter.  Her  only  serious  illness  prior  to  her 
death  was  in  1903  at  which  time  she  had  pneumonia. 
She  was  alert  and  a  good  business  woman,  she  resented 
signing  the  trust  as  in  so  doing  she  lost  complete  con- 
trol of  her  propert}^  Trustor  was  advised  by  her  at- 
torney and  the  trustee  Bank  that  the  property  con- 
veyed or  transferred  to  the  trust  would  not  be  sub- 
ject to  Federal  estate  tax. 

SPECIFICATION  OF  ERRORS  RELIED  UPON 

(1)  The  Findings  of  Fact  of  The  Tax  Court  are  not 
supported  by  the  evidence ; 

(2)  The  failure  to  hold  the  transfer  of  the  corpus 
of  the  trust  of  March  24, 1928,  was  an  inter  vivos  trans- 
fer, and  not  made  in  contemplation  of  death; 

(3)  The  failure  to  hold  that  the  transfer  was  inter 
vivos  and  was  intended  to  take  effect  in  possession  or 
enjoyment  at  the  tune  it  was  made,  namely,  March  24, 
1928,  within  the  meaning  of  Internal  Revenue  Code, 
section  811(c) ; 

(4)  The  failure  to  hold  that  the  decedent  did  not 
I'eserve  the  power  to  limit,  aanend,  transfer,  or  revoke 
the  trust  within  the  meaning  of  the  Internal  Revenue 
Code,  section  811(d); 

(5)  The  failure  to  determine  that  the  transfer  of 
the  gift  was  made  prior  to  March  3, 1931,  and  the  value 
of  the  property  of  the  trust  was  for  that  reason  not 
subject  to  estate  tax; 
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(6)  The  failure  to  hold  that  said  gift  was  made  for 
a  purpose  connected  with  life:  namely,  to  divest  her- 
self of  the  property  so  that  her  then  husband  could 
not  get  it  and  for  that  reason  not  subject  to  estate  tax ; 

(7)  The  failure  to  find  that  the  gift  could  not  have 
been  made  in  contemplation  of  death  as  the  trustor 
was  in  normal  health  at  the  time  the  trust  was  created, 
March  24,  1928,  and  lived  seventeen  years  thereafter; 

(8)  The  failure  to  find  that  the  property  of  the 
trust  was  not  subject  to  estate  tax  pursuant  to  section 
811(c)  and/or  section  811(d)  of  the  Internal  Revenue 
Code  as  both  sections  became  effective  subsequent  to 
the  effective  date  of  the  trust,  March  24, 1928,  were  not 
retroactive  and  for  that  reason  the  decision  was  con- 
trary to  the  Fifth  and  to  the  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States  of  America; 

(9)  The  failure  to  find  the  Trustor  did  not  retain 
a  string  on  the  corpus  of  the  trust  property ; 

(10)  The  failure  to  hold  that  there  was  no  possi- 
bility of  the  trust  property  reverting  to  the  trustor ; 

(11)  The  failure  to  determine  the  trustor  only 
reserved  a  part  of  the  income  of  the  trust  property  to 
herself  as  a  definite  amount  of  the  income  was  at  the 
ti^e  the  trust  was  created  given  to  her  daughter  Helen 
and  her  son  Sydney ; 

(12)  The  failure  to  find  the  trust  indenture  was 
irrevocable  and  the  trust  property  passed  completely 
out  of  the  control  of  the  trustor : 
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(13)  The  failure  to  hold  the  trustor's  estate  pos- 
sessed no  right  or  interest  in  the  trust  property  at  the 
time  of  the  trustor's  death  as  the  transfer  of  the  trust 
property  passed  on  March  24,  1928,  at  the  time  the 
trust  was  created. 

SUMMARY  OF  ARGUMENT 

The  Findings  of  Fact  and  Opinion  of  The  Tax 
Court  are  not  supported  by  the  evidence  in  this  cause, 
as  it  was  determined  on  the  basis  of  Commiissioner  v. 
Estate  of  Church,  335  U.  S.  651,  69  S.  Ct.  337,  Estate 
■of  West  V.  Commissioner,  9  T.  C.  736,  Estate  of 
Diirant  v.  Commissioner,  41  B.  T.  A.  462,  and  Estate 
of  Spiegel  v.  Commissioner,  335  U.  S.  701,  69  S.  Ct.  301, 
and  the  facts  in  the  instant  cause  are  distinguishable 
from  the  Church,  West,  Durant,  and  Spiegel  cases.  In 
the  instant  cause  the  decedent  was  not  a  trustee,  she 
did  not  retain  the  entire  income  to  herself,  a  part  of  it 
was  first  set  aside  to  her  daughter  and  her  son,  there- 
fore, possession  and  enjoyment  passed  as  an  inter  vivos 
transfer  at  the  time  of  the  conveyance  of  the  property, 
March  24,  1928,  the  corpus  of  the  trust  could  not  be 
invaded  by  any  of  the  beneficiaries  of  the  trust,  under 
no  circumstances  did  she  retain  to  herself  a  reversion- 
ary interest.  Upon  her  death  and  upon  the  death  of 
both  of  her  children,  Sydney  and  Helen,  the  corpus  is 
to  be  distributed  one  half  to  the  issue  of  Sydney  and 
one  half  to  the  issue  of  Helen  by  right  of  representa- 
tion. Failing  issue  of  either,  the  entire  corpus  is  to  go 


38 

to  the  issue  of  the  other.  Failing  issue  of  both,  the 
corpus  is  to  go  to  the  heirs  at  hiw  of  Sydney  and  Helen. 
It  is  the  contention  of  the  petitioner  that  neither  that 
part  of  the  tnist  estate  from  which  the  decedent  re- 
tained the  incoine  to  herself  nor  that  part  of  it  whicli 
was  set  aside  to  her  son  and  daughter  is  subject  to 
Federal  estate  tax. 

In  the  decision  of  The  Tax  Court,  section  811,  sub- 
sections (c)  and  (d)  of  the  Internal  Revenue  Code 
was  given  consideration,  which  is  in  direct  contraven- 
tion to  the  Fifth  and  to  the  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States  of  America, 
as  the  transfer  was  made  prior  to  March  3,  1931,  the 
date  of  the  Joint  Resolution  of  Congress  which  changed 
the  law  under  the  Revenue  Act  of  1926,  section  302(c), 
under  which  section  the  evidence  shows  the  transfer 
was  made  for  purposes  comiected  with  life,  Dell  Hinds 
Higgins,  the  trustor,  had  no  power  to  invade  the 
corpus  of  the  trust  property,  the  trust  was  irrevocable, 
under  the  law  applicable  at  the  thne  of  the  creation  of 
the  trust  it  was  not  subject  to  Federal  estate  tax. 

Although  The  Tax  Court  did  not  decide  the  question 
involved  as  to  whether  or  not  the  transfer  was  made 
in  contemplation  of  death,  the  evidence  very  definitely 
shows  that  the  trust  was  motivated  by  purposes  as- 
sociated with  life,  namely,  to  place  trustor's  property 
in  a  position  so  that  her  then  husband,  Samuel  Harrow, 
could  not  obtain  any  part  of  it,  that  the  trustor  Avas 
not  in  bad  health,  that  she  was  alert  and  a  good  busi- 
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ness  woman  at  the  time  the  tinist  was  created,  March 
24,  1928,  and  lived  for  seventeen  years  thereafter,  all 
of  which  overwhelmingly  supports  the  contention  of 
the  petitioner  that  the  trust  was  not  made  in  contem- 
plation of  death. 

ARGUMENT 

The  Record  Completely  Fails  to  Support  the  Determina- 
tion of  the  Tax  Court,  as  the  Four  Cases,  Church, 
West,  Durant,  and  Spiegel,  Which  Constitute  the 
Basis  of  Its  Decision  are  Distinguishable  From  the 
Instant  Case. 

In  the  Opinion  of  The  Tax  Court  it  cites  four 
cases,  namely.  Commissioner  v.  Estate  of  Francois  L. 
Church,  335  U.  S.  651,  69  S.  Ct.  337 ;  Estate  of  Virginia 
II.  West  V.  Commissioner,  9  T.  C.  736 ;  Estate  of  Norma 
P.  Durant  v.  Commissioner,  41  B.  T.  A.  462 ;  and  Estate 
of  Spiegel  v.  Commissioner,  335  U.  S.  701,  69  S.  Ct.  301. 

Each  of  the  above  cases  are  clearly  distinguishable 
from  the  cause  now  before  the  Court.  Counsel  will 
take  each  of  the  cases  in  order  and  distinguish  it  from 
the  cause  now  before  this  Court. 

In  the  first  case,  Church  executed  a  trust  in  the 
state  of  New^  York  during  the  year  1924.  He  was  then 
21  years  of  age,  unmarried  and  childless.  He  and  two 
of  his  brothers  w^ere  named  co-trustees.  Certain  corpo- 
rate stock  was  transferred  to  the  trust  with  grant  of 
power  to  the  trustees  to  hold  and  sell  stock  and  rein- 
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vest  the  proceeds.  Church  reserved  no  j)ower  to  alter, 
amend,  or  revoke  tlie  trust  but  required  the  trustees 
to  pay  him  the  income  for  life.  He  died  in  1939.  The 
trust  terminated.  It  contained  some  directions  for  dis- 
tribution of  the  assets  when  he  died.  These  directions 
as  to  final  distribution  did  not  provide  for  all  possible 
contingencies.  If  Church  died  without  children  and 
without  any  of  his  brothers  or  sisters  or  their  children 
surviving  him,  the  trust  instrument  made  no  provision 
for  the  disposal  of  the  trust  assets.  The  Commission- 
er's contention  was  that,  under  New  York  law,  had 
there  been  no  surviving  trust  beneficiaries,  the  corpus 
would  have  reverted  to  decedent's  estate. 

In  the  instant  cause  (Higgins),  the  trust  was  exe- 
cuted March  24,  1928,  the  trustor  selected  a  corporate 
trustee  with  the  right  to  appoint  a  new  and  different 
trustee,  with  the  restriction  that  the  new  trustee  must 
be  a  corporate  trust  company  authorized  to  do  a  trust 
business  in  the  State  of  California  under  the  laws  of 
the  State  of  California  or  under  the  laws  of  the  United 
States.  The  trustor  reserved  no  power  to  alter,  amend, 
or  revoke  said  trust  and  the  trustee  was  required  dur- 
ing the  lifetime  of  the  trustor  to  pay  out  of  the  net  in- 
come of  the  trust  estate  $75  per  month  to  her  daugh- 
ter, Helen  B.  Kendall,  or,  if  she  should  die,  to  her  issue 
by  right  of  representation,  and  $75  per  month  to  her 
son,  Sydney  M.  Higgins,  or,  if  he  should  die,  to  his 
issue  by  right  of  representation,  and  the  entire  balance 
of  the  net  income  of  the  trust  estate  to  the  trustor. 
After  the  death  of  the  trustor,  the  entire  income  of 
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the  trust  estate  in  equal  shares  to  Helen  B.  Kendall 
and  Sydney  M.  Higgins;  in  the  event  of  the  death  of 
either  of  the  said  henef iciaries,  to  the  issue  of  the  de- 
ceased beneficiary  by  right  of  representation.  The 
trust  instrument  contained  the  provision  that  it  should 
terminate  upon  the  death  of  the  survivor  of  the  trus- 
tor, her  daughter,  Helen  B.  Kendall,  and  her  son, 
Sydney  M.  Higgins.  Upon  the  termination  of  the 
trust,  the  entire  corpus  of  the  trust  estate  shall  go  to 
and  be  distributed  among  the  issue  of  Helen  B.  Ken- 
dall and  Sydney  M.  Higgins  by  right  of  representation. 
In  the  event  there  is  no  living  issue  of  either  one  or  the 
other  of  Helen  B.  Kendall  and  Sydney  M.  Higgins  at 
the  time  of  the  termination  of  the  trust,  then  the  entire 
corpus  of  the  trust  shall  go  to  the  issue  of  the  other, 
and  if  there  is  no  issue  of  either  Helen  B.  Kendall  or 
Sydney  M.  Higgins  living  at  the  time  of  the  termina- 
tion of  the  trust,  then  the  entire  corpus  of  the  trust 
estate  shall  go  one-half  to  each  of  the  respective  heirs 
at  law  of  Helen  B.  Kendall  and  Sydney  M.  Higgins. 
(Joint  Exhibit  2-B,  R.  13-21.)    (Stip.  Par.  4,  R.  24.) 

In  the  Church  case,  Church  was  one  of  the  co-  trus- 
tees. In  the  Higgins  case  there  was  a  corporate  trustee. 
The  trustor  in  neither  case  reserved  the  power  to  alter, 
amend,  or  revoke  the  trust.  In  the  Church  case,  the 
trustor  required  the  income  to  be  paid  to  him  for  life. 
In  the  Higgins  case,  after  payment  of  $75  a  month  to 
each  of  her  two  children,  the  trustor  received  the  resi- 
due of  the  income,  therefore  the  trustor  parted  with 
possession  and  enjoyment  of  the  property  at  the  date 
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the  trust  was  created.  In  the  Church  case,  under  the 
New  York  law,  there  was  no  final  disposition  of  the 
trust  assets.  In  the  Higgins  case,  the  final  disposition 
of  the  assets  was  one-half  to  each  of  the  respective 
heirs  at  law  of  Helen  B.  Kendall  and  Sydney  M.  Hig- 
gins, the  daughter  and  son  respectively  of  the  trustor. 
(Joint  Exhibit  2-8,  R.  13-21.)     (Stip.  Par.  4,  R.  24.) 

In  the  West  case,  supra,  p.  736,  at  739,  The  Tax 
Court  stated  in  its  Opinion : 

"Here  the  trust  provided  external  standards. 
The  trustees  were  authorized  to  encroach  upon  the 
corpus  for  the  decedent's  'proper  maintenance  and 
support'  and  for  'any  emergency  which  may  arise 
affecting  her,  occasioned  by  sickness,  accident,  ill 
health,  affliction,  misfortune,  or  otherwise.'  These 
standards  imposed  a  limit  upon  the  Trustees'  dis- 
cretion to  act '  as  they  may  consider  reasonable  and 
necessary.'  We  think  the  trust  provided  an  en- 
forceable right  to  have  the  corpus  thereof  invaded 
for  the  decedent's  benefit." 

Date  trust  created :  November  9, 1926.  Trustor  died 
December  16,  1941. 

In  the  instant  case,  neither  trustor  nor  trustee  had 
the  rigM  to  invade  the  corpus  of  the  trust  for  the  bene- 
fit of  the  trustor  or  any  of  the  beneficiaries.  Article 
7  of  the  Higgins  trust,  formerly  the  Harrow  trust,  pro- 
vides as  follows : 

"7.  If  it  should  happen  during  the  contin- 
uance of  this  trust  that  the  net  income  of  the  Trust 
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Estate  is  insufficient  to  adequately  provide  for 
the  comfort,  well-being  or  education  of  any  of  the 
beneficiaries  of  this  trust,  and  if  such  beneficiary 
has  no  other  means  sufficient  for  the  purpose,  then 
upon  representation  and  proof  of  such  facts  to  a 
court  of  competent  jurisdiction  and  upon  the  order 
of  such  court  resort  may  be  had  to  the  corpus  of 
the  Trust  Estate  to  the  extent  necessary  to  relieve 
the  situation,  and  any  amounts  so  paid  out  of  the 
corpus  of  the  Trust  Estate  shall  be  charged  to  the 
respective  share  of  the  particular  beneficiary  re- 
ceiving such  amounts." 

Under  such  provisions  no  clear  external  standard 
was  set,  nor  was  the  trustor  the  only  person  who  could 
apply  for  relief  under  the  said  Article  7.  Any  one  of 
the  beneficiaries  might  apply,  however,  the  relief 
sought  was  limited  and  left  to  the  sound  discretion  of 
a  court  of  competent  jurisdiction  and  was  not  an  en- 
forceable right.  It  should  be  observed  that  in  Estate 
of  West,  supra,  trustor  was  a  co-trustee,  whereas  in  the 
instant  case  there  w^as  a  corporate  trustee  and  said 
trustee  had  no  power  or  discretion  to  grant  relief. 
Only  a  court  of  competent  jurisdiction  had  the  un- 
trammeled  power  to  grant  the  relief  to  the  extent 
necessary  to  relieve  the  situation  as  provided  for  in 
Article  7  of  said  trust  indenture.  (Joint  Exhibit  2-B, 
R.  13-21.)     (Stip.  Par.  4,  R.  24.) 

Regarding  the  Diirant  case,  supra,  the  trust  wa~s 
created  March  30,  1926,  trustor  died  August  24,  1935. 
The  trust  instrmnent  in  the  Durant  case  provided  that 
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she  was  to  receive  $1,250  montlily  out  of  the  income 
and  if  the  income  was  insufficient  to  pay  said  amount, 
out  of  the  corpus  of  the  property  turned  over  to  the 
trustee,  for  and  during  her  natural  life  or  until  the 
property  turned  over  to  the  trustee  and  the  income 
therefrom  had  been  paid  over  to  the  said  Norma  P. 
Durant.  It  further  provided  that  if  $1,250  was  insuf- 
ficient in  the  judgment  of  said  trustee  to  properly  pro- 
vide for  the  comfort,  maintenance,  and  enjoyment  of 
life  by  said  Norma  P.  Durant,  the  said  sum  to  be  paid 
monthly  to  her  be  increased  to  such  sum  as  in  the 
opinion  and  judgment  of  said  trustee  is  proper.  And 
in  addition  to  the  monthly  provision  for  maintenance 
etc.,  any  further  sum  or  sums  of  money  for  the  pur- 
pose of  traveling,  or  purchasing  a  home  or  other  real 
estate  solely,  however,  for  her  own  use  and  enjoyment, 
and  the  trustee  may  further  pay  to  the  said  Norma  P. 
Durant  money  for  other  purposes  which  in  the  opinion 
and  judgment  of  said  trustee  it  may  be  advisable  to 
pay  her  in  view  of  all  existing  conditions  and  circum- 
stances. The  agreement  provided  that,  upon  the  death 
of  the  trustor,  the  trustee  should  ascertain  and  pay  all 
of  the  just  debts  of  the  said  Norma  P.  Durant.  It  also 
provided  for  the  disposition  of  the  residue  in  a  com- 
parable manner,  and  in  a  large  measure  in  identical 
language,  with  decedent's  Will  executed  December  22, 
1925.  The  facts  also  show  that  the  value  of  the  trust 
corpus  on  March  30,  1926,  the  date  of  its  creation,  was 
$55,950.  There  was  added  thereto  on  October  24,  1928, 
securities  and  other  property  to  the  value  of '$78,730.88. 
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From  the  date  of  the  creation  of  the  trust,  March  30, 
1926,  to  the  date  of  decedent's  death,  Augiist  24,  1935, 
there  was  paid  to  the  decedent  $61,365.69  from  the  in- 
come received  from  the  trust,  and  $70,516.50  from  the 
principal  of  the  trust,  making  a  total  payment  of 
$131,882.19.  The  Tax  Court  in  its  Opinion  stated,  at 
the  bottom  of  page  464: 

''Powers  residing  in  the  decedent  either  alone 
or  at  least  in  conjunction  with  the  trustee  were 
such  that  the  amendment,  revocation,  or  alteration 
of  the  trust  was  in  reality  retained  by  decedent 
until  the  time  of  her  death.  The  stipulated  monthly 
payments  were  obviously  materially  in  excess  of 
any  anticipated  income  from  the  property.  It  re- 
sulted, and  must  have  been  contemplated,  that 
periodic  invasions  of  principal  would  be  necess- 
sary.  Only  decedent 's  refusal  to  accept  such  frag- 
mentary distributions  of  i^rincipal  could  prevent 
the  estate  from  being  dissipated  in  its  entirety. 
In  fact,  in  the  period  of  less  than  ten  years  of  the 
trust's  operation  approximately  50  percent  of  the 
principal  was  so  disbursed.  At  the  same  rate  it 
would  not  have  lasted  for  ten  years  more.  Again, 
the  primary  obligation  of  the  trustee  upon  dece- 
dent's death  was  to  pay  all  of  her  debts,  so  that  by 
the  simple  expedient  of  obtaining  by  loans  or  ad- 
vances such  amounts  of  principal  as  she  might  see 
fit  she  could  effectively  prevent  all  or  any  part 
of  the  property  from  passing  to  the  remainder- 
men." 
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'  There  is  no  similarity  between  the  facts  in  the 
Durcmt  case  and  those  in  the  Higgins  case.  In  the 
Durant  case,  the  trustee  had  wide  and  untrammeled 
discretion,  whereas  in  the  Higgins  case  the  trustee  had 
no  discretion  but  the  sound  discretion  rested  in  a  court 
of  competent  jurisdiction  and  was  then  very  limited  as 
to  any  benefit  which  might  be  obtained  by  any  of  the 
beneficiaries  under  the  trust,  as  provided  in  Article 
7  of  said  instrument.  (Joint  Exhibit  2-B,  R.  13-21.) 
(Stip.  Par.  4,  R.  24.) 

Summary  of  the  Durant  trust :  It  appears  that  the 
trust  was  created  merely  for  the  purpose  of  selecting 
someone  to  act  in  an  advisory  capacity,  make  invest- 
ments, and  keep  books  of  account  for  the  trustor.  And, 
further  the  trust  indenture  for  all  intents  and  pur- 
poses corresponded  vith  her  last  Will  and  Testament 
made  December  22,  1925. 

It  is  difficult  to  miderstand  why  the  Court  cited 
the  Spiegel  case,  as  this  involved  a  trust  created  in  the 
year  1920  which  included  the,  settlor's  gross  estate 
wherein  there  was  a  possibility  of  a  revertor  to  the 
settlor  by  operation  of  the  law.  In  the  instant  case. 
The  Tax  Court  stated  in  its  Opinion : 

''.  .  .  And  whatever  doubt  there  may  have 
been  that  such  an  invasion  affecting  only  a  pai-t 
of  the  estate  might  be  too  insignificant  to  justify 
taxing  all  of  it  must  now  yield  to  the  principle 
enunciated  in  Estate  of  Spiegel  v.  Commissioner, 
335  U.  S.  701,  January  17,  1949." 


47 

In  the  Higgins  case  there  was  no  possible  reversion 
to  the  trustor,  whereas  it  was  held  in  the  Spiegel  case 
there  w^as  a  reversion  to  the  grantor.  Provision  is 
made,  as  set  out  in  the  trust  indenture  (Joint  Exhibit 
2-B,  Article  6,  R.  17),  that  if  neither  the  daughter  nor 
son  of  the  tiiistor  should  leave  issue,  then  the  trust 
property  in  the  final  analysis  would  go  one-half  to  the 
heirs  at  law  of  Helen  B.  Kendall  and  one-half  to  the 
heirs  at  law  of  Sydney  M.  Higgins,  which  clearly 
shows  that  there  was  no  intent  of  the  trustor  to  re- 
serve for  herself  a  contingent  reversionary  interest  in 
the  trust.  Our  contention  is  that  the  trustor,  so  far  as 
title  to  the  corpus  of  the  trust  is  concerned,  made  a 
bona  fide  transfer  of  the  property  in  which  the  trustor 
absolutely,  unequivocably,  irrevocably,  and  without 
possible  reversion  parted  with  all  of  her  title  and  all 
of  her  physical  possession  or  enjoyment  of  the  prop- 
erty transferred  on  March  24,  1928.  That  after  the 
transfer  had  been  made,  the  trustor  was  left  with  no 
legal  title  in  the  property,  no  possible  reversionary 
interest  in  the  property,  and  no  right  to  possess  or  en- 
joy the  property  then  or  thereafter.  After  the  execu- 
tion of  the  trust,  the  trustor  held  no  right  in  the  trust 
estate  which  in  any  sense  was  the  subject  of  testament- 
ary disposition.  The  said  trust  indenture  was  in  no 
way  associated  to  a  will.  The  transfer  of  the  title  to 
the  property  was  unaffected  subsequent  to  March  24, 
1928,  whether  the  grantor  lived  or  died. 

The  Tax  Court  in  the  Higgins  case  said:  ''Our  con- 
clusion that  the  trust  is  taxable  as  part  of  decedent's 
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estate  for  the  reasons  given  eliminates  the  necessity 
of  considering  the  alternative  contention  of  a  transfer 
in  contemplation  of  death. "  It  is  evident  that  the  trust 
was  not  created,  nor  the  property  transferred  to  the 
trust,  in  contemplation  of  death,  but  on  the  contrary 
was  actuated  by  motives  associated  with  life,  as  the 
objects  and  purposes  of  the  trust  were  to  place  the 
trustor's  property  beyond  any  possible  control  of  her 
then  husband,  Samuel  Harrow,  who  plagued  and 
harassed  her  for  money  and  caused  her  to  become 
highly  nervous  (R.  32,  47,  88)  and  would  take  her  past 
cemeteries  and  hospitals  and  tell  her  that  was  where 
he  was  going  to  put  her.  He  constantly  made  demands 
upon  her  for  money  and  she  was  in  constant  fear  that 
he  would  cause  her  death  in  order  to  get  her  money. 
(R.  33,  49,  50,  55.)  (R.  115.)  Although  a  good  business 
woman,  enjoyed  handling  her  own  business  matters 
and  property,  she  consented  to  place  her  property  in 
trust  so  that  her  then  husband,  Samuel  Harrow,  could 
not  obtain  it.  (R.  75,  88,  116,  117.)  She  was  approxi- 
mately 59  years  of  age  at  the  time  she  created  the 
trust,  17  years  later  she  died  at  the  age  of  approxi- 
mately 76  years.  (R.  12,  23.) 

At  the  date  the  trust  was  created,  there  was  no  law 
requiring  a  Federal  gift  tax.  In  fact,  there  was  no 
Federal  gift  tax  act  for  the  period  January  1,  1926, 
to  June  2,  1932. 

On  April  14, 1930,  in  the  case  of  May  v.  H^einer,  281 
U.  S.  238,  74  L.  Ed.  826,  the  Supreme  Court  in  its 


49 

Opinion  laid  down  the  rule  that  where  the  donor  re- 
served the  income  for  life,  transfer  was  not  made  in 
contemplation  of  death  within  the  legal  significance 
of  those  words  and  not  testamentary  in  character  and 
was  beyond  the  recall  of  the  trustor,  that  at  the  date  of 
the  death  of  the  trustor  no  interest  passed  from  the 
decedent  to  the  living ;  title  thereto  had  been  definitely 
fixed  by  the  trust  deed,  the  property  was  not  to  be  in- 
cluded in  the  donor's  estate  for  Federal  estate  tax 
purposes.  (In  the  cause  before  the  Court,  the  trust 
was  not  made  in  contemplation  of  death,  the  property 
was  beyond  the  recall  of  the  trustor,  and  title  to  the 
property  passed  on  the  date  of  the  trust  instrument, 
namely,  March  24,  1928.)  The  law  was  immediately 
changed  after  this  decision  by  a  Joint  Resolution  of 
Congress,  March  3,  1931,  amending  section  302(c)  of 
the  1926  Revenue  Act,  now  section  811(c)  of  the  In- 
ternal Revenue  Code,  to  include,  among  others,  trans- 
fers ''under  which  the  transferor  has  retained  for  his 
life  .  .  .  (1)  the  possession  or  enjoyment  of,  or  the 
income  from,  the  property"  transferred.  This  change 
in  the  law  was  held  not  to  have  retroactive  effect  in 
Hassett  v.  Welch  (1938),  303  U.  S.  303,  58  S.  Ct.  559, 
and  many  other  cases,  and  to  be  applicable  only  to 
transfers  made  on  or  after  March  3,  1931. 

Petitioner  contends  that  section  811(c)  is  not  ap- 
plicable and  quotes  from  Hassett  v.  Welch,  supra: 

"The  history  of  the  Resolution  is  of  material 
aid  in  its  construction.  Section  302(c)  of  the  Act  of 
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1926,  like  earlier  acts,  measured  the  tax  by  the  in- 
clusion in  the  gross  estate  of  property  of  which  the 
decedent  had  made  a  voluntary  transfer  in  contem- 
plation of,  or  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  his  death.  Notwithstand- 
ing the  Treasury  had  ruled  that  a  transfer  of 
assets  with  a  reservation  of  income  for  the  donor's 
life  came  within  the  definition,  this  court  held 
otherwise.  (May  v.  Heiner,  281  U.  S.  238,  50  St.  Ct. 
286,  74  L.  Ed.  826,  67  A.  L.  R.  1244,  construing 
section  402(c)  of  the  Revenue  Act  of  1918,  40 
Stat.  1057,  1097.)  Dissatisfied  with  the  decision, 
the  Govermnent  sought  a  reversal  of  it  but,  in 
three  judgments,  announced  on  March  2,  1931,  the 
ruling  was  reaffirmed.  (Burnet  v.  Northern  Trust 
Co.,  283  U.  S.  782,  51  S.  Ct.  342,  75  L.  Ed.  1412; 
Morsman  v.  Burnet,  283  U.  S.  783,  51  S.  Ct.  343, 
75  L.  Ed.  1412;  McCormick  v.  Burnet,  283  U.  S. 
784,  51  S.  Ct.  343,  75  L.  Ed.  1413,  construing  sec- 
tion 402  (c)  of  the  Revenue  Act  of  1921,  42  Stat. 
278,  and  section  302(c)  of  the  Revenue  Act  of  1924, 
43  Stat.  304,  26  U.  S.  C.  A.  411  note.)  In  the 
opinions  in  these  cases,  which  led  to  the  prepara- 
tion and  adoption  of  the  Resolution,  the  court  said 
there  was  'no  question  of  the  constitutional  au- 
thority of  the  Congress  to  impose  prospectively  a 
tax  with  respect  to  transfers  or  trusts  of  the  sort 
here  involved.'  There  then  remained  one  day  of 
the  current  session  of  Congress.  The  Treasury 
drafted  an  amendment  of  section  302(c)  to  bring 
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trusts  of  this  type  within  its  sweep,  in  the  form  of 
the  Joint  Resolution  of  March  3,  1931,  which  was 
sent  to  Congress  on  the  day  of  our  decisions  and 
was  passed,  under  a  suspension  of  the  rules,  on  the 
next  day,  the  last  of  the  session.  (Cong.  Rec,  71st 
Cong.,  3rd  Sess.,  Vol.  74,  Part  7,  p.  7198.) 

"Because  its  passage  was  considered  exigent, 
the  Resolution  was  adopted  without  havuig  been 
printed  and  in  reliance  on  statements  made  from 
the  floor.  The  Congressional  Record  discloses  the 
understanding  of  the  Congress  with  respect  to  its 
scope.  Mr.  Garner,  of  the  House  Ways  and  Means 
Committee,  stated:  'The  Committee  on  Ways  and 
Means  this  afternoon  had  a  meeting  and  unani- 
mously reported  the  resolution  just  passed.  We 
did  not  make  it  retroactive  for  the  reason  that  we 
were  afraid  that  the  Senate  would  not  agree  to  it. ' 
(Cong.  Rec,  71st  Cong.,  3rd  Sess.,  Vol.  74,  Part 
7,  pp.  7198-7199.) 

"Mr.  Hawley  of  the  same  committee,  in  charge 
of  the  Resolution,  stated,  in  answer  to  a  question, 
'It  provides  that  hereafter  no  such  method  shall 
be  used  to  evade  the  tax'  and,  referring  to  the 
situation  created  by  the  decisions  of  this  court,  he 
said:  'It  is  entirely  apparent  that  if  this  situation 
is  permitted  to  continue,  the  Federal  estate  tax 
wiU  be  seriously  affected.  Entirely  apart  from  the 
refunds  that  may  be  expected  to  result,  it  is  to  be 
anticipated  that  many  persons  will  proceed  to 
execute  trusts  or  other  varieties  of  transfers  under 
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which  they  will  be  enabled  to  escape  the  estate  tax 
upon  their  property.  It  is  of  the  greatest  import- 
ance, therefore  that  this  situation  be  corrected  and 
that  this  obvious  opportunity  for  tax  avoidance 
be  removed.  It  is  for  that  purpose  that  the  joint 
resolution  is  proposed. ' 

"This  language,  we  think,  scarcely  bears  the 
interpretation  put  upon  it  by  Government  coun- 
sel— that  the  tax  was  meant  to  be  laid  on  estates 
of  all  who  died  after  the  adoption  of  the  Resolu- 
tion. 

"Bearing  in  mind  that  the  Resolution  was  pre- 
pared and  its  passage  recommended  by  the  Trea- 
sury, the  administrative  interpretation  supports 
in  uncommon  measure  the  view  that  it  was  not  in- 
tended to  operate  upon  transfers  completed  prior 
to  its  passage.  Promptly  upon  its  passage  the  De- 
partment issued  T.  D.  4314,  (C.  B.  X-1,  450), 
approved  by  the  Secretary  of  the  Treasury  May 
22,  1931,  which  was  in  the  form  of  a  letter  to  col- 
lectors of  internal  revenue  and  others  concerned. 
It  quoted  the  language  of  the  Resolution,  and 
stated : 

"  'In  view  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Nichols  v.  Coolidge, 
274  U.  S.  531,  47  S.  Ct.  710,  71  L.  Ed.  1184,  52 
A.  L.  R.  1081  (T.  D.  4072,  C.  B.  VI-2,  351),  May 
V.  Heiner,  281  U.  S.  238,  50  S.  Ct.  286,  74  L.  Ed. 
826,  67  A.  L.  R.  1244  (Ct.  D.  186,  C.  B.  JX-1,  382), 
Coolidge  V.  Long,  282  U.  S.  582,  51  S.  Ct.  306,  75 
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L.  Ed.  562;  Burnet  v.  Northern  Trust  Co.,  283 
IT.  S.  782,  51  S.  Ct.  342,  75  L.  Ed.  1412;  Edgar  M. 
Morsman,  Jr.  v.  Burnet,  283  U.  S.  783,  51  S.  Ct. 
343,  75  L.  Ed.  1412;  and  Cyrus  H.  McCormick  v. 
Burnet,  283  U.  S.  784,  51  S.  Ct.  343,  75  L.  Ed.  1413, 
the  portion  added  by  the  amendment  to  section 
302(c)  of  the  Revenue  Act  of  1926,  as  set  forth 
above  in  italic,  will  notwithstanding-  the  provisions 
of  section  302(h)  of  that  Act,  be  applied  prospec- 
tively only,  i.e.,  to  such  transfers  coming  within 
the  amendment  as  were  made  after  10:30  p.m., 
Washington,  D.C.,  tune,  March  3,  1931. 

' ' '  Regulations  70, 1929  edition,  will  be  amended 
to  make  the  changes  necessitated  by  the  amend- 
ment to  section  302(c)  of  the  Revenue  Act  of  1926 
and  the  above  decisions  of  the  Supreme  Court.' 
(Italics  in  the  original.)" 

That,  further,  the  Joint  Resolution  of  March  3,  1931, 
amendments  thereto,  and  acts  subsequently  passed, 
have  no  retroactive  application  to  the  trust  indenture 
of  March  24,  1928. 

Under  the  circumstances,  petitioner  contends  that 
to  include  the  trust  property  of  $188,302.40  as  a  part 
of  the  estate  of  the  decedent  and  to  determine  a  defic- 
iency thereon  in  the  sum  of  $29,009.69  would  violate 
the  Fifth  and  the  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States  of  x4merica. 

Without  admitting  in  any  way  that  the  Church  and 
Spiegel  cases,  supra,  are  applicable  hereto,  but  for  the 
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sake  of  arugment  only,  we  respectfully  call  to  the 
Court's  attention  that  on  June  7,  1949,  H.  R.  5045  was 
introduced  in  the  House  of  Representatives  to  amend 
section  811(c)  of  the  Code  with  respect  to  the  Church 
situation.  This  bill  provides: 

''That  section  811(c)  of  the  Internal  Revenue 
Code  is  amended  by  striking  out  the  semicolon  at 
the  end  thereof  and  inserting  a  period,  and  by 
adding  the  following,  effective  as  to  estates  of 
all  decedents  whether  death  occurred  before  or 
after  passage  of  this  Act:  'Property  transferred 
before  10 :30  postmeridian,  eastern  standard  time, 
March  3,  1931,  shall  not  be  included  in  the  gross 
estate  under  this  section  by  reason  of  the  fact  that 
the  decedent  retained  an  estate  for  life  in  such 
property.'  " 

And  as  for  the  Spiegel  case,  there  was  no  possible 
reversionary  interest  in  the  property  to  the  decedent 
Dell  Hinds  Higgins,  so  that  the  Spiegel  case  is  not  at 
all  applicable  to  the  instant  cause. 

"Lawyer's  Weekly  Report",  published  weekly  by 
Prentice-Hall,  Inc.,  August  15,  1949,  Volume  4  -  No. 
47,  on  the  last  page,  makes  the  following  statement: 

"Legislation  to  Cover  Church  and  Spiegel:  The 
Senate  Finance  Committee  has  recommended  that 
H.  R.  5268  be  passed  with  two  important  additions. 
The  original  proposals  were  described  in  our  July 
25th  issue  (p.  2,  'Tax  Relief).  The 'proposed 
additions : 
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1.  Reinstate  the  status  quo  before  the  Church 
decision  (335  U.  S.  632).  In  other  words,  as  to 
trusts  created  before  March  4,  1931,  the  trust  pro- 
perty would  not  be  included  in  the  creator's  tax- 
able estate  merely  because  he  had  reserved  a  life 
estate  in  the  property.  The  amendment  would  be 
made  retroactive  to  Feb.  10,  1939  (when  the  In- 
ternal Revenue  Code  was  enacted). 

''2.  Include  only  the  actuarial  value  of  the 
decedent 's  interest  in  projjerty  transferred  during 
life  where  he  retained  a  reversionary  interest. 
This  additional  amendment  is  designed  to  relieve 
hardship  in  cases  like  Spiegel  (355  U.  S.  701). 
There,  the  decedent  had  a  remote  possibility  of 
reverter  in  a  million  dollar  trust  fmid.  Actuarially 
his  interest  was  worth  only  $70,  but  the  full  value 
of  the  trust  property  was  included  in  his  estate 
for  tax.  This  amendment  would  be  effective  only 
as  to  estates  of  person's  dying  after  its  adoption." 

The  Congress,  public  press,  American  Bar  Associa- 
tion— Section  of  Taxation,  tax  services,  estate  and  tax 
magazines,  have  all  commented  upon  the  harshness  or 
hardship  which  will  result  from  the  rules  laid  down  in 
the  Church  and  Spiegel  cases,  and  even  the  Commis- 
sioner of  Internal  Revenue  has  proposed  to  issue  new 
regulations  which  would  give  relief  under  these  two 
cases. 

It  is  the  contention  of  the  petitioner  that  the  trust 
created  March  24,  1928,  was  not  made  in  CONTEM- 
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PLATION  OF  DEATH  but  was  actuated  by  motives 
associated  with  life ;  that  the  transfer  of  the  property 
to  the  trust  was  intended  to  and  did  take  effect  in 
possession  or  enjoyment  at  the  time  the  said  trust  was 
created ;  that  the  death  of  the  trustor  did  not  alter  any 
of  the  interest  created  by  the  said  trust ;  that  title  had 
been  definitely  fixed  by  the  said  trust  indenture;  that 
the  trustor  retained  no  strings  upon  the  property 
placed  in  said  trust ;  that  the  trustor  did  not  retain  the 
exercise  of  a  power  either  alone  or  in  conjunction  with 
any  one  person  to  change  the  beneficiaries,  to  alter, 
amend,  revoke,  or  terminate  the  said  trusts;  that  the 
trustee  was  under  no  enforceable  fiduciary  obligation 
in  the  exercise  of  its  discretion  to  pay  the  principal  of 
the  trust  or  any  part  thereof  to  the  grantor;  that  the 
said  trust  instrument  was  not  testamentary  in  char- 
acter and  was  beyond  recall  by  the  trustor;  that  there 
was  no  external  standard  established  whereby  either 
the  trustor  or  trustee  could  invade  the  corpus  of  the 
trusts;  that  any  invasion  of  the  trust  rested  in  the 
absolute  and  uncontrolled  discretion  of  a  court  of  com- 
petent jurisdiction  and  was  not  an  enforceable  right; 
that  at  the  time  the  trust  was  created,  March  24,  1928, 
section  302(c)  of  the  Internal  Revenue  Act  of  1926 
was  the  law  applicable  and  imposed  no  tax  upon  the 
said  trust ;  that  the  Joint  Resolution  of  March  3,  1931, 
amendments  to,  and  acts  subsequently  passed,  have  no 
retroactive  application  and  trustor  retained  no  strings 
by  which  she  could  regain  possession  or  control  of  the 
trust  property  nor  did  her  death  alter  any  of  the  in- 


terest  created  by  the  trust;  that  the  Commissioner 
erroneously  determined  a  deficiency  of  estate  tax  lia- 
bility in  the  smn  of  $29,009.69  by  invoking  section 
811(c)  and  811(d)  of  the  Internal  Revenue  Code  and 
to  invoke  the  said  provisions  is  in  contravention  to  the 
Fifth  and  the  Fourteenth  Amendments  to  the  Consti- 
tution of  the  United  States  of  America. 

Further,  the  petitioner  contends  The  Tax  Court 
erred  in  sustaining  the  objections  made  by  counsel  for 
the  respondent  when  petitioner's  counsel  requested  the 
admission  into  evidence  of  petitioner's  Exhibits  No.  16, 
Complaint  for  Divorce,  Sainuel  Harrow,  Plaintiff,  v. 
Dell  M.  Harrow,  Defendant,  (R.  90,  91-94,  97,  99,  107, 
110,  112)  and  No.  17,  Commission  to  Take  Deposition 
of  Mary  Mountain,  Certificate,  and  Deposition  of 
Mary  Mountain  (R.  95-97,  99, 107, 110,  111),  objections 
noted  (R.  94-96),  as  these  Exhibits  show  clearly  that 
the  impelling  cause  for  making  the  trust  indenture  of 
March  24, 1928,  was  to  place  trustor's  property  beyond 
the  grasp  of  her  then  husband,  Samuel  Harrow ;  that 
the  transfer  was  motivated  by  purposes  associated  with 
life,  and  connot  be  deemed  to  have  been  made  in  con- 
templation of  death.  (See  comments  under  Synopsis 
of  Exhibits,  Petitioner's  Exhibits  Nos.  16  and  17,  this 
brief.)  United  States  v.  Wells,  283  U.  S.  102,  51  S.  Ct, 
446,  9  A.F.T.R.  1440  @  1445 ;  Becker  v.  St.  Louis  Trust 
Co.,  296  U.  S.  48,  56  S.  Ct.  78,  16  A.F.T.R.  989  @  991; 
Colorado  National  Bank  v.  Commissioner,  305  U.  S. 
23,  59  S.  Ct.  48,  21  A.F.T.R.  965  @  966. 
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At  the  time  the  trust  was  executed  and  became 
effective  on  March  24,  1928,  the  law  applicable  to  the 
said  trust  was  under  section  302(c)  of  the  Revenue  Act 
of  1926.  During  the  period  from  January  1,  1926,  to 
Jime  2,  1932,  there  was  no  Federal  gift  tax  in  effect. 
The  Joint  Resolution  of  the  Congress  of  March  3, 1931, 
the  amendment  to  section  302(c)  of  the  Revenue  Act 
of  1932,  and  subsequent  amendments  thereto  are  pros- 
pective in  their  operation  and  for  that  reason  do  not 
impose  a  tax  in  respect  to  past  irrevocable  transfers 
with  reservation  of  a  life  interest. 

Under  the  circumstances,  this  case  definitely  does 
not  come  within  the  rules  laid  down  in  the  four  cases, 
namely.  Commissioner  v.  Church,  supra,  Estate  of  West 
V.  Commissioner,  supra,  Estate  of  Norma  P.  Durant  v. 
Commissioner,  supra,  and  Estate  of  Spiegel  v.  Com- 
missioner, supra,  which  were  the  basis  of  the  decision 
of  The  Tax  Court.  In  giving  consideration  to  the  facts 
and  the  law  as  brought  out  in  this  cause,  it  should  be 
determined  that  the  trust  estate  in  the  sum  of  $188,- 
302.40  is  not  subject  to  Federal  estate  tax  and  should 
not  be  included  in  the  gross  estate  of  the  decedent,  Dell 
Hinds  Higgins,  nor  a  deficiency  determined  of  estate 
tax  liability  in  the  sum  of  $29,009.69,  or  any  other 
amount. 
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CONCLUSION 

On  the  basis  of  the  law  and  the  facts,  it  is  respect- 
fully submitted  that  the  findings  and  decision  of  The 
Tax  Court  of  the  United  States  should  be  reversed 
wherein  it  found  a  deficiency  in  estate  tax  of  $29,- 
009.69,  and  judgment  entered  for  the  petitioner  cover- 
ing the  estate  tax  clauned  of  $29,009.69,  and  interest 
thereon  in  the  sum  of  $4,849.45,  which  has  been  paid  to 
the  Collector  of  Internal  Revenue  of  the  Sixth  District 
of  California  in  the  total  sum  of  $33,859.14,  in  lieu  of 
bond  or  undertaking  and  to  stop  interest  from  accru- 
ing in  connection  with  the  deficiency  claimed,  together 
with  interest  thereon  from  and  after  the  date  of  the 
payment  thereof,  to-wit;  March  16,  1949. 

Respectfully  submitted, 

GEORGE  H.  STONE 
WM.  D.  MORRISON 

Counsel  for  Petitioner 
September  15,  1949. 
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OPINION  BELOW 

The  Tax  Court  entered  memorandum  findings  of  fact 
and  opinion  (R.  113-127)  which  are  not  reported. 


JURISDICTION 

This  petition  for  review  (R.  128-136)  involves  Fed- 
eral estate  taxes  for  the  taxable  year  1945.  On  March 
20,  1946,  the  Commissioner  of  Internal  Revenue  mailed 
to  the  taxpayer  notice  of  deficiency  in  the  total  amount 
of  $29,009.69.  (R.  9-12.)  Within  ninety  days  there- 
after and  on  May  13,  1946,  the  taxpayer  filed  a  petition 
with  the  Tax  Court  for  a  redetermination  of  that  defici- 
ency under  the  provisions  of  Section  871  (a)  of  the 
Internal  Revenue  Code.    (R.  1.)    On  June  3,  1946,  the 

(1) 


taxpayer  filed  an  amended  petition.  (R.  3-21.)  The 
decision  of  the  Tax  Court  sustaining  the  deficiency  was 
entered  February  16,  1949.  (R.  127.)  The  case  is 
brought  to  this  Court  by  a  petition  for  review  filed 
May  11,  1949  (R.  128-136),  pursuant  to  the  provisions 
of  Section  1141  (a)  of  the  Internal  Revenue  Code, 
as  amended  by  Section  36  of  the  Act  of  June  25, 1948. 

QUESTIONS  PRESENTED 

1.  Whether  the  corj^us  of  a  trust  created  by  the 
decedent  in  1928  is  taxable  under  Section  811  (c)  of  the 
Internal  Revenue  Code,  as  a  transfer  intended  to  take 
effect  in  x)ossession  or  enjoyment  at  or  after  decedent's 
death,  where  the  grantor  reserved  the  right  to  have 
the  trust  corpus  invaded  for  her  comfort  or  well-being. 

2.  Whether  the  corpus  of  the  1928  trust  is  includible 
in  the  decedent's  estate  under  Section  811  (d)  (2)  of 
the  Internal  Revenue  Code. 

3.  Whether  it  is  the  entire  value  of  the  trust  at  the 
decedent's  death  or  some  lesser  amount  which  is  in- 
cludible in  the  decedent's  gross  estate. 

STATUTE  AND  REGULATIONS  INVOLVED 

These  are  set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  facts  found  by  the  Tax  Court  (R.  113-126)  which 
are  pertinent  to  the  issues  before  this  Court  are  as 
follows : 

The  decedent  taxpayer,  Dell  Hinds  Higgins,  was 
born  on  May  31,  1869,  and  died  March  3,  1945.  At  the 
time  of  her  death  she  was  a  resident  of  the  County 
of  San  Diego,  California.  The  estate  tax  return,  filed 
by  the  taxpayer,  did  not  disclose  a  net  estate.  (R.  113.) 
Decedent's  two  children,  Sydney  and  Helen,  survived 
her.    (R.  114.) 


Decedent's  first  husband  died  in  1913,  and  she  mar- 
ried her  second  husband,  Harrow,  in  1925.  (R.  114.) 
After  the  marriage,  Harrow  constantly  made  demands 
upon  the  decedent  for  money,  and,  as  a  result,  she  be- 
came highly  nervous.     (R.  115.) 

A  few  months  before  the  present  trust  was  created 
decedent  went  to  a  sanitarium  near  San  Diego,  Cali- 
fornia. She  desired  to  get  away  from  Harrow.  (R. 
115.) 

On  March  19,  1928,  decedent's  doctor  called  Sydney 
and  requested  him  to  come  to  the  sanitarium.  Harrow 
had  been  coming  there  frequently  and  disturbing 
decedent  by  making  demands  upon  her  for  money,  and 
on  that  morning  Harrow  had  thrown  a  bunch  of  keys 
at  decedent,  hitting  her  in  the  face.  Sydney  went  to  his 
mother  immediately.  She  was  in  a  very  nervous  condi- 
tion and  seriously  ill.    (R.  115.) 

On  March  24,  1928,  the  decedent  made  a  transfer 
under  trust  of  most  of  her  property.  (R.  115-117.) 
Decedent  expressed  her  intention  to  divest  herself  of  all 
her  property  in  such  a  manner  that  it  would  not  be 
subject  to  the  Federal  estate  tax.  (R.  116.)  Further, 
she  felt  that  the  establishment  of  this  trust  was  the  only 
way  to  free  herself  from  the  demands  of  Harrow  and 
to  prevent  him  from  obtaining  any  part  of  her  prop- 
erty. Five  thousand  dollars  was  paid  to  Harrow  in 
connection  with  his  divorce  from  the  decedent.  (R. 
117.) 

The  Bank  of  Italy  National  Trust  and  Savings  Asso- 
ciation was  named  trustee  of  the  trust.  Its  duties  and 
powers  as  trustee  included  the  following  (R.  117-118) : 

a.  The  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
Trust  Estate  and  shall  invest  and  reinvest  all  funds 
of  the  Trust  Estate  in  such  manner  as  to  produce 
the  largest  net  income  consistent  with  a  high  degree 
of  safety ;  all  investments  shall  be  on  such  security 


or  in  such  securities  as  may  be  lawful  for  the  invest- 
ment of  the  funds  of  savings  banks  in  the  State  of 
California ;  the  Trustee  shall  act  with  diligence  to  so 
hold  and  manage  the  Trust  Estate  and  the  property 
and  funds  of  the  Trust  Estate  that  the  net  income 
of  the  Trust  Estate  shall  be  as  large  as  possible 
within  the  limit  of  the  restrictions  hereinbefore 
set  forth. 


e.  In  the  event  that  legal  service  or  legal  advice 
may  be  necessary  in  order  to  preserve  or  protect 
the  Trust  Estate  the  sole  right  to  select  and  ap- 
point the  attorney  or  attorneys  to  represent  the 
Trust  Estate  shall  be  in  any  two  of  the  following 
persons,  to  wit:  (1)  The  Trustor;  (2)  Helen  B. 
Kendall;  and  (3)  Sydney  M.  Higgins;  after  the 
death  of  the  Trustor  such  right  to  appoint  and 
select  such  attorney  or  attorneys  shall  be  in  the 
said  Helen  B.  Kendall  and  Sydney  M.  Higgins,  or 
the  survivor  of  them. 

f .  The  Trustee  shall  pay  out  of  the  corpus  of  the 
Trust  Estate  the  funeral  ex23enses  of  the  Trustor, 
upon  the  death  of  Trustor,  the  Trustee  shall  also 
pay  out  of  the  corpus  of  the  Trust  Estate  all  in- 
heritance and  estate  taxes  owing  by  the  estate  of 
the  Trustor  or  by  the  beneficiaries  herein  desig- 
nated upon  the  death  of  Trustor. 

With  resi3ect  to  the  current  net  income,  the  trust 
indenture  provided  as  follows  (R.  118-119) : 

5.  During  the  continuance  of  this  trust  the  net 
income  of  the  Trust  Estate  remaining  after  pay- 
ment of  the  costs  and  expenses  of  the  administra- 
tion and  management  of  this  Trust  shall  be  paid 
by  the  Trustee  as  follows : 

A.  During  the  lifetime  of  the  trustor : 

a.  Seventy-five  Dollars  ($75)  per  month  to  Helen 
B.  Kendall,  or  if  she  be  dead  to  her  is^ue  by  right 
of  representation. 


b.  Seventy-five  Dollars  ($75)  ])er  nioiitli  to  Syd- 
ney M.  Hiooiiis^  or  if  lie  be  dead  to  his  issue  by  I'iglit 
of  representation. 

c.  The  entire  balance  of  the  net  income  of  the 
Trust  Estate  to  the  Trustor. 

B.  After  the  death  of  the  Trustor: 

In  equal  shai-es  to  Helen  B.  Kendall  and  Sydney 
M.  Higgins ;  in  the  event  of  the  death  of  eitl'ier  of 
said  beneficiaries  then  the  share  of  such  beneficiary 
shall  be  paid  to  the  issue  of  such  deceased  benefici- 
ary by  right  of  representation. 

Sydney  and  Helen  have  each  been  receiving  monthly 
payments  as  above  provided.     (R.  119.) 

By  its  terms  the  trust  is  to  terminate  upon  the  death 
of  decedent  and  both  of  her  children,  at  which  time  the 
corpus  is  to  be  distributed  one-half  to  the  issue  of 
Sydney  and  one-half  to  the  issue  of  Helen  by  right  of 
representation.  Failing  issue  of  either,  the  entire 
corpus  is  to  go  to  the  issue  of  the  other.  Failing  issue 
of  both,  the  corpus  is  to  go  to  the  heirs  at  law  of  Sydney 
and  Helen.     (R.  119.) 

The  trust  is  declared  to  be  irrevocable.  However, 
the  trustor  during  her  lifetime  reserved  the  right  from 
time  to  time  to  appoint  a  new  and  different  trustee  be- 
ing restricted  only  to  an  incorporated  trust  company 
authorized  to  do  a  trust  business  in  the  State  of  Cali- 
fornia. In  accordance  with  that  reserved  i)ower 
decedent  twice  changed  the  trustee.    (R.  119.) 

Paragraph  7  of  the  trust  indenture  provides  as 
follows  (R.  119-120)  : 

If  it  should  happen  during  the  continuance  of 
this  trust  that  the  net  income  of  the  Trust  Estate 
is  insufficient  to  adequately  provide  for  the  com- 
fort, well-being  or  education  of  any  of  the  bene- 
ficiaries of  this  trust,  and  if  such  beneficiary  has  no 
other  means  sufficient  for  the  purpose,  then  upon 
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representation  and  proof  of  such  facts  to  a  court 
of  competent  jurisdiction  and  upon  the  order  of 
such  court  resort  may  be  had  to  the  corpus  of  the 
Trust  Estate  to  the  extent  necessary  to  relieve  the 
situation,  and  any  amounts  so  paid  out  of  the  cor- 
pus of  the  Trust  Estate  shall  be  charged  to  the 
respective  share  of  the  particular  beneficiary  re- 
ceiving such  amounts. 

Early  in  1941  decedent  desired  to  alter  or  amend  the 
trust  indenture  so  as  to  relieve  the  trustee  of  the  re- 
strictions contained  in  subparagraph  a.  of  paragraph  3, 
supra,  with  respect  to  investing  the  trust  funds  "in  such 
securities  as  may  be  lawful  for  the  investment  of  the 
funds  of  savings  banks  in  the  State  of  California." 
Therefore,  decedent  had  her  two  children,  Sydney 
and  Helen,  join  her  in  filing  with  the  Superior  Court 
of  the  State  of  California,  on  February  6,  1941,  a  docu- 
ment captioned  "Complaint  for  Declaration  of  Rights 
under  Trust  Indenture  and  for  Equitable  Relief. ' '  The 
trustee  was  named  defendant.  In  the  complaint  it  was 
alleged  that  decedent  "did  not  and  could  not  anticipate 
the  economic  changes  that  have  taken  place  since  March 

24,  1928,  u])on  which  said  date  said  Trust  was  estab- 
lished" and  as  a  consequence  the  income  from  the 
restricted  investments  would  probably  be  so  small  that 
an  application  to  the  court  for  invasion  of  corpus  under 
paragraph  7,  supra,  would  be  required.    (R.  120-121.) 

The  trustee-defendant  filed  an  answer  on  February 

25,  1941,  in  which  substantialy  all  of  the  allegations  of 
fact  contained  in  the  complaint  were  admitted  and  in 
which  the  trustee  joined  decedent  in  praying  for  such 
decision  and  judgment  as  the  court  considered  proper 
in  the  premises.  On  March  13,  1941,  the  court  entered 
its  decree  changing  subparagraph  a.  of  paragraph  3  of 
the  trust  indenture  to  read  as  follows  (R.  121)  : 

a.  Trustee   shall   hold   and   manage   the   Trust 
Estate  in  all  respects  for  the  best  interests  of  said 


Trust  Estate,  and  shall  invest  and  reinvest  all  funds 
of  the  Trust  Estate  in  such  manner  as  to  ])rodu('C 
the  largest  net  income  consistent  with  a  high  de- 
gree of  safety ;  all  investments  hereafter  f I'om  time 
to  time  made  hy  the  Trustee  shall  l)e  in  bonds, 
whether  the  same  be  lawful  for  the  investment  of 
funds  of  savings  banks  in  California  or  not,  and 
in  such  ])referred  and/or  common  stocks  as  the 
Trustee  may  from  time  to  time  select ;  the  Trustee 
shall  act  with  diligence  and  shall  so  hold  and  man- 
age the  trust  estate  and  the  property  and  funds 
composing  the  same  that  the  net  income  of  the  Trust 
Estate  shall  be  as  large  as  possible  within  the  limits 
of  the  restrictions  hereinabove  set  forth. 

The  form  of  the  court  decree  entered  March  13,  1941, 
**did  not  truly  express  the  agreement  of  the  parties" 
so,  on  April  19,  1941,  decedent  again  went  to  court,  this 
time  filing  a  "Notice  of  Motion  to  Vacate  and  Set  Aside 
•Judgment  and  Enter  Judgment  in  Lieu  Thereof."  On 
April  21,  1941,  the  court  entered  another  decree  again 
changing  subparagraph  a.  of  paragraph  3  of  the  trust 
indenture  to  read  as  follows  (R.  122) : 

a.  Trustee  shall  hold  and  manage  the  Trust 
Estate  in  all  respects  for  the  best  interests  of  said 
estate,  and  shall  invest  and  reinvest  all  funds  of 
the  trust  estate  in  such  manner  as  to  produce  a 
reasonably  high  net  income,  for  which  purpose  the 
Trustee  may  make  any  investments  which  are  of 
medium  or  higher  grade ;  all  investments  hereafter 
from  time  to  time  made  by  the  Trustee  shall  be  in : 
bonds,  mortgages,  and/or  trust  deed  notes,  secured 
by  improved  real  estate  (whether  the  same  be  law- 
ful for  the  investment  of  funds  of  savings  banks 
in  California  or  not),  and/or  in  such  preferred 
and/or  common  stocks  as  the  Trustee  may  select, 
and  within  the  investment  limitations  above  set 
forth. 

On  May  27,  1943,  decedent  petitioned  the  court  for 
an  order  authorizing  and  directing  the  trustee  to  pay  to 
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her  the  sum  of  $300  per  month  out  of  income,  if  avail- 
able, otherwise  out  of  corpus.  The  petition  stated  in 
part  that  the  estimated  available  income  of  $225  per 
month  for  the  succeeding  twelve  months  ' '  is  insufficient 
to  adequately  provide  for  her  comfort  and  well-being, 
and  that  she  has  no  other  means  of  support  or  other  in- 
come. ' '  No  one  appeared  to  oppose  the  granting  of  the 
relief  prayed  for  and  on  June  11,  1943,  the  court  en- 
tered its  order  authorizing  and  directing  the  trustee 
to  make  the  payment  of  $300  per  month  ' '  paying  there- 
on the  net  income  from  said  trust  and  in  addition 
thereto  such  part  of  the  corpus  of  the  trust  estate  as 
may  be  necessary  to  make  such  monthly  payments  until 
the  further  order  of  this  Court."  (R.  122-123.) 

On  October  25,  1943,  decedent  filed  with  the  court 
a  Petition  for  Order  Allowing  Additional  Payment 
from  Corpus  of  Trust.  The  petition  stated  in  part 
that  in  previously  petitioning  the  court  for  $300  per 
month,  a  payment  of  $75  per  month  to  her  chauffeur 
had  been  overlooked  so  that  the  net  income  available  to 
her  amounted  to  only  $225  per  month;  furthermore, 
in  the  past  sixty  days,  due  to  the  pending  liquidating 
of  Hinds  Estate,  Incorporated,  for  salary  of  $70  per 
month  as  vice  i)resident  had  been  discontinued.  In 
praying  for  an  order  authorizing  and  directing  the 
trustee  to  pay  her  $445  per  month  ($300  plus  $75  plus 
$70  out  of  income,  if  available,  otherwise  out  of  cor- 
pus), decedent  stated  in  her  petition  as  follows  (R. 
123)  : 

That  the  whole  of  said  trust  estate  was  set  up 
out  of  petitioner's  own  funds  and  for  her  benefit 
and  support ;  that  she  is  over  seventy  years  of  age, 
and  has  need  of  the  comforts  it  can  give  her  as 
never  before. 

On  November  19,  1943,  decedent  filed  with  the  court 
an  Amendment  to  Petition  for  Order  Allowing  Addi- 
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tional  Payment  from  Corpus  of  Trust  (R.  123-124) 
in  which  the  prayer  of  her  petition  filed  on  October  25, 
1943,  was  amended  to  read  as  follows  (R.  124)  : 

Wherefore,  petitioner  prays  for  an  order  of 
Court  authorizing;'  and  directing  the  First  National 
Trust  &  Savings  Bank  of  San  Diego,  as  Trustee, 
to  pay  to  jietitioner  or  her  order  as  Trustor  under 
said  Trust  Indenture,  or  in  case  of  her  illness  or  in- 
competence, to  pay  the  same  for  her  benefit  for  her 
support  and  maintenance,  the  sum  of  Four  Hun- 
dred and  Forty-five  ($445.00)  Dollars  per  month, 
paying  the  same  out  of  the  net  income  available  for 
said  purpose,  but  if  said  income  is  insufficient  to 
pay  said  sum,  then  out  of  the  balance  of  the  corpus 
of  said  trust  estate. 

On  the  same  day,  November  19,  1943,  there  being  no 
one  appearing  in  opposition  to  the  petition,  the  court 
entered  its  order  authorizing  and  directing  the  trustee 
to  make  payments  as  prayed  for  in  the  petition  of  Octo- 
ber 25,  1943,  as  amended  on  November  19,  1943.  (R. 
124.) 

Pursuant  to  the  court  orders  of  June  11,  1943,  and 
November  19,  1943,  the  trustee  paid  to  decedent  out  of 
corpus  of  the  trust  the  following  amounts  (R.  124)  : 

1943  (subsequent  to  June  11)  ...  .   $    624.06 

1944 1,175.17 

1945   (prior  to  decedent's  death  on 

March  3) 130.25 

Total  payments  out  of  corpus.  .   $1,929.48 

All  of  the  court  proceedings  detailed  above  were 
uncontested.  Except  for  the  original  petition  to  alter 
or  amend  the  trust,  in  which  decedent  was  joined  by  her 
two  children,  decedent  alone,  through  her  attorney,  filed 
all  subsequent  petitions,  although  the  names  of  the 
children  appear  in  the  captions.    Neither  of  the  chil- 
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dren  ever  requested  an  increase  in  their  monthly  pay- 
ments of  $75  each  from  the  trust;  nor  did  they  ever 
petition  the  court  for  payments  out  of  corpus.  No  cor- 
pus was  ever  used  for  the  benefit  of  either  of  the  two 
children.     (R.  124-125.) 

For  decedent's  funeral  expenses  $574.94  has  been 
paid,  and  $3,262.44  has  been  paid  as  the  state  inheritance 
tax.     (R.  125.) 

In  his  determination  the  Commissioner  held  (R. 
9-12)  that  the  value  of  the  corpus  created  by  the  dece- 
dent in  1928  was  includible  in  her  gross  estate,  and  ac- 
cordingly he  increased  the  estate  by  $188,302.40,  and 
as  a  result  arrived  at  a  deficiency  in  estate  tax  in  the 
amount  of  $29,009.69. 

The  Tax  Court  upheld  the  Commissioner's  action  in 
including  the  value  of  the  corpus  of  the  trust  in  the 
gross  estate  (R.  113-127),  and  accordingly  sustained 
the  deficiency  (R.  127).    The  present  review  followed. 

SUMMARY   OF  ARGUMENT 

1.  The  decedent  did  not  make  a  completed  transfer 
during  her  lifetime.  Only  at  her  death  did  the  rights  of 
the  two  children-beneficiaries  become  consummate. 
There  was  an  external  standard,  viz.,  comfort,  well- 
being  or  education,  which  measured  the  right  of  the  de- 
cedent to  have  the  corpus  invaded.  Thus,  she  retained 
a  "string"  on  the  property,  rendering  it  includible 
within  her  gross  estate  under  Section  811  (c)  of  the 
Internal  Revenue  Code. 

2.  Similarly,  since  there  was  an  external  standard 
established,  and  since  the  contingency  of  invasion  was 
no  longer  a  contingency  at  her  death — the  trust  inden- 
ture was  changed  twice  and  invasion  was  occurring — 
the  trust  property  is  includible  within  the  grantor's 
gross  estate  under  Section  811  (d)  (2)  of  tjie  Internal 
Revenue  Code. 
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3.  The  full  value  of  the  trust  property  is  iii(,'ludi])le 
within  the  grantor's  gross  estate.  By  exercising  her 
"string"  on  the  corpus,  or  by  exercising  her  power  to 
alter,  amend  or  revoke,  the  decedent  could  conceivably 
have  caused  the  entire  trust  property  to  revert  to  her. 
Hence,  there  is  no  basis  for  speculating  upon  the  value 
of  the  property  interest.  The  Tax  Court  correctly  so 
held. 

ARGUMENT 

The  Tax  Court  held,  on  the  authority  of  Commis- 
sioner  v.  Estate  of  Church,  335  U.  S.  651,  that  the  por- 
tion of  the  trust  from  which  decedent  reserved  the  right 
to  income  for  her  life  was  includible  in  her  estate.  How- 
ever, according  to  Section  81.17  of  Treasury  Regula- 
tions 105  (Appendix,  infra),  the  Church  case,  supra, 
is  inapplicable  in  a  situation  where  the  decedent  died 
on  or  before  January  17, 1919,  and  where  the  decedent's 
only  right  or  interest  in  the  property  consisted  of  an 
estate  for  life.  The  Commissioner,  therefore,  in  the 
interest  of  the  fair  administration  of  the  federal  tax 
laws,  is  not  urging  this  issue  in  the  instant  case. 


The  Decedents  1928  Transfer  in  Trust  Was  Intended  to  Take 
Effect  in  Possession  or  Enjoyment  at  or  After  Her  Death 
Within  the  Meaning  of  Section  811  (c)  of  the  Internal 
Revenue  Code 

Under  the  doctrine  of  Estate  of  Spiegel  v.  Commis- 
sioner, 335  U.  S.  701,  a  transfer  is  intended  to  take  eifect 
at  or  after  the  decedent's  death  within  the  intendment 
of  Section  811  (c)  (Appendix,  infra)  if  the  provisions 
for  distribution  of  the  corpus  are  all  made  with  refer- 
ence to  the  grantor's  death  and  if  she  retains  some  con- 
tingent interest  in  the  trust  corpus  which  makes  it  un- 
certain until  at  or  after  her  death  that  the  beneficiaries 
will  receive  the  trust  property.  This  has  the  effect  of 
suspending  the  disposition  of  the  trust  corpus  until 
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that  time.  Helvering  v.  Hallock,  309  U.  S.  106 ;  Fidelity 
Co.  V.  Rothensies,  324  U.  S.  108 ;  Commissioner  v.  Estate 
of  Field,  324  U.  S.  113.  In  other  words,  the  decedent's 
death  is  the  indispensable  event  which  matures  or  en- 
larges the  beneficiaries'  interests  or  the  decedent  has 
retained  some ' '  string ' '  on  the  trust  corpus  which  delays 
until  her  death  or  thereafter  "the  ripening  of  full  do- 
minion over  the  property  by  the  beneficiaries. ' '  Fidelity 
Co.  V.  Rothensies,  supra,  p.  112.  The  fact  that  the  en- 
joyment or  possession  of  the  trust  property  by  the  re- 
maindermen "is  held  in  suspense  until  the  moment  of 
the  grantor's  death  or  thereafter"  (Fidelity  Co.  v. 
Rothensies,  supra,  p.  Ill)  and  that  the  transfer  is  effec- 
tuated "finally  and  definitely  at  the  decedent's  death" 
(Goldstone  v.  United  States,  325  U.  S.  687,  692)  re- 
quires the  inclusion  of  the  value  of  the  trust  property 
in  a  decedent's  gross  estate.  Commissioner  v.  Bank  of 
California,  155  F.  2d  1,  certiorari  denied,  329  U.  S.  725. 

The  nature  of  the  decedent's  "string"  or  interest  in 
the  trust  corpus  is  immaterial  so  long  as  it  has  the  re- 
quired effect  of  rendering  the  transfer  inchoate.  How- 
ever, most  of  the  decided  cases  involve  the  retention  by 
the  decedent  of  a  possibility  of  reversion  (see  e.  g.. 
Estate  of  Spiegel  v.  Commissioner,  supra;  Commis- 
sioner V.  Estate  of  Field,  supra)  or  its  equivalent,  a 
contingent  general  power  of  appointment  (Fidelity 
Co.  V.  Rothensies,  supra). 

The  rule  laid  down  by  the  Tax  Court  (R.  126)  is  that 
the  required  "string"  or  interest  of  the  decedent  may  be 
supplied  by  the  reservation  of  the  right  to  have  the 
trust  corpus  invaded  for  the  grantor's  benefit.  The 
taxpayer  does  not  argue  to  the  contrary.  (Br.  42,  46.) 
If  the  power  to  vest  the  i^roperty  in  the  donor  is  gov- 
erned by  some  external  standard,  enforceable  in  a  court 
of  equity,  the  trust  is  taxable  under  Section  811  (c). 
Blunt  V.  Kelly,  131  F.  2d  632  (C.  A.  3d)  (support,  care 
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or  benefit) ;  Chase  Nat.  Bank  of  City  of  Nciv  York  v. 
Higyins,  38  F.  Supp.  858  (S.  D.  N.  Y.)  (needs  of 
grantor)  ;  Gallois  v.  Commissioner,  4  T.  C.  810,  al'lirined 
on  another  ground,  152  F.  2d  81  (C.  A.  9th),  certiorari 
denied,  327  U.  S.  798  (misfortune  and  support) ;  Toell- 
er's  Estate  v.  Commissioner,  165  F.  2d  665  (C.  A.  7th) 
(misfortune  or  sickness) ;  Cliamplin  v.  Commissioner, 
6  T.  C.  280  (comfort,  maintenance,  or  benefit)  ;  Estate 
of  Rosenwasser  v.  Commissioner,  5  T.  C.  1043  (mainte- 
nance and  comfort). 

Therefore,  as  was  stated  in  Commissioner  v.  Irving 
Trust  Co.,  147  F.  2d  946,  949  (C.  A.  2d) : 

In  the  case  where  a  return  of  any  part  of  the 
corpus  to  the  settlor  will  depend  solely  upon  the 
discretion  of  the  trustee,  the  true  test  as  to  its 
inclusion  in  the  taxal)le  estate  of  the  settlor  is 
whether  the  trustee  is  free  to  exercise  untram- 
melled discretion,  or  whether  the  exercise  of  his 
discretion  is  governed  by  some  external  standard 
which  a  court  may  apply  in  compelling  compliance 
with  the  conditions  of  the  trust  instrument.  If 
the  former,  the  corpus  is  not  subject  to  taxation  as 
a  part  of  the  settlor's  estate.^ 

The  decedent  by  the  trust  instrument  in  this  case 
authorized  the  corpus  to  be  invaded  for  her  comfort, 
well-being  or  education.  (R.  120.)  The  taxpayer 
contends  (Br.  43)  that  "Under  such  provisions  no 
clear  external  standard  was  set  *  *  *."  It  is  difficult 
to  understand  how  the  taxpayer  can  seriously  urge 
this ;  it  is  clear  that  such  a  reservation  by  the  decedent 
sets  positive  and  external  standards  for  the  invasion 
of  the  corpus  as  to  require  the  inclusion  of  the  transfer 
in  the  decedent's  gross  estate.    The  decedent  possessed 


^  There  was  a  further  statement  and  qualification  of  the  court's 
position  in  Stix  v.  Commissioner,  152  F.  2d  562,  563  (C.  A.  2d): 
"  *  *  *  no  language,  however  strong,  will  entirely  remove  any  power 
held  in  trust  from  the  reach  of  a  court  of  equity," 
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a  power  until  the  time  of  her  death  to  revest  the  corpus 
in  herself. 

If  this  discretion  had  been  exercisable  by  trustees, 
they  would  have  been  required  to  use  reasonable  judg- 
ment and  to  act  in  good  faith.  A  court  of  equity  could 
have  compelled  them  to  make  pa^nnents  to  the  decedent 
out  of  corpus  if  it  were  necessary  in  order  to  meet  the 
standard  established.  See  Restatement  of  the  Law, 
Trusts,  Sec.  187;  2  Scott,  Trusts,  Sec.  187;  Blunt  v. 
Kelly,  supra. 

The  fact  that  the  discretion  in  the  instant  case  was 
given  to  a  court  instead  of  to  trustees  does  not  affect 
the  result.  If  the  trustees'  decision  as  to  invasion  were 
subject  to  court  review,  then  the  question  would  be 
whether  or  not  it  was  necessary  for  the  comfort  and 
well-being  of  the  decedent.  If  the  application  were 
made  directly  to  the  court,  as  it  was  in  this  case,  then 
the  question  would  be  precisely  the  same.  Therefore, 
the  only  inquiry  is  as  to  the  existence  of  an  external 
standard. 

The  California  decisions  require  the  conclusion  that 
the  trust  provision  in  the  instant  case  constitutes  an 
external  standard.  In  Estate  of  Smith,  23  Cal.  A  pp. 
2d  383,  386,  a  testamentary  trust  provided  that  the 
trustees  should  apply  the  income  "so  far  as  in  their 
judgment  they  deem  it  necessary"  to  the  support, 
maintenance,  and  education  of  the  beneficiary.  The 
court  pointed  out  that  the  soundness  of  the  trustees' 
discretion  was  reviewable.  This  result  is  to  be  com- 
pared with  Campbell  v.  Folsom,  70  Cal.  App.  2d  309, 
312,  where  a  trust  instrument  gave  the  trustees  "abso- 
lute discretion."  The  court  held  that  the  soundness  of 
the  trustees'  judgment  was  not  reviewable;  it  could 
be  attacked  only  for  fraud  or  bad  faith. 

These  cases  are  in  accord  with  Section  2269  of  the 

r 

California  Civil  Code: 
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A  discretionary  power  conferred  upon  a  trustee 
is  presumed  not  to  be  left  to  his  arbitrary  discre- 
tion, but  may  be  controlled  by  the  proper  court  if 
not  reasonably  exercised  unless  an  alisolute  discre- 
tion is  clearly  conferred  by  the  declaration  of  trust. 

At  this  juncture,  it  should  be  noted  that  the  state- 
ment in  Commissioner  v.  Irving  Trust  Co.,  supra,  rela- 
tive to  the  test  to  ])e  applied  in  this  area,  assumes  the 
existence  of  a  discretionarij  power.  The  test  is  whether 
the  power  is  absolute,  and  thus  untrammelled,  or 
whether  the  exercise  of  the  power  is  governed  by  some 
external  standard. 

The  taxpayer  points  out  (Br.  43)  that  in  Estate  of 
West  V.  Commissioner,  9  T.  C.  736,  affirmed  S2ib  nom. 
St.  Louis  JJnion  Trust  Co.  v.  Commissioner,  173  F.  2d 
505  (C.A.  8th),  the  trustor  w^as  also  a  co-trustee.  This 
fact  is  quite  irrelevant.  Jennings  v.  Smith,  161  F.  2d 
74  (C.A.  2d). 

In  addition  to  the  possibility  of  invasion  of  the 
principal  for  the  decedent's  comfort  and  well-l)eing, 
the  corpus  was  available  and  actually  used  for  the  pay- 
ment of  the  decedent's  funeral  expenses  and  inheritance 
taxes.  This  is  merely  one  more  of  the  indicia  denoting 
the  incompleteness  of  the  transfer  and  the  fact  that  a 
"string"  was  retained  by  the  decedent. 


The  Corpus  of  the  1928  Trust  Is  Inchulihlc  in  the  Decedent's 
Gross  Estate  under  Section  811  (d)  (2)  of  the  Internal 
Revenue  Code 

Section  811  (d)  (2)  of  the  Internal  Revenue  Code 
(Appendix,  infra)  applies  to  transfers  on  or  prior 
to  June  22,  1936,  and  provides  for  the  inclusion  in  the 
gross  estate  of  joroperty  transferred  by  the  decedent, 
where  the  enjoyment  thereof  was  subject  at  the  date  of 
his  death  to  any  change  through  the  exercise  of  a  power, 
either  by  the  decedent  alone  or  in  conjunction  with  any 
person,  to  alter,  amend  or  revoke.    It  is  plain  that  the 
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instant  case  falls  within  the  scope  of  these  provisions 
as  well  as  those  of  subdivision  (c) .  ^  P  err  in  v.  Commis- 
sioner, decided  March  13,  1944  (1944  T.  C.  Memoran- 
dum Decisions,  par.  44,076) ;  cf.  Wenger  v.  Commis- 
sioner, 127  F.  2d  523  (C.  A.  6th),  certiorari  denied, 
317  U.  S.  646.  And  see  also  I  Paul,  Federal  Estate 
and  Gift  Taxation  (1942)  and  1946  Supplement,  Sec- 
tion 7.08. 

Court  approval  was  necessary  in  order  to  alter  or 
amend,  but  it  should  be  noted  that  in  the  court  proceed- 
ings, the  trustee  was  the  defendant  (R.  120)  and  that 
the  decedent,  in  conjunction  with  either  of  her  two  chil- 
dren, had  the  sole  right  to  select  the  attorney  to  rep- 
resent the  trustee  (R.  15,  118).  Moreover,  the  most 
effective  way  for  the  decedent  to  revoke,  alter  or  amend 
the  trust  was  to  withdraw  the  corpus.  She  was  in  the 
process  of  doing  this  at  the  time  of  her  death ;  the  trust 
instrument  was  twice  changed  so  that  the  corpus  could 
be  invaded  for  the  benefit  of  the  decedent.  Distinguish- 
able from  this  situation  is  Jennings  v.  Smith,  161  F. 
2d  74,  78  (C.  A.  2d),  where  the  court  deemed  the  im- 
portant factor  to  be  that  the  power  to  invade  capital 
was  based  on  "contingencies  which  had  not  happened." 
Here,  the  corpus  was  being  invaded  periodically;  there 
was  no  contingency.  It  was  possible  for  the  decedent 
to  recapture  the  entire  corpus  during  her  lifetime. 
Hence  subdivision  (d)  applies.  Helvering  v.  City 
Bank  Co.,  296  U.  S.  85;  Commissioner  v.  Estate  of 
Holmes,  326  U.  S.  480;  Porter  v.  Commissioner,  288 
U.  S.  436. 

The  taxpayer's  further  contention  requires  only  brief 
notice.  He  argues  (Br.  57)  that  the  application  of  Sec- 
tions 811  (c)  and  (d)  of  the  Internal  Revenue  Code 


2  This  situation  is  to  be  compared  with  Estate  of  Frew  v.  Com- 
missioner, 8  T.  C.  1240,  and  Industrial  Trust  Co.  v.  Commissioner, 
165  F.  2d  142  (C.  A.  1st),  where  the  corpus  of  the'trust  was  not 
invadable  for  the  benefit  of  the  settlor  but  for  other  beneficiaries. 
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to  the  1928  trust  is  in  "contravention  to  the  Fifth 
and  Fourteenth  Amendments  to  the  Constitution."  It 
is  well  settled  that  a  taxing  statute  is  not  unconstitu- 
tional as  to  trusts  created  prior  to  its  enactment.  Chase 
Nat.  Bank  v.  United  States,  278  U.  S.  327;  Reinecke  v. 
Northern  Trust  Co.,  278  U.  S.  339.  The  relevant  fac- 
tor is  that  the  "string"  or  the  power  exists  at  the  deter- 
minative date,  the  decedent's  death.  There  was  not  a 
complete  transfer  for  estate  tax  purposes  until  1945 
when  the  contingencies  were  terminated.  Further,  the 
taxpayer's  argument  is  addressed  primarily  to  the  i^ro- 
vision  relative  to  reserved  life  estates  which  as  pointed 
out  supra,  is  not  being  urged  by  the  Commissioner. 

Ill 

The  Entire  Value  at  the  Decedent's  Death  of  the  Trust  Corpus 
Is  Includible  in  the  Gross  Estate 

.  The  entire  value  of  the  trust  corpus  is  the  amount 
includible  in  the  decedent's  gross  estate.  If  taxability 
rests  upon  the  provision  of  the  trust  instrument  author- 
izing the  trustor  to  api3ly  to  a  court  of  competent  juris- 
diction in  order  to  have  the  corpus  invaded  for  her  com- 
fort or  well-being — a  provision  which  amounts  to  a  pos- 
sibility of  reversion  to  the  decedent — it  is  the  value  of 
the  trust  property  which  was  subject  to  the  decedent's 
possibility  of  reversion  which  is  includible  in  the  de- 
cedent 's  gross  estate,  not  the  value  of  the  possibility  of 
reversion.  That  point  was  squarely  decided  in  Estate 
of  Spiegel  v.  Commissioner,  supra,  where  the  Supreme 
Court  stated  (p.  707)  : 

It  is  contended  that  since  the  monetary  value  of 
the  settlor's  contingent  reversionary  interest  is 
small  in  comparison  with  the  total  value  of  the 
corpus,  the  possession  or  enjoyment  provision  of 
Section  811  (c)  shoidd  not  be  applied.  But  inclu- 
sion of  a  trust  cori)us  under  that  provision  is  not 
dependent  upon  the  value  of  the  reversionary  in- 
terest *   *   *  The  question  is  not  how  much  is  the 
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value  of  the  reservation  but  wliether  after  a  trust 
transfer,  considered  by  Congress  to  be  a  potentially 
dangerous  tax  evasion  transaction,  some  present 
or  contingent  right  or  interest  in  the  property  still 
remains  in  the  settlor  so  that  full  and  complete 
title,  possession  or  enjoyment  does  not  absohitely 
pass  to  the  beneficiaries  until  at  or  after  the 
settlor's  death. 

This  Court  reached  the  same  conclusion  in  Gallois  v. 
Commissioner,  152  F.  2d  81,  83,  certiorari  denied,  327 

U.S.  798: 

*  *  *  the  imminence  or  remoteness  of  the  likeli- 
hood of  the  revesting  contingency's  occurrence  is 
not  a  matter  for  our  consideration. 

The  Tax  Court  was  therefore  correct  in  stating  (R. 
126): 

And  whatever  doubt  there  may  have  been  that 
such  an  invasion  affecting  only  a  part  of  the  estate 
might  be  too  insignificant  to  justify  taxing  all  of  it 
must  now  yield  to  the  principle  enunciated  in 
Estate  of  Spiegel  v.  Commissioner  *  *  *. 

The  Spiegel  case,  supra,  marks  the  culmination  of 
the  recent  trend  to  sweep  aside  technicalities  of  prop- 
erty law  and  place  emphasis  on  the  test  of  whether  there 
is  a  shift  of  economic  interests  at  death.  It  follows, 
then,  that  with  the  trust  principal  payable  to  the  dece- 
dent for  such  broad  and  unpredictable  purjioses,  there 
is  no  basis  for  a  comi3utation  which  would  result  in  a 
conclusion  that  some  part  of  the  trust  principal  was 
not  subject  to  invasion  for  decedent's  benefit.  Cf.  Mer- 
chants Bank  v.  Commissioner,  320  U.  S.  256 ;  Henslee  v. 
Union  Planters  Bank,  335  U.  S.  595.  Inasmuch  as  the 
decedent  reserved  the  right  to  have  the  corpus  invaded 
if  necessary  for  her  comfort  and  well-being,  and  thus 
kept  the  entire  fund  available  for  her  o\yn  purposes 
until  she  died,  the  entire  corpus  is  clearly  includible  in 
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her  gross  estate.  Tlierefore,  the  entire  vahie  of  the  trust' 
property  is  iiickulible  in  the  (lecedeiit!s  gi'osH- estate. 

Similarly,  if  taxability  rests  upon  the  power  to  alter 
or  amend,  it  is  obvious  that  the  entire  value  of  the  trust 
corpus  at  the  date  of  death  must  likewise  be  the  measure 
of  the  tax.  Commissioner  v.  Estate  of  Holmes,  326  U. 
S.  480;  Dii  Charme's  Estate  v.  Commissioner,  164  F.  2d 
959  (C.  A.  6th).  The  entire  corpus  was  subject  to  change 
through  the  exercise  of  the  decedent's  power  to  have 
the  corpus  invaded  for  her  comfort  and  well-being. 

IV 

In  Any  Event,  the  Decedent  Made  a  Transfer  in  Contempla- 
tion of  Death  Within  the  Meaning  of  Section  811  (c)  of  the 
Internal  Revenue  Code 

There  is  still  another  i:)oint  upon  which  the  Com- 
missioner relied  to  support  the  inclusion  of  the  trust 
property  in  the  grantor's  gross  estate  and  upon  which 
the  Tax  Court  found  it  unnecessary  to  pass  in  view  of 
the  disposition  that  it  made  of  the  case.  The  Commis- 
sioner found  that  the  transfer  under  trust  by  the  dece- 
dent in  1928  was  in  contemplation  of  death  within  the 
meaning  of  Section  811  (c)  of  the  Internal  Revenue 
Code.  (R.  9-12.)  The  definition  of  "contemplation  of 
death"  given  in  Treasury  Regulations  105,  Section 
81.16  (Appendix,  infra),  is  based  largely  on  the  com- 
prehensive discussion  in  United  States  v.  Wells,  283 
U.  S.  102.  All  attendant  facts  and  circimistances  are 
to  be  scrutinized  to  determine  whether  or  not  thoughts 
associated  with  death  prompted  the  disposition.  The 
inquiry,  therefore,  must  be  directed  to  the  myriad  of 
circumstantial  factors  attending  each  gift  which  may 
hold  some  clue  as  to  what  the  decedent's  motivation 
may  have  been.  Each  case  must  be  decided  in  the  light 
of  its  peculiar  factual  background.  City  Bank  Co.  v. 
McGowan,  323  U.  S.  594;  Allen  v.  Trust  Co.  of  Georgia, 
326  U.  S.  630;  /w  re  Kroger' s  Estate,  145  F.  2d  901  (C. 
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A.  eth),  certiorari  denied,  324  U.  S.  866;  Cronin's 
Estate  V.  Commissioner,  164  F.  2d  561  (C.  A.  6th) .  The 
decedent  here  was  afraid  that  Harrow  was  going  to 
cause  her  death  in  order  to  receive  her  property.  The 
beneficiaries  of  the  trust  included  the  natural  objects 
of  her  bounty.  The  transfer  constituted  almost  the 
entirety  of  decedent's  property.  When  her  son — the 
executor  of  her  estate — submitted  the  required  sworn 
statement  to  the  Bureau  of  Internal  Revenue,  he  re- 
ferred to  the  trust  as  a  "will."  ( R.  71.)  The  decedent 
provided  for  the  payment  of  funeral  expenses  and  in- 
heritance taxes  out  of  the  trust  corpus.  See  Sloan's 
Estate  V.  Commissioner,  168  P.  2d  470  (C.  A.  2d) .  Hence, 
there  would  seem  to  be  adequate  basis  for  concluding 
that  the  transfer  was  in  contemplation  of  death.  There- 
fore, we  suggest  that  the  case  be  remanded  to  the  Tax 
Court  for  consideration  of  this  issue  in  the  event  that 
this  Court  should  reverse. 

TJlie  taxpayer  urges  (Br.  57)  that  the  Tax  Court 
erred  in  sustaining  the  objections  to  the  admission  into 
evidence  of  taxpayer's  Exhibits  16  and  17  (R.  90-96, 
110-111).  It  is  plain  that  these  rulings  could  not  pos- 
sibly be  prejudicial  to  the  taxpayer  in  that  the  evidence 
submitted  was  merely  cumulative.  Moreover,  the  prof- 
fered evidence  related  to  an  issue  which  the  Tax  Court 
did  not  pass  upon,  i.  e.,  contemplation  of  death. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  af&rmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 
Assistant  Attorney  General, 
Ellis  N.  Slack, 
George  D.  Webster, 

Special  Assistants  to  the 
October,  1949.  Attorney  General. 
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APPENDIX 

Internal  Revenue  Code: 

Sec.  811.  Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time 
of  his  death  of  all  property,  real  or  personal, 
tangible  or  intangible,  wherever  situated,  except 
real  property  situated  outside  of  the  United 
States — 


(c)  Transfers  in  Contemplation  of,  or  Taking 
Effect  at  Death. — To  the  extent  of  any  interest 
therein  of  which  the  decedent  has  at  any  time  made 
a  transfer,  by  trust,  or  otherwise,  in  contempla- 
tion of  or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  his  death,  or  of  which  he 
has  at  any  time  made  a  transfer,  by  trust  or  other- 
wise, under  which  he  has  retained  for  his  life  or 
for  any  period  not  ascertainable  without  reference 
to  his  death  or  for  any  period  which  does  not  in 
fact  end  ])efore  his  death  (1)  the  possession  or 
enjo3Tnent  of,  or  the  right  to  the  income  from,  the 
property,  or  (2)  the  right,  either  alone  or  in 
conjunction  with  any  person,  to  designate  the  per- 
sons who  shall  possess  or  enjoy  the  property  or  the 
income  therefrom ;  except  in  case  of  a  bona  fide  sale 
for  an  adequate  and  full  consideration  in  money 
or  money's  worth.    *    *    "" 

(d)  Revocable  Transfers — 


(2)  Transfers  on  or  Prior  to  June  22,  1936. — 
To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer, 
by  trust  or  otherwise,  where  the  enjoyment 
thereof  was  subject  at  the  date  of  his  death  to 
any  change  through  the  exercise  of  a  power, 
either  by  the  decedent  alone  or  in  conjmiction 
with  any  person,  to  alter,  amend,  or  revoke,  or 
where  the  decedent  relinquished  any  such  power 
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in  contemplation  of  his  death,  except  in  case  of 
a  bona  fide  sale  for  an  adequate  and  full  con- 
sideration in  money  or  money's  worth.    *    *    * 


(26  U.S.C.  1946  ed.,  Sec.  811.) 

Treasury  Regulations  105,  promulgated  under  the 
Internal  Revenue  Code: 

Sec.  81.16  [as  amended  by  T.  D.  5248.  1943 
Cum.  Bull.  1113].  Transfers  in  contemplation  of 
death. — Transfers  in  contemplation  of  death  made 
by  the  decedent  after  September  8,  1916,  other 
than  bona  fide  sales  for  an  adequate  and  full  con- 
sideration in  money  or  money's  worth,  must  be 
included  in  the  gross  estate.  A  transfer  in  con- 
templation of  death  is  subject  to  the  tax  although 
the  decedent  parted  absolutely  and  inmiediately 
with  his  title  to,  and  possession  and  enjoyment  of, 
the  property. 

The  phrase  "contemplation  of  death,"  as  used 
in  the  statute,  does  not  mean,  on  the  one  hand, 
that  general  expectation  of  death  such  as  all  per- 
sons entertain,  nor,  on  the  other,  is  its  meaning 
restricted  to  an  apprehension  that  death  is  im- 
minent or  near.  A  transfer  in  contemplation  of 
death  is  a  dis]iosition  of  property  prompted  by  the 
thought  of  death  (though  it  need  not  be  solely  so 
prompted) .  A  transfer  is  prompted  by  the  thought 
of  death  if  it  is  made  with  the  purpose  of  avoiding 
the  tax,  or  as  a  substitute  for  a  testamentary  dis- 
position of  the  property,  or  for  any  other  motive 
associated  with  death.  The  bodily  and  mental 
condition  of  the  decedent  and  all  other  attendant 
facts  and  circumstances  are  to  be  scrutinized  to 
determine  whether  or  not  such  thought  prompted 
the  disposition. 

Any  transfer  without  an  adequate  and  full  con- 
sideration in  money  or  money's  worth,  made  by  the 
decedent  within  two  years  of  his  death,  of  a  mate- 
rial part  of  his  property  in  the  nature  of  a  final 
disposition  or  distribution  thereof,  is,  unless  sho\\Ti 
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to  the  contrary,  deemed  to  have  ])een  made  in  con- 
templation of  death. 

If  the  executor  contends  that  the  vahie  of  a 
transfer  of  $5,000  or  more  made  by  the  decedent 
su))sequent  to  September  8,  1916,  shonld  not  be 
inclnded  in  the  gross  estate  because  he  considers 
that  such  transfer  was  not  made  in  contemj^Lition 
of  death,  he  should  file  sworn  statements  with  the 
return,  in  duplicate,  of  all  the  material  facts  and 
circumstances,  including  those  directly  or  in- 
directly indicating  the  decedent's  motive  in  mak- 
ing the  transfer  and  his  mental  and  physical  condi- 
tion at  that  time,  and  one  copy  of  the  death  certifi- 
cate. 

Sec.  81.17  [as  amended  by  T.  D.  5512,  1946-1 
Cum.  Bull.  264,  and  as  further  amended  by  T.  D. 
5741,  1949-20  Int.  Rev.  Bull.]  Transfers  intended 
to  take  effect  at  or  after  the  decedent's  death. — 
A  transfer  of  an  interest  in  property  by  the  de- 
cedent during  his  life  (other  than  a  hona  fide  sale 
for  an  adequate  and  full  consideration  in  money 
or  money's  worth)  is  "intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  his  death," 
and  hence  the  value  of  such  property  interest  is 
includible  in  his  gross  estate,  if 

(1)  possession  or  enjoyment  of  the  transferred 
interest  can  be  obtained  only  by  beneficiaries 
who  must  survive  the  decedent,  and 

(2)  the  decedent  or  his  estate  possesses  any 
right  or  interest  in  the  proj^erty  (whether  aris- 
ing by  the  express  terms  of  the  instrument  of 
transfer  or  otherwise). 

A  right  to  the  possession  or  enjoyment  of,  or  a 
right  to  the  income  from,  the  property,  or  the  right 
to  designate  the  persons  who  shall  possess  or  en- 
joy the  property  or  the  income  therefrom,  con- 
stitutes a  right  or  interest  in  the  property.  (See 
also  sections  81.18  and  81.19.)  Where  possession 
or  enjoyment  of  the  transferred  interest  can  be 
obtained  by  beneficiaries  either  by  surviving  the 
decedent  or  through  the  occurrence  of  some  other 
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event  or  tlirough  tlie  exercise  of  a  power,  subpara- 
graph (1)  shall  not  be  considered  as  satisfied  un- 
less, from  a  consideration  of  the  terms  and  cir- 
cumstances of  the  transfer  as  a  whole,  the  power 
or  event  is  deemed  tOi  be  unreal,  in  which  case  such 
event  or  power  shall  be  disregarded.  Except  as 
provided  in  the  next  to  the  last  paragraph  of  this 
section,  the  value  of  the  i^roperty  so  transferred 
is  includible  without  regard  to  the  date  when  the 
transfer  was  made,  whether  before  or  after  the 
enactment  of  the  Revenue  Act  of  1916. 


In  the  case  of  a  decedent  who  died  on  or  before 
January  17,  1949,  the  date  of  the  decision  of  the 
United  States  Supreme  Court  in  Commissioner 
V.  Estate  of  Francois  L.  Church,  335  U.  S.  632, 
property  transferred  by  the  decedent  shall  not 
be  included  in  his  gross  estate  under  this  section 
if  the  decedent's  only  right  or  interest  in  the  prop- 
erty consisted  of  an  estate  for  his  life.  (See,  how- 
ever, sections  81.18  and  81.19.) 
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OPINION  OF  THE  TAX  COURT 

The  Memorandum  Findings  of  Fact  and  Opinion 
of  the  United  States  (R.  113-127)  are  not  officially 
reported. 

JURISDICTION 

The  Jurisdiction  remains  the  same  as  set  out  in 
Ihief  for  the  Petitioner,  page  2. 


2 
QUESTIONS  PRESENTED 

The  questions  presented  are  the  same  as  set  out  in 
the  Brief  for  the  Petitioner,  page  3. 

STATEMENT 

The  petitioner  in  this  Reply  Brief  desires  to  call  to 
the  Court's  attention  the  most  noticeable  errors  and 
inconsistent  statements,  contained  in  the  summary  of 
an  argument  and  argument  presented  in  the  Brief  for 
the  Respondent. 

SUMMARY  OF  ARGUMENT 

Contrary  to  the  Summary  of  Agreement  of  the  Re- 
spondent, the  entire  Record  supports  the  contention 
of  the  Petitioner: 

1.  (a)  That  the  transfer  of  the  property  placed 
in  hands  of  the  Trustee  by  the  decedent  Trustor  was 
completed  on  March  24,  1928,  and  that  her  two  chil- 
dren, life  beneficiaries,  were  entitled  to  and  did  re- 
ceive income  each  month  from  the  trust.  In  fact  the 
Record  shows  a  part  of  property  placed  in  the  trust 
was  theirs.  (R.  49,  116.)  Trustor's  death  made  no 
change  in  the  title  to  the  trust  property,  that  was  de- 
termined March  24,  1928  and  has  remained  the  same 
from  that  date  to  the  present  time.  The  only  change 
which  has  taken  place  since  the  death  of  the  trustor 
is  that  her  two  children  now  received  all  6f  the  in- 
come from  the  trust  whereas  prior  to  her  death,  March 


3,  1945,  they  each  received  $75.00  a  month.  No  trans- 
fer or  conveyance  of  property  could  have  been  more 
final  and  complete,  and  out  of  the  hands  of  the  grantor 
than  the  property  which  on  March  24,  1928,  passed 
from  the  donor  to  the  trustee  under  the  provisions  of 
the  trust  indenture  which  was  irrevocable.  (Resp.  Br. 
10.) 

1.  (b)  That  the  words  ''comfort,  well-being  or 
education"  could  not  have  measured  an  external  stand- 
ard for  the  reason  a  Court  of  competent  jurisdiction 
alone  had  the  power  to  determine  whether  any  corpus 
of  the  tinist  property  could  be  used  for  the  purpose 
stated.  Neither  the  beneficiaries  nor  the  trustee  had 
any  power  or  enforceable  right,  to  determine  w^hat 
constituted  the  necessity  for  "comfort,  w^ell-being,  or 
education"  out  of  the  Corpus  of  the  trust.  (Resp.  Br. 
]0.) 

1.  (c)  That  the  decedent  retained  no  "string" 
whatsoever  upon  the  trust  property  as  the  trust  inden- 
ture of  March  24,  1928,  was  irrevocable,  therefore  the 
value  of  the  trust  property  is  definitely  not  includable 
m  the  gross  estate  under  Section  811  (c)  of  the  Inter- 
nal Revenue  Code  which  petitioner  contends  is  not  ap- 
plicable.    (Resp.  Br.  10.) 

2.  Again  Petitioner  must  insist  that  there  was  no 
external  standard  established  as  no  invasion  of  the 
trust  property  could  be  made  by  decedent  or  the  trus- 
tee, therefore,  the  trust  property  is  not  includable  with- 
in the  grantor's  gross  estate  under  Section  811,  (d)  (2) 


of  the  Internal  Revenue  Code  which  again  petitioner 
contends  is  not  applicable.    (Resp.  Br.  10.) 

3.  It  is  indeed  difficult  to  understand  why  the 
respondent  contends  that  the  full  value  of  the  trust 
property  is  includable  in  the  grantor's  gross  estate 
w^hen  she  had  no  "string"  upon  the  corpus  of  the  trust 
what-so-ever  and  that  neither  she  nor  the  trustee  could 
invade  it  and  the  trust  indenture  was  definitely  made 
irrevocable  therefore  there  was  not  the  remotest  possi- 
bility of  a  reversion  of  the  trust  property  to  the  dece- 
dent.    (Resp.  Br.  11.) 

ARGUMENT 

In  the  first  paragraph  of  the  respondent's  argu- 
ment he  now  very  graciously  admits  that  the  case,  Com- 
missioner V.  Estate  of  Church,  335  IJ.  S.  651,  is  not  ap- 
plicable to  the  cause  now  before  this  Court  and  states 
"The  Commissioner,  therefore,  in  the  interest  of  the 
fair  administration  of  the  federal  tax  laws,  is  not  urg- 
ing this  issue  in  the  instant  case."  (Resp.  Br.  11.) 
The  petitioner's  position  is  that  neither  Church  case, 
supra,  nor  the  case  of  Estate  of  Spiegel  v.  Commis-^ 
sioner,  335  U.  S.  701,  is  applicable  to  the  instant  case 
as  there  was  no  possibility  of  reverter  to  the  trustor 
and  these  two  cases  were  the  basis  of  the  decision  of 
the  Tax  Court  of  the  United  States  and  particularly 
the  Church  case,  sttpra.  The  Spiegel  case,  supra,  ap- 
pears to  be  cited  merely  for  good  measure  and  because 
it  involved  Section  811  of  the  Internal  Revenue  Code. 


Petitioner  is  definitely  of  the  opinion  that  the  Spiegel 
case,  siupra,  has  no  more  bearing'  on  the  issues  at  bar 
than  did  the  Church  case,  supra.  Further,  if  The  Con- 
gress has  enacted  H.  R.  5268,  into  the  law,  although  we 
have  not  yet  been  advised,  we  believe  the  question  will 
be  fully  answered  and  that  the  trust  property  will  not 
be  includable  in  the  decedent's  gross  estate  without 
other  authority.  This  question  is  discussed  and  sup- 
ported by  authorities,  in  petitioner's  opening  brief, 
that  the  trust  estate  is  not  includable  in  the  gross 
estate  of  the  decedent.  In  support  of  taxpayers  con- 
tention the  following  is  quoted  from  The  Tax  Baro- 
meter and  Alexander  Tax  News,  Vol.  6.  No-45,  October 
8,  1949; 

"Pending  Legislation,  Paragraph  672,  Estate  Tax 
Amendments.  The  latest  news  on  the  status  of  the 
Senate's  estate  tax  amendments  to  H.  R.  5268  (Bar., 
V.  6,  Para.  564)  is  that  the  House  and  Senate  conferees 
have  worked  out  the  following  agreement : 

Transfers  made  prior  to  June  7,  1932,  presently 
taxable  solely  because  of  the  reservation  of  life  in- 
terests, are  exempt  in  the  case  of  donors  dying  before 
January  1,  1950.  No  refunds  will  be  granted  where 
barred  by  the  statute  of  limitations.  Donors  living 
on  and  after  January  1,  1950  may  surrender  their  life 
estates  during  1950,  free  of  both  gift  and  estate  tax. 

Transfers  made  before  October  3,  1949,  will  not  be 
taxed  merely  because  the  donor  has  a  possibility  of 
reverter  by  operation  of  law  or  an  expressly  reserved 


reverter  worth  less  than  5%  of  the  value  of  the  prop- 
erty. The  amendment  applies  to  decedents  dying  after 
February  11,  1939  and  refunds  may  be  obtained  de- 
spite expiration  of  the  statute  of  limitations.  Trans- 
fers made  after  October  3,  1949  will  be  taxed  if  the 
donees  cannot  obtain  possession  or  enjoyment  of  the 
property  except  by  surviving  the  donor,  regardless  of 
whether  the  donor  retains  an  interest  in  the  property. ' ' 

I. 

THE  DECEDENT'S  1928  TRANSFER  IN  TRUST 
WAS  INTENDED  TO  TAKE  EFFECT  IN  POS- 
SESSION AND  ENJOYMENT  AT  THE  TIME 
THE  TRUST  WAS  CREATED  AND  NOT  AT 
THE  TIME  OF  HER  DEATH  AS  RESPONDENT 
CONTENDS. 

Respondent  cites  Estate  of  Spiegel  v.  Commissioner, 
335  U.  S.  701,  decided  January  17,  1949,  as  authority 
for  including  the  trust  property  of  this  decedent  in 
her  gross  estate  but  completely  overlooks  the  case  of 
Hassett  V.  Welch  (1938),  303  U.  S.  303,  which  held 
with  reference  to  Sec.  302  (c)  of  the  1926  Revenue  Act, 
(now  Sec.  811  (c)  of  the  Internal  Revenue  Code)  and 
it  had  no  retroactive  effect  and  it  was  applicable  only 
to  transfers  made  on  or  after  May  3,  1931.  (Resp. 
Br.  11). 

In  citing  Helvring  v.  Hallock,  309  U.  S.  106 ;  Fidel- 
ity Co.  V.  Rothensies,  324  U.  S.  108 ;  Commissioner  v. 
Estate  of  Field,  324  U.  S.  113 ;  Goldstone  v.  United 


states,  325  U.  S.  687,  692;  Commissioner  v.  Bank  of 
California,  155  F.  2d  1,  certiorari  denied,  329  U.  S. 
725;  Estate  of  Spiegel  v.  Commissioner,  supra;  re- 
spondent argues  tliat  the  decedent's  death  is  the  indis- 
pensable event  which  matures  or  enlarges  the  benefi- 
ciaries' interest  or  the  decedent  has  retained  some 
^'string"  on  the  corpus  which  delays  until  her  death  or 
thereafter  all  of  which  is  without  merit  for  the  reason 
the  Trust  Indenture  of  March  24,  1928  at  the  time  of 
its  creation  fully,  and  completely  determines  the  posi- 
tion of  the  beneficiaries  as  the  said  instrument  was 
irrevocable  without  possibility  of  reversion.  (Resp. 
Br.  12.) 

The  statement  of  the  respondent  as  to  the  rule  laid 
doNMi  by  the  Tax  Court,  "is  that  the  required  "string" 
or  interest  of  the  decedent  may  be  supplied  by  the 
reservation  of  the  right  to  have  the  trust  corpus  in- 
vaded for  the  grantor's  benefit,"  is  indeed  inconsistent 
with  the  lang-uage  used  by  the  said  Court  and  further 
to  say  the  taxpayer  does  not  argue  to  the  contrary 
(Pet.  Br.  42,  46.)  is  certainly  not  correct  (See  Peti- 
tioners Br.  42,  46.)  The  decedent  had  no  power  to  in- 
vade the  corpus  of  the  trust  and  definitely  retained 
no  "string"  upon  it.  (Resp.  Br.  12,  13.)  Respondent 
cites  the  following  cases  in  support  of  his  contention: 
Blunt  V.  Kelly,  131  F.  2d  632  (C.  A.  3d)  Chase  National 
Bank  of  City  of  New  York  v.  Higgins,  38  F.  Supp. 
858  (S.  D.  N.  Y.),  Gallois  v.  Commissioner,  4  T.  C.  840, 
affirmed  on  another  ground,  152  F.  2d  81  (C.  A.  9th), 
certiorari  denied,  327  U.  S.  798,  Toeller's  Estate  v. 
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Commissioner,  165  F.  2d  665  (C.  A.  7th)  Champlin  v. 
Commissioner,  6  T.  C.  280,  Estate  of  Bosenwasser  v. 
Commissioner,  5  T.  C.  1043,  Commissioner  v.  Irving 
Trust  Co.,  147  F.  2d  946,  949  (C.  A.  2d) ;  but  utterly 
fails  to  state  that  all  of  these  cases  are  based  on  the 
premise  that  either  the  trustee  or  the  trustor  or  pos- 
sibily  both  had  the  uiitramineled  power  of  invasion, 
whereas  in  the  instant  cause  no  particular  person,  per- 
sons, or  corporate  entity,  possesses  that  power.  If  the 
respondent  would  give  the  usual  and  ordinary  mean- 
ing to  the  language  used  in  the  Trust  Indenture  he 
should  readily  understand  w^hy  taxpayer  urges  that 
there  is  no  clear  external  standard  set.  Also  to  state 
' '  The  decedent  possessed  a  power  until  the  tune  of  her 
death  to  revest  the  corpus  in  herself"  is  certainly  not 
obtained  from  the  provision  of  the  Trust  Indenture. 
(Resp.  Br.  13,  14.) 

The  reasoning  of  the  respondent  wherein  he  states 
'*The  fact  that  the  discretion  in  the  instant  case  was 
given  to  a  court  instead  of  to  trustee  does  not  affect 
the  result"  is  materially  defective  as  the  trustee  or 
trustees  are  usually  direct  representatives  of  the 
trustor  who  has  an  enforceable  right  against  the  trus- 
tee if  an  external  standard  is  provided,  whereas  in  the 
instant  case  neither  the  trustee  nor  the  trustor  has  any 
right  of  invasion  whatsoever  and  the  Court  is  untrara- 
meled  in  its  discretion.     (Resp.  Br.  14.) 

The  statement  of  the  respondent  which  reads :  ' '  The 
California  decisions  require  the  conclusioii  that  the 
trust  provision  in  the  instant  case  constitutes  an  ex- 


ternal  standard,"  is  more  erroneous  as  the  decisions 
referred  to  are  the  Estate  of  Smith,  23  Cal.  App  2d, 
383,  386,  wherein  the  Court  pointed  out  that  the  sound- 
ness of  the  trustees  discretion  was  reviewable  and  in 
the  other  case  cited,  Campbell  v.  Folsom,  70  Cal.  App. 
2d,  309,  312,  wherein  the  Court  held  the  soundness  of 
the  trustee's  judgment  was  not  reviewable,  and  as  to 
Section  2269  of  the  California  Civil  Code,  it  is  for  the 
purpose  only  of  defining  or  clarifying  the  powers  of  a 
trustee,  and  has  no  application  so  far  as  the  instant 
case  is  concerned.  Our  trustee  has  no  discretion,  no 
standard  set  up  and  therefore,  no  right  to  invade  the 
corpus  for  trustor  or  beneficiaries. 

The  effort  of  the  respondent  in  the  numerous  cases 
cited  in  an  attempt  to  build  up  his  argument  and  urge 
that  there  was  an  external  standard  set,  no  doubt  grew 
out  of  the  fact  that  not  one  case  exists  where  the 
matter  rested  in  the  mitrammeled  discretion  of  a  court 
of  competent  jurisdiction.  The  cases  cited  by  respon- 
dent are  not  in  any  way  analagous  to  the  proceeding 
now  before  this  Court,  and  Counsel  for  Respondent 
cites  no  case.  Counsel  for  the  petitioner  are  frank  to 
admit  that  they  have  been  unable  to  locate  such  a  case. 
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II. 

THE  CORPUS  OF  THE  1928  TRUST  IS  DEFINITE- 
LY NOT  INCLUDABLE  IN  THE  DECEDENT'S 
GROSS  ESTATE  UNDER  SECTION  811  (d)  (2), 
AS  THAT  SECTION  IS  NOT  APPLICABLE  TO 
THE  INSTANT  CASE. 

Respondent's  contention  that  Section  811  (d)  (2)  of 
the  Internal  Revenue  Code  is  applicable  and  provides 
for  the  inclusion  in  the  gross  estate  of  property  trans- 
ferred by  the  decedent  where  the  enjoyment  thereof 
was  subject  at  the  date  of  her  death  to  any  change 
through  the  exercise  of  a  power,  either  by  the  decedent 
alone,  on  in  conjunction  with  any  person,  to  alter, 
amend,  or  revoke,  is  not  well  founded  for  the  reason 
no  such  condition  exists  in  the  provisions  contained  in 
the  Trust  Indenture. 

It  took  far  more  than  merely  the  court's  approval 
to  make  a  withdrawal  from  the  corpus  of  the  trust,  it 
took  the  sound  discretion  of  a  court  of  competent  juris- 
diction and  then  only  upon  a  showing  of  the  necessity 
for  the  withdrawal.  By  adding  the  total  withdrawals 
of  $1,929.48,  to  the  corpus  inventory  of  $188,302.40,  at 
the  date  of  decedent's  death,  the  trust  property,  had 
there  been  no  withdrawal,  would  have  totaled  $190,- 
231.88,  or  withdrawals  of  1.014277%  of  the  total  trust 
property  for  the  period  1943, 1944  and  1945  to  the  date 
of  decedent's  death,  a  very  negligible  amount.  Which 
indicates  the  extent  to  which  the  respondent  ig  attempt- 
ing to  ''make  a  mountain  out  of  a  molehill",  when  he 
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states,  "the  most  effective  way  for  the  decedent  to 
revoke,  alter,  or  amend  the  trust  was  to  withdraw  the 
corpus."  "She  was  in  the  process  of  doing  this  at  the 
time  of  her  death ; "  ( Resp.  Br.  16) .  The  small  amounts 
withdrawn  were  not  by  reason  of  any  right  reserved  by 
the  trustor  or  granted  to  the  trustee.  Respondent 
states  "The  trust  instrument  was  twice  changed  so 
that  the  corpus  could  be  invaded  for  the  benefit  of  the 
decedent."  (Resp.  Br.  16.)  That  statement  is  not  true. 
T'he  two  changes  of  the  trust  agreement  by  the  Court 
were  solely  to  make  possible  increase  of  income  to  the 
trust  and  thereby  to  avoid  any  application  to  the  Court 
for  relief. 

Petitioner  has  never  argued  as  stated  in  Brief  for 
Respondent,  pages  16  and  17,  that  Sections  811  (c)  and 
(d)  of  the  Internal  Revenue  Code  is  unconstitutional, 
but  petitioner  does  take  the  position  that  the  said  sub- 
sections are  not  applicable  to  the  trust  property  in- 
volved in  this  proceeding  as  the  trust  was  created,  was 
effective,  and  title  to  the  property  passed  without  a 
"string"  attached  thereto  in  any  way,  on  March  24, 
.1928,  and  to  apply  a  section  of  the  code  subsequently 
passed  without  being  made  retroactive  would  certainly 
be  in  contravention  of  the  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  and  to  support  peti- 
tioner's position  that  the  said  Section  as  passed  was 
not  retroactive,  we  respectfully  refer  to  Brief  for  Peti- 
tioner, pages  49,  50,  51,  52,  53.  Respondent  repeatedly 
attempts  to  fix  the  date  as  the  year  1945,  as  he  appears 
to  fully  realize  that  his  argument  is  w-ithout  merit  if 
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he  applies  the  law  to  the  proper  date,  namely,  March 
24,  1928. 

III. 

THE  VALUE  AT  THE  DECEDENT'S  DEATH  OF 
THE  TRUST  CORPUS  IS  NOT  INCLUDABLE 
IN  THE  GROSS  ESTATE. 

The  statement  by  respondent  wherein  he  used  the 
following  words,  certainly  conveys  a  different  mean- 
ing than  is  supported  by  the  trust  indenture:  ''If 
taxability  rests  upon  the  provision  of  the  trust  instru- 
ment authorizing  the  trustor  to  apply  to  a  court  of  com- 
petent jurisdiction  in  order  to  have  the  corpus  invaded 
for  her  comfort  or  well-being  —  a  provision  which 
amounts  to  a  possibility  of  reversion  to  the  decedent — 
it  is  the  value  of  the  trust  property  which  was  subject 
to  the  decedent's  possibility  of  reversion  which  is  in- 
cludible in  the  decedent's  gross  estate,  not  the  value  of 
the  possibility  of  reversion."  (Resp.  Br.  17.)  whereas 
the  provisions  under  the  trust  indenture  read  as  fol- 
lows: "If  it  should  happen  during  the  continuance 
of  this  trust  that  the  net  income  of  the  Trust  Estate  is 
insufficient  to  adequately  provide  for  the  comfort,  well- 
being  or  education  of  any  of  the  beneficiaries  of  this 
trust,  and  if  such  beneficiary  has  no  other  means  suf- 
ficient for  the  purpose,  then  upon  representation  and 
proof  of  such  facts  to  a  court  of  competent  jurisdiction 
and  upon  the  order  of  such  court  resort  n^ay  be  had 
to  the  corpus  of  the  Trust  Estate  to  the  extent  neces- 
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sary  to  relieve  the  situation,  and  any  amounts  so  paid 
out  of  the  corpus  of  the  Trust  Estate  shall  be  charged 
to  the  respective  share  of  the  particular  beneficiary 
receiving  such  amounts."  (Paragraph  7,  Trust  In- 
denture). It  is  submitted  that  there  are  no  provisions 
in  said  instrument  which  would  amount  to  a  reversion 
of  the  trust  property  to  the  decedent  grantor.  As 
there  is  no  question  of  the  value  of  a  reversionary  in- 
terest it  is  difficult  to  understand  why  respondent  con- 
tinually insists  upon  the  case,  Spiegel  v.  Commissioner, 
Supra  as  authority  to  support  his  contention. 

As  for  the  respondent's  statement  which  reads: 
>'The  Tax  Court  was  therefore  correct  in  stating  (R. 
126)  :  And  whatever  doubt  there  may  have  been  that 
such  an  invasion  affecting  only  a  part  of  the  estate 
might  be  too  insignificant  to  justify  taxing  all  of  it 
amst  now  yield  to  the  principle  enunciated  in  Estate 
of  Spiegel  v.  Commissioner  .  .  ."  petitioner  con- 
tends that  the  Tax  Court  was  no  more  correct  in  citing 
the  Spiegel  case,  supra,  than  it  was  in  citing  the  Church 
case,  supra,  since  at  the  time  it  decided  instant  case 
it  used  the  Church  case  as  paramount  authority  for  its 
opinion  and  decision.  Respondent  now  concedes  the 
Church  case,  supra,  is  not  applicable  to  the  case  now 
before  the  Court. 

The  trust  indenture  did  not  contain  any  power  to 
alter  or  amend  as  contended  by  the  respondent  (Resp. 
Br.  19).  The  said  instrument  speaks  for  itself.  (Joint 
Exhibit  2^B). 
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IV. 

THE  DECEDENT  DID  NOT  MAKE  A  TRANSFER 
IN  CONTEMPLATION  OF  DEATH  AS  CON- 
TENDED BY  THE  RESPONDENT  BUT  ON 
THE  CONTRARY  MADE  THE  TRANSFER 
FOR  MOTIVES  ASSOCIATED  WITH  LIFE. 

The  point  upon  which  the  Commissioner  relied  to 
support  the  inclusion  of  the  trust  property  in  the 
grantor's  gross  estate  and  upon  which  the  Tax  Court 
found  it  unnecessary  to  pass  upon  was  very  evident 
by  reason  of  the  fact  that  the  trustor  was  in  good 
health,  although  in  an  upset  condition,  at  the  time  the 
trust  was  created  in  1928,  and  lived  seventeen  years 
thereafter,  and  made  the  trust  solely  to  prevent  her 
husband  from  obtaining  the  property;  so  the  creation 
of  the  trust  could  not  have  been  in  contemplation  of 
death  and  to  sustain  respondent's  contention  cites 
United  States  v.  Wells,  283  U.  S.  102,  9  A.  F.  T.  R. 
1440  @  1444.  (Resp.  Br.  19.)  Petitioner  desires  to 
call  attention  to  the  substance  of  the  rule  laid  down  in 
the  Wells  case,  supra,  as  set  out  in  Saunders  et  al  v. 
Higgins,  23  A.  F.  T.  R.  701  @  703,  which  reads  as 
follows :  ''  (6)  In  determining  whether  a  transfer  was 
made  'in  contemplation  of  death'  within  the  meaning 
of  the  estate  tax  laws,  the  test  is  always  to  be  found  in 
the  motive  of  the  decedent.  If  'the  thought  of  death' 
is  the  impelling  cause  of  the  transfer,  then  the  statute 
applies;  but  if  the  transfer  is  motivated  by  purposes 
associated  with  life,  then  it  can  not  be  deemed  made  in 
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contemplation  of  death.  United  States  v.  Wells,  283 
U.  S.  102,  51  S.  Ct.  446,  75  L.  Ed.  867 ;  Becker  v.  St, 
Louis  Trust  Co.,  296  U.  S.  48,  56  S.  Ct.  78,  80  L.  Ed.  35; 
Colorado  National  Bayik  v.  Commissioyier,  305  U.  S.  23, 
59  S.  Ct.  48,  83  L.  Ed.  20;  Fanners  Loan  &  Trust  Co. 
V.  Bowers,  2  Cir.,  98  F.  2d  794,  certiorari  denied,  306 
U.  S.  648,  59  S.  Ct.  589,  83  L.  Ed.  1047." 

Respondent's  statement  ''The  decedent  here  was 
afraid  that  Harrow  was  going  to  cause  her  death  in 
order  to  receive  her  property."  (Resp.  Br.  20)  is 
without  foundation  as  she  could  have  made  a  will 
whereby  Harrow  would  not  have  received  any  part  of 
■her  property,  or  without  a  will  under  that  part  of  Sec- 
tion 221 — California  Probate  Code,  which  reads  ''221. 
Surviving  spouse,  issue.  If  the  decedent  leaves  a  sur- 
viving spouse,  and  only  one  child  or  the  lawful  issue 
of  a  deceased  child,  the  estate  goes  one-half  to  the  sur- 
viving spouse  and  one-half  to  the  child  or  issue.  If  the 
decedent  leaves  a  surviving  spouse,  and  more  than  one 
child  living  or  one  child  living  and  the  lawful  issue  of 
one  or  more  deceased  children,  the  estate  goes  one-third 
to  the  surviving  spouse  and  the  remainder  in  equal 
shares  to  his  children  and  to  the  lawful  issue  of  an}^ 
deceased  child,  by  right  of  representation ;  but  if  there 
is  no  child  of  decedent  living  at  his  death,  the  remain- 
der goes  to  all  of  his  lineal  descendants ;  and  if  all  of  the 
descendants  are  the  same  degree  of  kindred  to  the 
decedent  they  share  equally,  otherwise  they  take  by 
right  of  representation."  In  respondent's  argiunent  he 
completely  overlooks  the  fact  that  Harrow  in  the  ab- 
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sence  of  a  Will  would,  under  the  Code,  only  receive 
one-third  of  decedent's  property  and  under  a  Will  so 
worded  none  of  her  property.  The  object  of  making 
the  trust  indenture  was  to  place  decedent's  property 
beyond  the  talons  oi  her  then  husband  and  decedent's 
property  was  transferred  March  24, 1928,  by  Trust  In- 
denture motivated  by  purposes  associated  with  life  and 
therefore  the  value  of  the  trust  property  is  not  includ- 
able in  the  gross  estate  of  the  decedent. 

CONCLUSION 

On  the  basis  of  the  law  and  the  facts,  it  is  respect- 
fully submitted  that  the  findings  and  decision  of  The 
Tax  Court  of  the  United  States  should  be  reversed 
wherein  it  found  a  deficiency  in  estate  tax  of  $29,- 
009.69,  and  judgment  should  be  entered  for  the  peti- 
tioner covering  the  estate  tax  claimed  of  $29,009.69,  and 
interest  thereon  in  the  sum  of  $4,849.45,  which  has  been 
paid  to  the  Collector  of  Internal  Revenue  of  the  Sixth 
District  of  California  in  the  total  sum  of  $33,859.14,  in 
lieu  of  bond  or  midertaking  and  to  stop  interest  from 
accruing  in  comiection  with  the  deficiency  claimed,  to- 
gether  with  interest  thereon  from  and  after  the  date 
of  the  payment  thereof,  to-wit;  March  16,  1949. 

Respectfully  submitted, 

GEORGE  H.  STONE 
WM.  D.  MORRISON 

Counsel  for  Petitioner. 
October  24,  1949.  ' 
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No.  12280 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  Nelson, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


I. 
Statement  of  Basis  of  Jurisdiction. 

Appeal  from  judgment  rendered  against  Appellant  Nel- 
son by  the  United  States  District  Court,  for  the  Southern 
District  of  California,  Central  Division,  upon  a  plea  of 
guilty  by  said  Appellant  Nelson  of  violating  Section  338 
of  Title  18,  U.  S.  Code  (1946  Ed.)  (commonly  known  as 
the  Mail  Fraud  Statute)  as  charged  in  Counts  One  and 
Two  of  the  Indictment  in  this  cause  of  action.  |  Indict- 
ment R.  2-5;  Plea  R.  11.]  The  Appellant  was  sentenced 
to  a  term  of  imprisonment  of  five  years  on  each  of  Counts 
One  and  Two,  said  sentences  of  imprisonment  to  run 
consecutively  and  not  concurrently,  making  a  total  period 
of  imprisonment  of  ten  years.  Appellant  was  further 
sentenced  to  pay  a  fine  of  $1,000  on  each  of  said  Counts 
One  and  Two,  or  a  total  fine  of  $2,000,  and  to  stand  com- 
mitted until  said  fine  is  paid.  [Judgment  R.  14-16.] 
Counts   Three,   Four,   Five  and   Six  of   said   Indictment 
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were  dismissed  on  Motion  of  the  United  States  Attorney. 
[Judgment  R.  14-16.] 

Thereafter,  the  Appellant  duly  filed  Motion  to  reduce 
and  correct  sentence  imposed.  [R.  17-19.]  Said  Motion 
was  duly  considered  by  The  Honorable  Wm.  C.  Mathes, 
United  States  District  Judge,  and  upon  Findings  of  Fact 
and  Conclusions  of  Law,  an  Order  was  duly  entered  by 
said  Honorable  Court  denying  the  Motion  of  Appellant 
for  reduction  and  correction  of  said  sentence. 

Thereafter,  Appellant  duly  filed  his  Notice  of  Appeal 
from  the  judgment  against  him,  within  the  time  prescribed 
by  law. 

Thereafter,  the  record  in  this  case  was  filed  with  the 
Clerk  of  this  Honorable  Court. 

II. 

Statement  of  the  Case. 

The  record  will  show  that  on  December  31,  1947,  Appel- 
lant pleaded  guilty  to  Counts  One  and  Two  of  a  six  count 
Indictment  charging  violations  of  Title  18,  Section  338, 
U.  S.  Code  (1946  Ed.),  and  not  guilty  to  Counts  Three, 
Four,  Five  and  Six,  charging  similar  violations.  [Plea 
R.  11.]  Counts  Three,  Four,  Five  and  Six  were  dis- 
missed on  April  14,  1947,  on  Motion  of  the  Government. 
[Judgment  R.  15.] 

Counts  One  and  Two  of  the  Indictment,  to  which  Appel- 
lant pleaded  guilty,  and  to  which  judgment  was  entered 
against  him,  charge,  in  substance,  that  Appellant  ".  .  . 
devised  a  scheme  to  defraud  .  .  ."  persons  referred  to 
in  said  Indictment,  and  ".  .  .  to  obtain  money  and 
property  by  means  of  false  and  fraudulent  representations 
and  promises  contained  in  advertisements  which  he  caused 
to  be  published  in"  newspapers  named  in  said  Indictment, 
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"well  knowing  at  the  time  that  the  pretenses,  representa- 
tions and  promises  would  be  false  when  made."  [Indict- 
ment R.  1-5.] 

Count  One  further  charges  that  "On  or  about  Decem- 
ber 10,  1946,  at  Los  Angeles,  Los  Angeles  County,  Cali- 
fornia, .  .  ."  Appellant  "for  the  purpose  of  executing 
the  aforesaid  scheme  and  artifice  and  attempting  to  do  so, 
caused  to  be  placed  in  an  authorized  depository  for  mail 
matter  a  letter  addressed  to  Mrs.  Joel  Nikolauson,  108 
Canal  Drive,  Turlock,  California."     [Indictment  R.  1-3.] 

Count  Two  further  charges  that  "On  or  about  Novem- 
ber 18,  1946,  at  Los  Angeles,  Los  Angeles  County,  Cali- 
fornia," Appellant  "for  the  purpose  of  executing  the 
aforesaid  scheme  and  artifice  and  attempting  to  do  so, 
caused  to  be  placed  in  an  authorized  depository  for  mail 
matter  a  letter  addressed  to  Costa  Mesa  Globe  Herald, 
Costa  Mesa,  California."     [Indictment  R.  4-5.] 

III. 
Argument. 

There  is  but  one  question  presented  on  this  record  for 
consideration  by  this  Honorable  Court,  namely,  whether 
the  substantive  counts  constitute  separate  offenses  or  one 
single  offense. 

Appellee  contends  that  each  count  constitutes  a  separate 
offense,  and  that  the  maximum  penalty  provided  by  the 
Statute  can  be  imposed  upon  each  separate  Count. 

In  this  connection,  the  record  will  show  that  Count  One 
and  Count  Two  charge  that  for  the  purpose  of  executing 
the  aforesaid  scheme  and  artifice  to  defraud,  letters  were 
deposited  at  two  different  times,  to-wit,  the  mailing  of  the 
letter  in  Count  One  occurred  on  December  10.  1946.  and 
the   mailing    of    the    letter    in    Count    Two    occurred    on 
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November  18,  1946.  On  this  point  the  law  is  well  settled 
that  the  statute  denounces  as  separate  crimes  each  separate 
deposit  of  a  letter  in  the  mail  for  the  unlawful  purpose. 

The  law,  apparently,  is  conclusive  to  the  effect  that  each 
separate  use  of  the  mail,  in  execution  of  a  continuing 
fraudulent  scheme,  constitutes  a  punishable  offense. 

Mitchell  V.  U.  S.  (C.  C.  A.,  N.  M.,  1944),  142  F. 
2d  480,  cert.  den.  65  S.  Ct.  49,  323  U.  S.  747, 
89  L.  Ed.  598; 

Weatherhy  v.  U.  S.  (C.  C.  A.,  Okla.,  1945),  150 
F.  2d  465. 

The  gist  of  the  offense  under  this  section  denouncing 
use  of  the  mails  to  promote  fraud  is  the  mailing  of  a  letter 
in  the  execution  of  scheme  to  defraud,  and  mailing  and 
letter  itself  constitute  the  corpus  delicti,  and  each  letter 
deposited  in  or  removed  from  the  post  office  in  furtherance 
of  a  fraudulent  scheme  is  a  separate  violation  of  this 
section. 

Bosel  V.  U.  S.  (C.  C.  A.,  Ohio,  1943),  139  F.  2d 
153,  cert.  den.  64  S.  Ct.  937,  321  U.  S.  800, 
88  L.  Ed.  1570,  rehearing  denied  64  S.  Ct.  1054, 
322  U.  S.  768,  88  L.  Ed.  1596. 

Under  this  section  making  use  of  mails  in  connection 
wnth  a  scheme  to  defraud  an  offense,  a  single  scheme  to 
defraud  may  involve  a  multiplicity  of  ways  and  means  of 
action  and  procedure,  and  it  may  be  that  the  complete 
execution  of  a  single  scheme  will  involve  commission  of 
more  than  one  criminal  offense. 

U.  S.  V.  MacAlpine  (C.  C.  A.,  Ill,  1942),  129  F. 
2d  7Z7', 

Mansfield  v.  U.  S.  (C.  C.  A.,  Tex.,  1945),  155  F. 
2d  952. 


— 5— 

Several  letters  mailed  in  pursuance  of  a  scheme  to  de- 
fraud constitute  separate  offenses  under  this  section. 

Becker  v.  U.  S.  (C.  C.  A.,  Cal.,  1937),  91  F.  2d 
550. 

The  mailing  of  each  letter  containing  forged  supply 
orders  whereby  relief  funds  were  misappropriated  was  a 
distinct  substantive  offense  under  this  section. 

Stumbo  V.  U.  S.  (C.  C.  A.,  Ky.,  1937),  90  F.  2d 
828,  cert.  den.  58  S.  Ct.  282,  302  U.  S.  755, 
82  L.  Ed.  584. 

Each  mailing  constitutes  separate  violation  of  this 
section. 

Spirou  V.  U.  S.  (C.  C.  A.,  N.  Y.,  1928),  24  F.  2d 
796,  cert.  den.  48  S.  Ct.  559,  277  U.  S.  596, 
72  L.  Ed.  1006. 

While  the  practice  of  treating  two  letters  relating  to  the 
same  fraud  as  separate  offenses  is  not  approved,  convic- 
tion on  such  a  charge,  resulting  in  two  maximum  sen- 
tences, cannot  be  set  aside. 

U.  S.  V.  Steinberg  (C.  C.  A.,  N.  Y.,  1932),  62  F. 
2d  77,  cert.  den.  53  S.  Ct.  526,  289  U.  S.  729, 
77  L.  Ed.  1478. 

Each  individual  act  of  taking  a  letter  or  package  from 
a  post  office  or  putting  a  letter  or  package  in  a  post  office, 
in  furtherance  of  a  scheme  to  defraud,  constitutes  sepa- 
rate and  distinct  offenses,  and  each  violation  may  be 
separately  punished. 

U.  S.  ex  rel.  Bernstein  v.  Hill  (C.  C.  A.,  Pa., 
1934),  71  F.  2d  159. 
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IV. 
Conclusion. 

It  is  respectfully  submitted  that  Count  One  and  Count 
Two  of  the  Indictment  charge  separate  offenses  against 
the  laws  of  the  United  States;  that  the  Appellant  was  not 
sentenced  twice  for  a  single  offense,  and  that  the  Motion 
to  correct  an  illegal  sentence  was  properly  denied,  it  being 
shown  that  the  sentence  imposed  by  the  Trial  Court  was 
not  an  illegal  sentence. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 

Ernest  A.  Tolin, 

Chief  Assistant  U.  S.  Attorney, 

Norman  W.  Neukom, 
Assistant  U.  S.  Attorney, 
Chief  of  Criminal  Division, 

Jack  E.  Hildreth, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 


